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PREFACE TO FOURTH EDITION 


This edition has been thoroughly revised and care has been 
aken to include the latest revelent case la\v as well as all im- 
ortant amendments made trom time to tniie upto the date of 
ing to press. 

In order to make this edition of real help to students, the 
>llabiisps and question papers ol Indian as well as English 
^animations have been consulted in an attempt to cover every 
luestion likely to be asked. The different c between the English 
ind the Indian law has been pointed out m greater detail and in 
irder to save the student the labour and vexation ol having to 
ade through the pages of each ( hapler in order to hnd the 
Inference, English law, wheie it differs from the Indian law, is 
Tiduated by printing the %voids ‘‘English Law” or “In England” 
n deep black, so as to show the difference at a glance The lull 
ext of the Indian Companies Act 1013 a‘ amended to date has been 
ppended as usual for ready reference. In order to facilitate rrvi 
Mon of the subject near examination time all key words and phrases 
>iave been printed m deep black. 

While this edition was in press the Campanies Act 1929 of 
England was considerably amended by the Companies Act 1947. 
A special note on the important changes, classihed according to 
tfjpic, is printed at the end of the book. 

My endeavour, as always, has been to prepare an edition that 
can help the student world and the comnieicial public by presenting 
to them m a simple and lucid manner the law and procedure relat- 
ing to companies both in India and in England. My only hope 
a that this edition over which so much care and thought has been 
lavished may prove to be of real help to those for whom it is 
intended. 

In conclusion, I thank my daughter Khorshed D P, Madon, 
LL.B., Advocate (O.S.), and Finalist of the Chartered Institute ot 
Secretaries, London, and my son Rustom S. Davar, F.C.C.S., 
\ S.M.A., Barnster-at-Law, for the valuable help I have received 
rom them in revising this book. 


SOHRAB R. DAVAR 

Davar’s College of Commerce, 

51, Esplanade Road, 

Bombay. 

5th June 1948. 



PREFACE TO THIRD EDITION 


In the pre<?eiit t dilion tlie whole te-xt had to be largely re 
written in c our^e ot levi^’ion owing to the dratjlic amendments 
made by the Indian Companies (Amendment) Act of J93G. 
However, the old style and arrangements have been followed in 
order to maintain the great utility of this edition as the students’ 
book for the profession il examinations ot Accountants, Auditors, 
Company Secretaries, as well as for students of the Degree course 
in Commerce of various Indian Universities. The ca‘-e law has 
been augmented and a contimioiis reference to the English Act is 
made o point out where it agrees with our Indian I aw and where 
It disagrees, for the benefit of students who appear both for the 
Indian and English examinations. 

It IS thus hoped that this students* text-book will meet with 
the same encouirigement and suppoji as heretofore, both from the 
commercial public and the students of Commerce and Law who 
may be in need of a handy book on the subjeit where the principles 
are expounded m a simple and easy style The Company Sec retary 
the Managing Agent, the Director, the Professional Accountant 
and Lawyer, as well as all those who have to de il frequently wit^ 
problems of Company Law and Practice would, it is submitted 
find thi^ book handy for ready reference, though of course, wher 
they wish a more elaborate and detailed exposition, the Author’ 
“Indian Companies Manual of Law and Practice, including Forir 
and I*recedents” in two volumes, will be found to be the mo 
appropriate T he full text of the Indian Companie'^ Act of 191 
with all amendments up-to-date is also appended for ready reference 


SOHRAB R. DAVAR 


DAVAR’b COITAGE, 
Bombay^ 1i>t Ocfo^cr, 1938. 
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ELEMENTS OF 

INDIAN COMPANY LAW 


CH\PTEK 1. 

INTRODUCTION. 

Early History. 

4o( Iv compcinies oiiginated iii England with the idea 
of raising loans loi financing tlie Go\ernment and securing in 
I Clin n '>onie monopolies oi special privileges for themselves. The 
oiiginal East India Company was established in 1600 A.D.. 
l)v the grant of a Charter b> (jiieen Kh-(fabeth, Its business was 
that of financing the Government with the carrying on of its own 
trade. The Hudson Bay Company was founded in 1670 
AD., under a Ro^mI Chartei. The Bank of England was 
established in 1694 A.D., unclei a Ko>al Chaiter to finance 
ilie Goveuiment of William III. These companies were all 
loimed either thiough the grant of a Royal Charter, or by 
incorporation under a special Act of Pailiainent. The mode of 
incorporation under the ordinary Companies Act, so familiar 
to us m these da>s, was not introduced until 1844. Incorpora* 
tion on the limited liability punciple was not allowed until the 
year 1855. In 1862 the Company Law of England was 
properly codified, and during subsequent years frequently modified. 
In Liie year 1908, however, a consolidating Act was passed called 
tlie Companies (Consolidation) Act of 1908. which practically 
lepresents the present day Company Law of India (with slight 
amendments) represented by the Indian Companies Act of 1913. 



Indian Conifiavy Lau* 




In thti yecir 1929, a new Companies Act was passed in 

England which came into aperation on 1st NoveTnl>er 1929. This 
Act was n consolidating^ measure which incorporates the provisions 
ol the Act of 19 l)S winch this new Acl repeals. 

In India the Acts passed from tune to time may' l>e briefly 
stated as follows : — 


Joint Stock Coiniianies Act 
Do. Do. 

Joint Stock [*anks Act 
Coiniianies At L 

Do. 

Comparues \incndnieiit A( t 
Companies iMeniorandum of 
Association) Act 
Companies (llianch Kq^isteis^ 
Act 

Compnnieb Aiiiendmenl Art 
Indian Comixunes Act 


(I<ej>ealed by A( t of 

1857 Do. 

18()(> Do. 

K%6 (ICeiiealecl by Art of 1882) 

1882 (ReiiealeJ bv Ad of PU5 

18S7 Do. 

I <93 Do. 

I9(>t> T)o. 

191(t Do. 

19 1 i Amended by the Acts oi 

19M, 1929, 193(^ 1932. 


indian C'oinpaiiies (Ameiidnu*nt) 

Ad l93o 


hiilhei aiiienclecl by Acts 
1937, 1938, 1939, 1940, 
1941 Jv: 1940. 


ol 


Indian Companies (Amendment) Act, 1936< 

1 he Act of 1882 was practiralh siieakm^^ llie standard Art 
fvji India, of course with amendments indicalerl above, until its 
repeal by the Ad of 1913- The oliject with wliicli the Act of 1913 
was passed was “to consolidate and amend the law relating: to 
Trading Comiranies and other Associations. " fn the drafting ot 
this Indian Art of 1913, the Kngbsh Act of 1908, lias no doubt 
been taken as the model, and sections of it ate borhlv incorporated 
in the Indian Act. The Act of 1913, however, tlnis consolidated is 
a dradic amendment the Indian Coni]>aiiies A<'t as in force at 



Inttoiuciion 5 

tlie time p<articularly by way of additions, as the latter had fallen 
quite behind the times owing to the rapid strides made by company 
legislation in England during the intervening years* Besides 
incorporating the various sections of the English Act of 190^, with 
additions and alterations, out Indian Act includes provisions whicli 
distinctly carry it a step in advance of its English contemporary, 
particularly in regard to provisions for the order of inspection into 
the affairs of the company by the Loral Government at the 
instance of the shareholders, where, in the opinion of the Registrar 
c)l Companies, a sufficient case has been made out for it and also as 
regards the qualification of auditors. 

The Indian company organisation recorded a rapid progress 
bet\\een the years 1913 and 1936, and the demand for bringing the 
Indian Companies Act up-to-date through amendments brought 
about after careful investigation of the question became more 
porsistciit, with the result that the amendment of the Act w^as taken 
111 hand in the year 1936. After the in\estigation of the problems 
hist through a Special Law Officer appointed for the purpose and 
Jatei Ihrougli a careful survey of the whole problem from a purely 
Indian standpoint by a Special Committee appointed by the 
Government of India wliich was representative of all interests, the 
Draft Bill was introduced and passed in tlie two Houses. The 
new Bill which is known as the Indian Companies (Amendment) 
Act of 1936, makes substantial alterations and additions to the old 
Act of 1913, For the first time in the history of Indian company 
legislation the managing agent has been defined and his powers, as 
well as limitations, provided for wuthin its sections. The 
subsidiary and parent companies are now defined and their 
organisation and w’^orking are brought w^ithin the purview of the 
Act by relevant sections which in some i^articulars happen to go 
further even than the sister English legislation in view of the 
experience of the working of that legislation since the year 1929 
when the English Act was passed. The Law applying to the 
meetings of shareholders or members has also received careful 
consideration in the course of these amendments. There is also a 
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\\ el I -though tout alteration of the law ap{9lying to the formation 
and working of the Boards of Directors and their constitution. 
The minimum subscription is now placed on more or less similar 
basis to the English Act of 1929^ In connection with account- 
keeping also it is now’ made compulsory to circulate a profit and 
loss account displaying certiiin specified items of revenue and 
exipendituiie along with the balance sheet and the directors’ report 
as to the state of the company’s aflairs before the periodical 
meetings of the compa^)^ as provided for in Sec. 131. Form V of 
Ihe balance sheet has also lieen considerably intxlified. 

Voluntary w^iiiding up is now divided into two divisions, viz., 
members' voluntary winding up and creditors’ voluutiry winding 
up, more or less along the lines of the English Act of and the 
old Act has been considerably modified in this connection. 

Banking companies are now given a special chapter in the Act 
embracing spec ial sections applying to joint stock companies doing 
banking business in India. A banking company has now lieen 
elaborately defined in a special section. 

All round siieaking, the new Amending Act of has 

considerably modified tlie old l^islation and is bound to exercise 
a very healthy influence on the Indian coinpiny organisation of the 
futur® and check if not absolutely eradicate various abuses which 
had became so notorious under our company system of 
management. 

There are, of course, companies specially formed by or under 
special Acts of Parliament in England, or under the special Acts of 
tlie Councils in India. Besides, there are Ads specially applying 
to special classes of comixinies such as railw^ay or life insurance 
companies. The object of this treatise, however, is to restrict 
itself to the treatment of the law bearing on companies formed 
under the Indian Coinpianies Act of 1913 and at the same time to 
show wheiiB our present Act differs from tlie English sister legisla* 
lion for the benefit of those who are interested in both these 
branches of law. 
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Prohibitioii of Large Partnerships. 

Prior to the passing of the English Act of 1862, large partner^ 
ships used to be formed known as “unincorporated companies.” 
Such companies cannot now exist in England as the modern Acts 
make it compulsory for all partnerships made up of more than 
ten persons carrying on banking business, or more than 
twenty carrying on trading business, to be incorporated 
under the Companies Act. In the absence of such mcorpora’ 
lion they uould be classed as illegal associations in law with the 
Jesuit that they cannot in England sue, or be sued for debts owing 
lo i)r by them. 

Our Indian Companies (Amendment) Act 1936, ho\v> 
«rn('r, lias made certain important alterations m this branch of law 
^^hIch now places it on a different footing from that of the corres* 
ponding section of the English Companies Act of 1929. 
runcnded section runs as follows : — 

S. 4 (1) No pompany, aesociation or partnership consisting of mom than 
ten perHous shall be formed for the purpose of carrying on the 
bosinora of banking anless it is registered as a company under this 
Act, or is formed in porsnanoe of an Act of Parliament or some 
other Indian Law, or of Royal Charier or lotters Balent 

(2) No company, aseoeiation or partnerefaip oonsiathig of moio tlian 
twenty persons shall bo formed for the purpose of carrying on any 
oilier bosmoss that has for its object the acquisition of gain by the 
company, association or partnership, or by the individoal members 
thereof, nnloss it is registered ae a company under this Act, or is 
formed in parsnance of an Act of Parriammit or some other Tndian 
Law or of Royal Charter or Letters Patent. 

(:’) This section sliall not apply to a joint family carrryuig on joint 
family trade or businesB and where two or more each joint families 
form a paitnershjfv m oompnting the number of persons for tlie 
purposes of this section, minor members of snob families shall be 
excluded. 

(4^ Rwory memlior of a company, asfsooiation or porhiership eanying 
on bnsmoss in conimvention of this ^tJlOn, shall be pstsonally 
liable for all liabiliUes incurred in such btudnesa ^ 
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(5) Any person who is a mmbpr of a company, fissociatiott or 

ship formed jn contra venUon oj ihw swjtion ahnU b& punishable' 
with fiire not erooeding one thouaaud rupeeK. 

In the atoie SeC- 4, sub-secticms (3), (4) and (5) have been 
added by the A nf ending Act of 1936 in our pi'esent Companies 
Act of 19i3i^ It will be noticed here that no^y Sec. 4 shall 
fiot apply to a joint family carrying on joint family trade or 
fcusiness. It will be noticed fron> the construction that llie 
said joint family may be a Hindu, Mofiammedan, Farsi or 
any other communal family. If ho^vever two or more joint 
families form a partnership, in cominiting the number of person^ 
for the inirixxses of this section minor members of such 
families shall l>e excluded This means that where two- or more 
trading families form a partnership the limitation as to member- 
ship as provided for in Sec. 4 will apply but with the reservation 
that minor members of such families shall be excluded in the com- 
putation of this number. This section of course does not apply to 
associations not carrying on any business for gain, such as literary 
associations. It however applies to mutual benefit societies and 
Joan societies. The present Act further alters the position at law 
by enacting that every member of the company, association or 
partnership carrying on business in contravention of this section 
shall be personally liable for all the liabilities incurred by such 
companieSr Besides this it lays down that any person who is a 
member of a compafiy, association or imrtnership formed in 
contravention of this section sfiall be punishable with fine not 
exceeding Rs. 1,000. 

Cafnpanieg and Partnerships^ 

The points of difference between joint stork companies and 
partnerships may be summed up as follows : — 

1, A partneship may not comprise of more than ten members 
in a banking firm, or more than twenty members in a trading firni/ 
whereas m case of a company, any number of members not less 
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than sftven can gel themselves incorporated into a company under 
the Act. 

2. The law does not recognise the firni as a person 
distinct from persons who compose it, c.g. if A, and C carry 
(jii business as Robins Sl Co., this firm’s name not be recogni- 
sed as a distinct entity, but each member will have to be nametl 
The full designation in law in case of such a firm will be “A, It 
nnd C” carrying on business under the name and style of Robins & 
Co. Each partner thus lays himself open to be sued by the 
< I editors of the firm, and his private property is ojien to attach- 
ment for the debts of the linn. In case of a company, howevei, 
the (umpany on incorporation attains the status of an artficial 
l»fMsoii created by law witli a perpetual succession and a comipcm 
■rul, which IS tlie official signature of the company. A company 
IS a distinct legal person oi persona- The separate personality ui 
.1 lonipany lV its entity as distinct from its shareholders was e5ta‘ 

1 dished by the House of Lords in Salomon v, Salomon & Co.j 
M A.(\ 22., where it was held that however large the propor- 
tion of the shares & debentures owned by one man, even if the other 
sli.ires were lield in trust for him, the company's ads were not his 
arts nor were its liabilities his liabilities. This is so even where he 
also has sole control of the compan>’s affairs as governing directoi. 
fhe pnvate property of members (commonly known as share- 
holders) IS not liable to be attached by a creditor ol the company, 
iKU' IS he liable to be sued iiersonally for the payment of the 
debts of the company. 

3. Another peculiarity m the case ol a company is the facility 
It offers w'ith regard to the transferability of its shares. Thus a 
shareholder in a coinjiany can transfer Ins share or shares without 
tonsuiting and obtaining the consent of the other shareholder s, 
whereas in case of a partnership, no partner can bring in a new 
partner in his place, or otherwise, without the unanimous consent 
of all the other partners. 

4. As a partnership has no legal existence apart from the 
members who compose it, every partner (subjipet to an agreement 
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tb the contrary) is ah agent of the firm and his other partners far 
tlie purpose of enteiing into contracts in the regular course of 
business of the firm. 

5. Every partner is liable to his last penny for the payment of 
the debts Of the firm of which he is a partner, in other words, the 
liahility of partners, is utiUmited. In the case ol a comimn> , 
however, by its being legisteted as a limited company, the liability 
of shareholders is limited to the nominal amount of shares tliey 
have taken up. 

6. The business ol a Compan> is restricted to the objei ts 
set forth in the Memoiandum of Association unless legal iotmalUie'' 
are gone thiough and order of the court is obt.imecl. In case of a 
partneisliip the partners can by agreement undertake an> business. 

Companies and Societies^ 

There is no proper decision c\acll> defining a company and 
distinguishing it fron) a society The Act in Sei . ^ {2} defines a 
company to mean one formed and registered under the Indian 
Companies Act, 1913* Vaughan Williams, J. in Noithctn 

Co. V. Coal Co-operative Society, 1S96, i Ch. D. 191' stales that 
the word “compan>’* has come to have a \ei> welbrecogmscd 
meaning* There are various legal ^ ompanies init this mdustual 
society does not come within the connotation of tire word in any of 
its accepted legal meanings. Howevei, the membeis of an illegal 
association are indiMdually liable foi anv oideis given or contracts 
made by them pesonally. An officer or emplo^ee of the associa 
tion can be prosecuted for embez^eling the funds of the society* 
(R, V. Tankard, 1894, I Q.B. 548), 

Object sought to be attained by the Acts^ 

The object with which the early, as well as the current 
Company Acts were passed, was to regulause the work of laige 
trading associations composed of a large number of partners with 
varying interest, particularly to give due protection to the public 
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v^hdhaveto deal with thi«i class of associations, either as share- 
holders or creditors, and thus to give a sort of encouragement oi 
impetus to the spiead of joint stock enterprises, which are now ac- 
knowledged all o\er the world to be the best medium for expanding 
industries and foi encouraging thrift with a mcvn to the increase of 
ot national capitaL As per James L. J. m Smith V. Anderson, 
15 Ch. D» 273 “The Act (meaning the Act of lSb2) was intended 
to prevent the mischief arising fiom large trading undertakings 
being earned on by laige fluctuating bodies, so that peisons dealing 
vMth them did mjt know with whom tho\ were contiacting, and 
weie pul to gieat dlfllcult^ and expense which was a public mischiel 
to be lepiossed/’ 


Types of Companies. 

A Compan^ may be foimed as (1) a company limiteil by 
shares, t c,, <\ conipan> having the liabihtv of its members limited 
bv the memoiandum to the amount, if an>, unpaid on the shares 
lespectivelv held bv them, S. 5(0, or (2) a company limited by 
guarantee, / e , a compan> having the liability ol its members 
limited by its memorandum to such amount as the members may 
respectiveb thereby undeitake to contribute to the assets of tlie 
comp.iny m the event ot its being wound up, or (3) a company with 
unlimited liability, i e , a company not having an> limitation on 
the liabiht> of Us members The last two types of companies 
ma> be mcoiporated oi registered with oi vMthout share capitak 

Statutory Companies* 

“Statutory companies” is a name applied to companies which 
aie brought into existence by a Special Act of Parliament or of 
the Legislative Assembly. Thus w'e have, as an illustration, 
the Imperial and Kesefve Banks ol India which aie two of our 
btatutofy companies, being incorporated under a Special Act ot the 
Legislative Assembly. These Statutory companies are not 
governed by the Indian Companies Act, 1913, but the Act by 
which they are formed governs then whole constitution, and also 
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irequenlly embiares rules ruul regulations by A\lii<h ihe roifioiatioii 
IS to be tonliolled as fai as internal leguLitions aie concerned and 
also la>s do^\n the method b> ^\llKh they may be alleied. 

Public and Private Companies. 

\\ c shall later set lu detail as to how tompames ran be 
lormed either as II) pii\ate companies, oi (^) public c ompaiues. 
In case ot pu\ate comiiames, the\ ha\e to be < omposetl ol not less 
than tw o menibci s uoi moie than ldt\, not me hiding pei sons w lu) 
are in tlie emphn ot li\e ( ompam , S Ml \N hot. is in t fise ot 
public tomp.uiies, all that the law requiies is that tlieie shall be at 
lt<ist scTien nuMuheis and tluK is no iistiKlion as to the 
maximum. 
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CHAPTER IL 

FOUMATION AND REGISTRATION OF 
COMPANIES. 

A joint stock company may be formed either with a view to 
hike over and expand an old established concern, or to float an 
LMititely new enterprise. In either case, certain persons commonly 
known as promoters or founders, generally take over the work of 
conceiving the project, advertising it through the prospectus, 
and generally speaking, taking initial steps necessary to ensure the 
linancial success of the undertaking. In modern times one joint 
stock company may promote another, provided the constitution of 
such companies provides the necessary powers. A company 
comes into existence on its incorporation. It is thus said to be an 
‘‘artificial person" created by law with a perpetual succession and 
a common seah 

PRIVATE AND PUBLIC COMPANIES. 

A joint stock company may be incorporated under the Act of 
1913 either as a private or a public company. We shall deal 
With the peculiarities of a prirate company at some length in a 
separate chapter, but for the present it may be remarked that such 
a_conij)any tes^icts by its af ticlesjthe right to transferjthe shares it 
any and limits the number of its members to fifty (not including 
persons who are in the employment of the the company) and prohi- 
bits any invitation to the public to subscribe for the shares if any 
or debentures of the company if any; provided that where two on 
more persons hold one or more shares in a company join tly the^ 
{>hall, for the purposes of this definition, be treated as a singly 
member. Sec. 2 (13). 

The English definition of a private company is a little 
different now from that of our Indian Comi>anies Act in view ol 
the amendments made in 1936. The Enjflish definition is as 
follows 
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Sec. 26(l). For the purposes of this Act, the expression 
“private company” means a company which by its articles — 

(a) restricts the right to transfer its shares; and 

(b) limits the number of its members to fifty, not including 

persons who are in the employment of the company 
and persons who, having been formerly in the 
employment of the company, were while in that 
employment, and have continued after the deter mi na- 
tion of that employment to be, members of the com- 
pany; and 

(c) prohibits any invitation to the public to subscribe for 

any shares or debentures of the company. 

(2) Where two or more persons hold one or more shares in a 
company jointly, they shall, for the purposes of this section, l>e 
treated as a single member. 

A public company, on the other hand, offers its shares to the 
public and advertises them through a prospectus It may or 
may not impose any restrictions on the transfer of its shares, and 
there is no particular limit, as far as the maximum is concerned, to 
the number of members it may be composed of. 

For the purpose of incorporation it may be roughly stated that 
any two or more persons, not exceeding fifty, not including the 
persons in the employ of the proposed association associated for a 
lawful purpose, may get themselves incorporated as a private 
company. In case of a public company’, any seven or more persons 
associated for a lawful purpose, can get themselves incorporated 
into a public company. In both these cases a document known as 
the memorandum of association will have to be made out to which at 
least two members, in case of a private company and at least seven in 
case qf a public company, shall subscribe their names. The com- 
pany thus formed may fall under one of the following thro^ clases : — 
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(1) A coaijxiny having the liability of its members limited 

by the memorandum to the amount, if any, unpaid 
on the shares respectively held by them (in this Act 
termed a company limited by shares). 

(2) A company having the liability of its members limited 

by the memorandum to such amount as the members 
may respectively thereby undertake to contribute 
to the assets of the company, in the event of its 
being wound up (in this Act termed a company 
limited by guarantee). 

( 3 ) A comimny not having any limit on the liability of its 

members (in this Act termed an unlimited company.) 
Sec. 5 (i), (ii) and (iii). 

Preliminaries of Incorporation. 

Parties apply ing to the registrar for the registration of a com- 
pany, must file with the registrar of joint stock companies for 
the province 111 which the Registered office of the company is stated 
by the memorandum to be situate, the following: — 

(1j The memorandum of association signed by each sub- 
scriber in the presence of at least one witness who 
* shall attest the signature. (Sec. 9). 

( 2 ) The articles of association (except where Table A is 

adopted as the company’s articles). These articles 
are to be divided in the form of paragraphs printed 
and signed by each subscriber to the memorandum of 
association, each such signature being attested by at 
least one witness. (Secs. 17 and IH). 

( 3 ) A lipt of fiersons who have consented to be diro^torc of 

the company, unless the registration is applied for on 
behalf of a private com|>any, wh4k this rule will not 
apply. 

( 4 ) A consenl in writing of each director appointed by 

the company to act as director, unless the company 
is a private company (Sec. 84). 



14 


Indian Company Law 


(5) A statutory declaration by an advocate, attorney or 
pleader entitled to appear before a Ilig^h Court who is 
engapfed in the formation of the company, or by a 
person named in the articles as a director, manager or 
seci'etar}' of the company, that all the requirements as 
to registration have been complied with [S. 24(2) I . 

In the case of foreign companies companies incorporated 
outside British India but ha\ing a place of business within British 
India, the following must be filed with the registrar : — 

(1) A certified ropy of the charter, statute or memorandum 

and articles. 

(2) A list of directors. 

(3) The full address of the registered or print ipal office of the 

company, 

(4) The name of the person on whom process may be 

served (Sec. 277). 

Certificate of Incorporation. 

When the pro])er documents are thus hJed witli the registrar of 
joint stock companies and the requisite fee duly paid, the registrar 
issues a certificate known as the ‘'certificate of incorporation”. 
This certificate, according to Sec. 24, shall be conclusive evidence 
that all the requirements of the Indian Copanies Act, 1913, in 
respect of registration and all matters precedent and incidental 
thereto have been complied witli and that the association, as a 
company, is authorised to be regisleied and duly registered under 
this Act. The certificate of the registrar is conclusive that tlie 
terms of the memorandum are wdthin the law and thus the only 
thing that the Court can do is to construe the memorandum as it 
stands. (Cotman V, Brougham, 1918, A.C. 514). On the 
question of conclusiveness of the certificate of incorporation see 
Lord Cairn's judgment at page 682 in PeeVs Case^ 1867, 2 Ch. Ap. 
674. The certificate is conclusive also that the company came 
into existence on the date of the certificate and was in existence for 
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the whole of the said day. Jubilee Cotton MillSj Lead’s, 1924, 
A.C. 958). Mr, Palmer, in ^‘ralmer’s Company Precedents" 
stales as follows :‘~“Lookiiig to the decisions and to the section, it 
IS clear that there is no further room for questioning even if the 
seven signatures to a memorandum were all written by one person, 
oi AN ere all forged, the certificate would be conclusive evidence that 
Hie company was duly incorporated." I'his is so even when condi* 
toms of registration were not duly complied with. {Moosa Goohrm 
Anff V, Ehrahifn Gooltnn Ariff, 1913, 40 Cal. 1; 1912, H Bom. 
P.Iv. 1211). So Loo, if the signatories weie all infants, the 
(rtLirK'.ates would be con< lusive, whether the remarkable decision in 
Lirxon & Co., J892. 3 Ch. 555 that an infant is a “i>erson" within 
Srt. 6, can or cannot be supported." 

U may be added that the Act contains no provisions for 
giving the Court power to annul a certificate of incorpora- 
tion and disincorporate a company which has already been 
registered* It may however be noted that in Bowman 
SiTLular SoCfcCv Ltd,, PM 7, AX ’ 406, Lord Parker of Wadding- 
ton, in the course of Ins judgnioiit, stated that lu case where the 
( onipany was impiopevlv registered, the Attonicv (General on behalf 
oJ the Crow'Ti could msUtutr proceedings by wa> of certiorari tu 
t UK el a registration v\ ith the registrar. The actual woiding of hi*-’ 
l.ordship was : — 

Only by mipcondiirt tir '»rctit v arelvw>ui*flB on tho pni i of llio re^fistmr could n 
* '>in|>any with objects wboJly obtiuu rcgistralioji. H such » cane did occur 

u will 1)0 open to the Court (o .^Uty iU baud until an oppm lumty had iKMin given 
i'‘t taking the appropriate HtLivH for the cancoliition of (he certitieato of rogiatra- 
ti'iii It should be observed that the Couipiini<*s Act is nol wo express as t<» laud 
fclu' Crown, and Die Aitornoy Geiienl on beliulf of tbe Crown, could inatltnie 
pni<‘codmgs by way of certiorari to fanoel a regihtratiOn who li the registrar in dii? 
of hie quaei-judicial duties had iniproi)erly .•illoweth 

Thus his Lordship thought that the Attorney General on 
behalf of the Crown could lake action in such a case. 

From the date of the incort>oration mentioned in this 
‘‘certificate of incorporation", the subscribers to the memoranduir. 
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together with such other persons who may from time to time be- 
come members of the company will appear in the eyes of law 
body corporate" under the name selected by its promotors and as 
stated in the memorandum of association. This body shall be 
capable of exercising all the functions of incorpoiated companies 
having a perpetual succession and a common seal. (Sec. 23). 
The principles ol the law" of Jigency apply in case of a corporation 
('iT a company as in case of a private individual. ( Mould swot fh v. 
City of GhjHf^ow Bank and Liquidators, 5 A.C. 317, see p, 32<)). 

THE PROMOTERS. 

A company is generally brought into existence by a person or a 
number of persons who are commonly know"n as “promoters.” 

The promoter is defined or rather described in Sec. 100 (5) (a) 
as one ‘‘w"ho was a party to the preparation of the prospectus, or the 
portion thereof ... but does not include any person by reason of his 
acting in a piofessional capacity for persons engaged in procuring 
the formation of the company.” 

The term “promoter” has also been defined by various learned 
judges in different languages. 

Bowen L. J, defines promoter as “the term ]>romoter is a 
term not of law* hut of business, usefully summing up in a single 
word a number of business operations, familiar to the commercial 
world by which a company is generally brought into existence,” 
(Whaley Bridge Printing Co. v. Green, 1880, 5 Q.B.D, 109), 
Another eminent judge, rfs'., Cockhurn C, J., lays down that he is 
one who “undertakes to form a company w"ith reference to a given \ 
project and to set it going and to take the necessary steps to ' 
accomplish that purpose”. (Twycross v. Grant, 1877, 2 C.PD, 
469 at p. 507). 

The gist of all the definitions is to the effect that any 
individual, syndicate, association or partnership, etc., which puts 
into motion a machinery by which a company is brought into 
existence, may be described by that designation. It should, 
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however, be noted that persons who act merely m any professional 
rapacity, e.g., the solicitor, banker, clerks, etc., are not promoters. 

These promoters generally (1) get the original documents like 
the memorandum and the articles, as well as the prospectus, prepared, 
(2J take an active part in Ihe selection of directors, and (3) in the 
pui chase of some propert> by the company for the purpose ol 
carrying on its propssed business, and (4) generally speaking, float 
or assist in floating, a company, or do any one or more of these 
ojierations. Mi Palmer divides promoters into three classes, viz» : 
(1) professional promoters, (2) occasional promoters, and (3) pro 
moters “/)/o hac x icc ” The first are those who make a business or 
piofession of piomoting a company, whereas the second do this 
occasionallv as a pait of the business The thud, however, are 
those who do not tall in either of the first two classes named above, 
hut who take part in he promotion of one particular entei prise 
in which they aie directly interested, eg,, the investors of an 
invention forming a company to work that mventton. All 
these piomoters, no doubt, expect some benefit or profit through 
this promotion and as long as the remuneiation is obtained m good 
lailh, and with due disclosure, it could not be objected to at law 
The remuneration may lake the form either of the grant of fully, 
or partly paid shares, or of a lump sum, or the piomoter may 
be the original iiurchaser of some property which he now arranges 
to sell to the company at a profit. As the promoter takes a promi- 
nent part in bringing the company into existence, he stands in a 
fiduciary position towards the company^ and is thus expected 
to make a full and fair disclosure of the benefits accruing to him 
through the piomotion. This disclosure is generally made in the 
prospectus of the company or m its memorandum or articles. 

On this point the leading case is that of Emtle Erlanger v. 
The News Sombrers^ Phosptate Co, and others, 3 A.P. Cas. 1218, 
where Lord Catrne, expressed himself as follows — “They stand in 
my opinion, undoubtedly m a fiduciary position. They have m 
their hands the creation and moulding of the company; they have 
the power of defining how, and when, and in what shape, and under 
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what supervision it shall start into existence and bejjin to act as a 
trading corporation. If they are doing all m order that the 
company may, as soon as it starts into life, become, through the 
managing directors, the purchasers of the property of themselves, 
the promoters, it is, in my opinion, incumbent upon the promoters 
to take care tliat in form mg the company they provide it with an 
executive, that is to say, with a Board of Directors, wlio shall both 
l)e aware that the property whicfi they are asketl to buy is the 
property of the promoters, and who sliall l>e competent and 
impartial judges as to whether the purchiise ought or ought not to 
be made. I do not say that the owner of property may not 
promote or form a joint stock company and then sell his property to 
it, but I do say that if he does he is bound to take care that he sells 
it to this company through the medium of a Board of Directors 
^dio can and do exercise an independent and intelligent judgment on 
the transaction/" 


PROMOTER COMPANIES. 

Frequently one company promotes another under the Indian 
Companies Act of 1913. There are occasions when a si>ecial 
promoting company witli limited liability is formed by a syndicate 
with the specific object of forming some particular company. Here 
tibe promoters arrange to hold shares in the promoting company, 
but as soon as the company they projected to promote is floated, 
tlic promoting company is wound up and the net proceeds are 
distributed among the shareholders, the members of the 

syndicate. This course is adopted with the two^fedd object of con- 
figsaling the identity of the promotors, and at the same time of 
protecting themselves against personal liability and other dangers. 
This object is effectively achieved as far as the civil liability is con- 
cerned, because shareholders of this promoting company are not 
personally liable for contracts made by die promoting company 
which as we have noticed is a limited company ; but where this 
promoting comjpany commits a breach of duty or fraud, the directors 
of such company are liable personally. On tlie same footing the 
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tliiectors of this promoting company will be liable for not dis- 

< losing profits made by the promoting company in the prospectus 
because that course is tantamount to a breach of trust or fraud, 
f Emma Mining Co. Grants 1881, 17 Ch, D. 122; Barms 
AdJy, 9 Ch. I). 2+4). If, however, this syndicate of promoting 

< ompany formed to promote had made illicit profits from thecom> 
7 J»cinv so promoted they could be followed even in the hands of 
members of the promoting Company. 

In rc. Brazilian Rubber Plantation and Estates Ltd.t 1911, 
1 Ch. D. 425 as per Neville J , “The company, until in the hands 
oi its own hoaid, is but the ( reature of the promoters, unable to 
consider its own interest oi act on its own behalf.’^ (See also 
Efunia Silver Mining Co, v. Gmwf, 11 Ch. D- 918 — 939; 
Otunsntn Electrit, P. Ltd. Baine^s, 1914. 1 Ch, L>. 332). 
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CHAPTER IIL 

MEMORANDUM OF ASSOCIATION- 

General Observations. 

Every joint 5vtock comixmy under the Indian Companies Act, 
1913, must have a memorandum of association duly subscriber!, on 
tlie registration of wliirh the foundation of the company is basecU 
It is thus said tliat the memorandum of association of a joint slock 
company is its Charter and as such tlie most important document in 
connection with the company concerned. It is therefore suixi*!! 11011 *- 
to stale that gre<it care shcxild be taken in the drafting of this most 
important document. The registration of tins memorandum ol 
association as well as the articles of association bind the company 
as well as its members to the same extent as if they had signed the 

said document. The ComjKinies Act has laid clown conditions 
which are fundamental to the formation of the compfinies and the 
memorandum of assoaation contains them; these conditions l>eing 
alike for the benefit of the creditors and the outside public as for the 
shareholders. (Guinness v. Land Corpora tioit of Ireland ls83, 
22 Ch. D. 349). The articles of association with which w^e shall 
fleal in a subsequent chapter, are on the other hand the bye-laws 
rules and regulations of the company which define the rights, 
privileges and duties of the company, of the persons managing the 
company and of its members. Thus it is said that the memo- 
randum is subordinate to the Indian Companies Act of 
1913 and that the articles are subordinate to the memo* 
randum as well as the Act. This means that there should be 
nothing in the memorandum which violates or departs from the la^v 
laid dowm by tlie Act, whereas the articles should be so framed that 
they are strictly within the purview of the memorandum as well as 
the Act- In other words, the articles cannot alter or modify the 
memomiiduni or the sections of the Act. A memorandum of 
association is not a contract with third party even if there is a 
clause incorporating such a contract in the memorandum. (Ram- 
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krishna Potdar v. The Sltolapur S. W* Co. L/c/,, 1934, Boin. 

L.R. 907). 

In the case of a company limited by shares the memo- 
nuulum shsill state the following; — 

(t) the naniv of the eompaiiy with as the la.sL word in its n^ime; 

(ii) tlic' province m which Ihe j*e;>i 8 tcrod office of the coinpaD^ in to he 
Hitiiate; 

(111) fho objacta of the company, 

(n) Unit the Habililj of the inemberR ie limited; 

(^) the jiinonTit of shart* capital with which the company propo-joa to lie 
roj^i«U.*red, and the divjsion thereof into shareiB of a fixed amount, 

(Sec. 6). 

Ill Ihe case of a company limited by guarantee the 
nicinorandum is required to state the following — 

(i) the u:iuie of the company with “limited'' as the last word m its name; 
(i i) the province in which the registered office of Uie company Is to bo 

sitnaU'; 

(ill) objects of th( <'oui|)n,n>; 

<i\) tliat Ou* liability of the iiunuVietn limited; 

(v) that mcb momiK'r undertakes to contribute to tlic assets of the com- 
piiiiv in the event o! itw boin" wouivd up while ho is a member, or 
within one year afterwards,, for payment of the debta and liabilities 
of the company uontnictcd before he oeases to Im a memlier, and of 
llie costs, charges and expmfiOH oi winding up, and for adjastment of 
the rights of the contribiitorioH among tboinMdves, i<ich amount 
may Ixa required, not oxooediug a Hpociiiod amount. 

il the company has share capital — 

(j) tlie meinorandiim shall also state the amount of share capital with 

which ihe company proposeft to bo registered and tine dmsion thereof 
into shares of a fixed amount; 

(ii) no subscriber of the memorandum shall lake less tlian one sliare; 

(lii) each subscriber shall write opposite to his name the utunber of 
shares he takes. 

In the case of an unlimited company the memorandum shall 
state the following : — 

(1) the iiame of company; 
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(ii) fcho province m which the registered office ol ilio coinparfy is to Kp 
situate, 

(ill) the objects ol the conipam, 
rf the company has a share capital — 

(i) tto Bubspribi r ol llv^ lucmoiauduin shall ttiKc b >^s thair one sh ire , 

(ii) each snliw liber sluiU w-iiie oppowiW Ins uiiue IW nnmbu os 

ilinies Ik lakes 

Si^in^ of the Memorandum 

This memorandum is required to be signed in case of a im\ ate 
company by at least t’t^o members, whereas m case of a public 
company by at least seven. The signatme of each of the members so 
Srubscnbmg to the memorandum has also to l>e attested by a witness. 

This subscription or signature shall be placed at the foot of the 
memorandum w ith the address and occupation of each signatory and 
the number of shares agreed to be taken by each opposite to eac li 
signature. These signatories have to sign in the presence of at least 
one witness who besides attesting the signatures must write his 
occupation and address. There is no objection to one witness 
attesting all the signatures provided he is not a sul)scul>er to the 
memorandum himself. (Seal \. Clandge, IS^l, 7 Q.B.D. 51h). 
The memorandum must be stamped according to the ^lequirements 
of the Indian Stamp Act of 1899 plus the increase, if any, laid 
down by the local Stamp Act of each pro\ ince. The signatory 
may be an agent signing on behalf of the principal if he is properlv 
authorised, (Whttley Partners Ltdf 1386, 32 Ch. D. 337). 
A married or unmarried woman can be a subscriber. The usual 
practice is to state one share before the signatory's name, though 
the signatory may ultimately subscribe more. It makes no diffe- 
rence whether the persons subscribing the memorandum are indepen- 
dent persons or represent the same interest. Salofnan v, SalomaUr 
1897, A, C, 22). The subscribers to the memorandum of associa- 
tion become members of the company from the date of registration 
of the memorandum, Sec, 30 (l). A subscriber cannot after 
tegistration of the company repudiate his subscription an the ground 
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that ho was macle to sign under misrepresentation because at the 
lime he subscribed the company was not in existence and thus it 
could be said that the company was a party to the misrepresentation 
of fraud, (Metal Constiiuents Ltd., Lord Lurgans case, 
V)QL I Ch, 707), 

We shall now take up each of the headings of the memorandum 
as stated above and deal separately with the important points 
connected with ctach, 

THE NAME OF THE COMPANY 

The first iionit to be noted in connection with the name is that, 
It should not he similar to, or identical with, that of any 
i Msting company or so nearly resembling that name as to be calcu- 
lated to deceive except when the company in existence is in the 
< oiirse of being dissolved and signifies its consent in such manner as 
the legistrar requires, S, 1 1. The registrar will not register acompany 
w ith a name ideiitu al with that of an existing company, and even 
whcie the name is so similar as to be calculated to deceive, the 
^ariie result will follow. 

Again w here a company bears a*name wluch is likely to lead 
others to believe that the company which is applying to be 
registered is cairying on the business of some existing firm or com- 
pany', the registration shall be refused as the registrar has a 
discretion in the matter. The Court would not interfere by 
mandamus unless either the registrar had not in fact exercised any 
discretion m the particular case, or had exercised it upon some 
wrolig principle of law, or had been influenced by extraneous 
considerations which he ought noi to have taken into account 
(Rexv. Registrar of CompanieSj 1912, 3 K.B, 23)- Even if a 
company got itself registered by a misadventure with a similar 
name which resembled that of an existing company m the same line 
of business the old and the exiSluig company can restrain the new 
company by an injunction from using the same name. (Hunttef & 
Palmer v- Reading Biscuit Co.| 1892, 9 TX.R 462X ^ case a 



24 


Indian Company Law 


new company secures registration through some inadvertence, with 
a name or business which is likely to be mixed up with that of an 
existing company, the latter can by an injuction, restrain the new 
company from using such a name, or from being registered with 
such a namcr 

This rule Avill apply even though the name proposed 
happens to be the name of the most prominent member of the said 
company or association. Thus, ni Hnntfey & Painter v. Reading 
Biscuit Company, JH92, 9 462, reterrej to above Messrs. 

Huntley succeeded in getting an in|unction restraining the Heading 
Biscuit Company Limited from the using the woid “Reading ’ iiT 
connection with Ihetr name, on the ground that it was likely to 
mislead the iniblic in Ix^lieMng that the Reading Company \\a‘- 
doing the business of Messrs. Huntley & Palmer, inasmuch as, the 
word “Reading*^ was piominently used m connection ^^ith the 
biscuits of Messrs, Huntley & Palmer, In another leading case on 
the point, namely tliat of Madame Tnssaud and Sonsi v, Tussaud^ 
ISQO, 44 Ch. D. 670, Mr, Louis Tussaud was prevented from 
registering the com piny foi the purpose of carrying on a wax works 
exhibition business under his own name, namely, that of Louis 
Tussaud Limited, mainly cm the ground that ex^en though this was 
the personal name of a prominent rrtemlTer of the company, it 
resembled that of another existing company carrying on similar 
business. This rule applies irrespective of the fart that there was 
no fraudulent intentio-n on the j:mrt of the promoters of the proposed 
company. All that is required is that the Court should be satisfied 
that the name in which the company seeks to register itself i:s “likely 
to mislead” or is “calculated to deceive” irrespective of theintention 
of the proUKiters. {Nafioftal Bank of India Ltd. v. National Bank 
of Indore^ 24 Bom. L.R, llRl). In the course of the judgement 
in Tussaad's case referred to above, Stirling, J., observed that 
even themgh T ussaud was the name of the pronioter of the companj^ 
who was to* be its servant, that gave*&ie company no right to adopt 
that name, as it happened to be similar to that of the old established 
company of great reputation in the same line of business, because 
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the use of such a name was bound to mislead customers, who in 
tins case were made up of travellers from foreign couiitries,^ in 
mixing up the two wax works exhibitions and believing the new 
tfjnipany to he the same as the old one, deprive the old company 
ol its profits. In the opinion of his Lordship, the fact whether the 
mnipany liad in its service a i)erson with the name of Tussaud, 
or not, made no difference, because Louis Tufisaucl, of the new 
(ompany, basing no right of goodAvill in the old company could 
not confer that right to the new company. All that can possibly 
l)C conferre/d ^^as the light of a statement to the effect that the 
business of the company was under his (Loins Tiissaud’s) manage- 
ment. Hut he could not say “I will become your servant or 
manager, modeller or souvenir, and shall carry on the business — 
\Ouch IS not to lie mine, but >cjurs — under my name.’* (See also 
North Cheshire a fid Manchester Brexccry Co. v. Manchester 
lirewery Co., A.C. 83). 

This besides applying to English companies, also applies to 
loieigii companies or traders, whose goods are imported into the 
DiUish Empire, as m the case of La Societc Anonyme des 
Anciens Etablissmctits Panhard et Levassor v. Panhard 
Levassor Motor Coffipany\ Limited, 19U1, 1 Ch. 513 — where 
Ihe plaintiffs, who were a Erencli company carrying on business 
in J^ans as motor car manufacturers in succession to the former 
linn of Panhard et Levassor and were using the word “Panhard” 
m connection with motors of their manufacture, objected to the use 
of the word “Panhard” in the name of the defendant company on 
I he ground that the principal object of the defendant was to wrong- 
fully and fraudulently injure the plaintiffs’ business by passing ofl 
ibeir goods as those of plaintiffs’ manufacture, and succeeded even 
though (they the plaintiffs) had no agencies in England but had a 
market for their goods there. A company is not entitled to carry on 
business under a name which is likely to deceive the public as to its 
identity. (Sturtex^ant Engineering Co., Ltd. v. Stt4rfevant Mills 
Ca. of U. S. A., Ltd., 1936, 3 AIL E.R. 137). A person who has 
never done business in his own name cannot register a company in 
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his name if it is likely to cause confusion or mislead the public in 
thinking that the company he floats has some connection with an 
existing company. {Harrods Ltd. v. R. Harrod Lilt., 1924, 4 
T.L-R, 195 ; Fine Cotton Spinners' Association v. Harwood Cash 
& Co,, 1907, 2 Ch. 1«9.) 

It should, however, be added that mere similarity of name will 
not in itself be considered a sufficient ground tor objection, provided 
the use of such a name does not injure the busir.ess of the existing 
tirm or company. This would generally be the case where the 
business proposed to be carried on by the new company, whose 
name has some similarity wnth that of the old rompanj^ is quite 
distinct from that of the objecting company, and where there is no 
danger of deception or misunderstanding. ( Dunlop Pneumatic 
Tyre Company Lid, v. Dunlop Motor Co., 1907, App. Cas. 430), 
It may be further added that it is not necessary to prove any 
fraudulent intention on the part of those using a smiilai name. 
All that is wanted is that the name is likely to mislead considering 
all circumstances. (Singer Machine v. Wilson, 1877, 3 A.C. 
376; Merchant Bank Company of London v. Merchants Joint 
Stock Bank of London, 1878, 9 Ch. D, 506; Standard Bank of 
South Africa v. Standard Bank, 1909, 25 T.L.R. 420), 

There have been cases how'^ever where the Courts have refused 
injunctions on the ground that the name adopted being merely 
descriptive of the character ot the business of the companies concer- 
ned, they could not interfere, (London and Provincial Law Society 
V, London and Pro\H$icial Joint Stock Life Assurance Co., 1847, 
17 L.J. Ch, D* 37; Colonial Life Assurance Co, v. Home and 
Colonial Assurance Company, 1864, 33 Beav. 548; British Vacu’ 
um Cleaner Co, v. Hew Vacuum Cleaner Company, 1907, 2 Ch, 
312). 

Geuerally speaking, the two impoirtant (actors to be taken in 
view in this connection are the nature of the name and the type of the 
business. If the nature of the business is the same and the name 
is similar to that of an existing company, objection would natu- 
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rally ari'ie as that factor is one which is likely to mislead the public. 
{Aerators Co. \. Toliit, 19)2, 2 Ch. 319, IJoyds Bank v. Lloyds 
Investment Co., 1912, 2S T.L.R. 370, Wanng & Gillow v, 
(hllow & Gillow, lOlf), 32 T.L.R. 3S9). It may be that an 
ijidinary English ^ord may acquire a bccondaiv meaning as to 
denote only the goods sold oi manufactured bv the plantift, but of 
course that fact \vilJ have to be proved and will be a difficult fact 
to pro\e. {Rediiaway \. Banham, ]S9fj, A.C. J9J, Aerators 
Co. \, Toll it, 1902, 2 Ch. 319). Similai would be the position 
where the name selected is descriptive of the place where the busi 
ness IS rallied on. {Colonial Life A^^’^urarue \ Home and 
Colonial Assurance Co., 1864, 33 L.J Ch. 741). In one case 
w heie an insurance company was carrying on business under a name 
in which the vnokI “guaidian” was used as the lirst word it was 
Ksliaiued Irom earning on business m the same slieet with anothei 
i umpany using the same word m its name. {Guardian Fire and 
Life Assurance \. Guardian & General Insurance, 1881, 50 
L J. Ch. 253), And another company with the word “accident” 
Ml its name was similarly lestiamed from using that name though a 
legistered compain. {Accident Insurance Company Limited v. 
Accident Disease and General Insin ante, 54 E. ). Ch. 

104), Where the name misleads in the belief that an esisting 
i ompany has been absoibed b> the newly foinied company that will 
lie agiound for injunction. {Manchester Brcwciy Co. v. North 
Cheshire and Manchester Breuery Co., 1899, A.C. 83). Adas 
cnptive word or title cannot be appropriated in ils name bv a 
company in order to obtain a monopoly of same {Aerators Co. v. 
Tollit, 1902, 2 Ch. 319), Any peison. whether a company 

OI individual, can, by showing that he suffeied special damage^ 
lestrain other persons from legistenng a compan> under a name 
calculated to deceue. (Tussaud v, Tussaud, 1890,' 44 Ch. D. 
678, Hendriks v. Montague, ISSl, 17 Ch. D. 638). However, 
if a company through inadvertence, or otheiwise, is registered by a 
name identical with that by w^hich a company in existence is 
previously registered, or so nearly resembling it as to be calculated 
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to deceive* the first named company may with the sanction of the 
registrar change its name, (Sec. ii (2) ). In such a case the registrar 
usually requires a resolution of the company authenticated by the 
secretary or some officer of the company. 

Statutory Prohibition 

In this connection $ec. il (3) Jays down that “except ^\ith the 
previous consent in writing of the Central Government, no 
company shall be registered by a name which 

(aj contains any of tke following wordSy namely y *Crown 
^EmPeror\ " Einptrc\ '‘Emprcss\ ^Fedcraf, ^ImperiaV, 
*King\ "Qucciij ^Royal\ ^ State y "Reserve Bank\ 
*Bank of Bcngal\ ^'Bank of Madras', Bank of Bombay' 
or any word which suggests or is calculated to suggest 
the patronage of His Majesty or of any member of the 
Royal Family or any connection with His Majesty s 
Government or any department thereof ; 

or 

(b) contains the word ^MunicipaV or *^Chariercd' or any 
word which suggests or is calculated to suggest connec- 
tion with any municipality or other local authority 
or with any society or body incorporated by Royal 
Charter ; 

Provided that nothing in this sub section shall apply to 
companies registered before the commencement of this Act. 

It may be noted here that the English Act of 1929 prohibits 
the words ‘Royar, ‘Imperiar, 'Miinicipar, ‘Chartered’ and other 
similar words from toeing used without authontY in connection with 
the name of a company and also farther prohibits the words 
‘Building Society*, ‘Chamber of Commerce* or ‘Co-operative 
Siociety’ being so used. 

Another requisite is that in €:ase the company is a limited 
company, 'the name shall contain the word as the last 

word. One more requirement writh regard to the name is that 
it shall be painted or affixed htx a prominent place and in 
letters easily legible outside the office or place or places of business 
of the company, and further that, in every circular, letter, or 
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document, advertisement and other publications issued 
f)flicially by the company, the said name shall appear* The name 
should also be engraved in legible characters on the company's seal, 
1'liis writing of the name has to be done in English diameters, 
and where the company’s registered office in India is situate in a 
place beyond the local limits of the ordinary original civil 
jurisdiction of the High Court, it should also ]>e iiainted or 
[Tinted, in the characters of one of the vernacular languages 
used in the place. Failure to observe these requirements 
makes every* officer who knowingly authorises or permits it 
liable to a fine not exceeding Ks. 50 for every day during which the 
(h'fault continues (Secs. 73, 74). The same rule applies to all bills 
ol evrhange, hundis, promissory botes, endorsements, cheques, or 
orders for money or goods, issued by the company and sigtietl 
hv itself or one of its officers. 

THE SITUATION 

Whth regard to the situation clause all that is required is a 
‘>tatement as to the province m which the registered office of the 

(oni))any is to be situate. The exact address in detail should 
not be inserted in the memorandum. It has to lie 

liinushed separately to the registrar. It may be noted that if a 
(oinpaiiy has no registered office, c.g,, where it is burnt down, a 
writ of summons may lie served upon the secretary and directors. 

With regard to the registered office, it is compulsory under 
Soc. 7^ for a company to have a registered office as from the 
dais on which it hegins to carry on busiuess, or as from the 
twenty-eighth day after the date of its incorporation whichever 
ts the earlier at which all communications and notices may be 
addressed and a notice in writing of the situation of the registered 
office of any change therein *diall be given within 28 days after 
the date of the incorporation of the company or of the change as 
the Case may be to the registrar who shall record it. The 
inclusion in the annual return of a company of the statement as to 
the address of its registered office shall not be taken to satisfy tiie 
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obligation imposed by the section. In India in case a company 
carries on business withotit complying with these rcqi4irentents% 
it shall he liable to a fine not exceeding Rs, 50 for each day 
during which it so carries on its business. The filing fee for 
such notices is Ks. 3 foi each document. The transfer or change 
in the place of the registered office of the company from one province 
to another can only be made according to Sec. 12 by a special 
resolution and after obtaining the corfirmaLion from the Court on the 
some footing as in case ot the alteration of the objects clause of the 
memorandum of association which ue shall deal with later on in 
detail. Howe\er, if the company does not happen to have a 
registered office, service of notices and petitions may be 
effected even at an unregistered office. (British and 
Foreign Gas Generating Apparatus Co., lSb5, 13 W.R. 649; 
\2 L.T. 36^; Fortune Copper Mtnmg Co., 1871, 10 Eq. 390). 
Normally, of course, ^vhere theie is a legjstered office, it is tlie 
proper place where all notices, wiits of summons and other processes 
must be served; Order 29, rule 1 of the Code of Civil Procedure 
1908, regulates service of processes on all joint stock companies, 
under the Indian Companies Vet, J913, and all ptev lous Acts. 

It will be seen that the main purpose sought h\ the Act to be 
achieved in connection ^^Uh the legistcred office is to definitely 
provide a place at which notices and other documents may 
be served and where the register of members must be kept 
and should be open for inspection during business hours as 
provided for by the Ac^. 

THE OBJECTS CLAUSE 

The objects clause is the most important of all the clauses 
in the memorandum and has therefore to l>e drafted with 
considerable care. The scope of a company's operations is 
indicated principally by this clause, and as we shall see later, 
the alterations, if found afterwards necessary, through the irregular 
and careless drafting in this regard, are most difficult as well as 
expensive. Besides, the Act has provided for a very limited 
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fiC0p6 for these aterations. It is therefore l>est to state all the 
branches of the business which the company is formed to carry out 
with all clearness and in detail. Words such as “to do such other 
liusiness as may be deemed incidental or conducive to the attain 
nient of the above objects, or any of them,” would only mean 
(jbjects similar to those expressly provided for in the clause. 
Attempts have been made to make the objects clause all>expressive 
hy the use of some such words as “to do any other business which 
tlie company may, from time to time, determine.” Such a form is 
objectionable, and generally speaking, the registrar will refuse to 
lefifister the company with such wide and undefined objects. The 
ii(‘vt point to remember is that what the objcicts clause is expec'te<l 
to embrace are the objects and powers by which these objects are to 
be carried ont. The objects for which the company is formed 
should be legal, /.c;., they should not include anything which is 
opposed to the general law, or to the reciuirements of the Companies 
Act itself. 

The principle that the objects stated in this clause in the 
memorandum cannot Ixj depjirted from materially, was laid down so 
far back as 1860, in tlie famous case of Simpson v. Westminister 
l^alacc Hotel Co,, 8 H.L.C. 712. Here, though it was held that a 
<'ompany which was according to the objects clause of its 
iriemoiandum, principally formed for the purpose of carrying on the 
business of a hotel, and for that purpose was empowered to 
jmrehase lands, give leases, erect buildings, etc., was within its 
rights to let out a portion of its premises temporarily. The dictum 
1 ud dowm there was that the funds of a joint stock company 
established for the purpose of one undertaking, cannot be 
applied to another, in spite of the fact that the same was 
sanctioned by all the directors and by a large majority of 
the shareholders. The Lord Chancellor — ^Lord Campbell — said 
III this connection that “the funils of a joint stock company 
established for one undertaking cannot lie applied to another. If an 
attempt to do so is made, such an act would be ultra vires, and 
although sanctioned by all the directors and by a large majority of 
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the shareholders, a single shareholder has a right to go to a Court 
of Equity wliich will interpose on his behalf by injunction. A 
railway company cannot apply its funds to make a line of railway 
different from that descril>ed m the Act by which the company was 
constituted; companies established for granting of fire and life insu- 
rance policies cannot engage m marine insurance ; a company 
established to work a railw’ay and to carry on the trade of a carrier 
on a line from one town of England to another cannot add to it the 
trade of a steam packet company, and no company can ever 
abandon the Irusmess for w’hich it was established and undertake 
another." Tins principle was confirmed later on in 1875 in the case 
of The Ashdifry Railway Carriage ami Iron Company v. Riche, 
1875, L.R. 7 H.L. 653, In this case a company w'as registered 
under the English Companies Act of ISO^, wnth the object “to make 
and sell, or lend on hire, raihvay carnages and wagons and all kinds 
of railway plants, fittings, machinery and i oiling stock; to carry on 
business of mechanical engineers and general contractors; to 
purchase, lease, work and sell mines, mmeials, lands or buildings; 
to purchase and sell as merchants, timber, coal, metals or other 
materials and to buy and sell any such materials on rominission oi 
as agents.” Here the directors entered into an agieemenl by which 
they purchased a concession for making a raihvay ui a foreign 
country, and thereafter, agreed to sell this concession to some other 
company. This agreament was declared to be ulfnt vires, as not 
being of a nature included in the memorandum of association. 

In this connection it is interesting to note the follow'ing 
cases : — 

(1) A railway company which wanted to improve the naviga- 
tion of a river which was necessary for its prosperity, was prevented 
from doing so on the ground that the application of funds to 
promote a bill in Pailiament for an object so different from that for 
which the corporation was formed was ultra lyires, (Muni v. 
Shrewnbury Railway Company, 1850, 13 Beav. 1). 

(2) On the same ground as in the above case, a raihvay com- 
pany which proposed to suberibe to the Imperial Institute was 
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prevented from doing so. Tompkinsons. S. G. Railway Company^ 
56 L,T. 830); and another railway company proposing to work 
( oal mines was Also prevented — (Attorney General v. G. N. 
Railway Company ^ 1860, 1 Dr. and Sm- 283). Also where a 
( onipany’s funds were attempted to be applied for the purpose of 
paying the costs of its directors in a libel suit, it was declared 
vires because the company was not at all concerned with the libel. 
iStuildert V, Grosvenor^ 33 C.D. 528). 

Besides these, there are powers which a joint stock com- 
pany cannot exercise under any circumstance, and therefore, 
they must not be included in the objects clause, e,g.^ a shipping 
A ompany cannot be formed to run its ships or steamers under a 
loreign flag. Nor can a company be formed with the object of 
practising a profession which under a .particular Act cannot be 
TTiade the business of a joint stock company or corporation, e.g., a 
I orporation which attempted to get itself registered as a dentist was 
prevented from doing so, because it was held that a company can- 
not be a dentist registered under the '^Dentists’ Act’'. (Rowell v. 
Registrar of Joint Sfoc^ Companies for Ireland, 1904, 2 Ir. R. 634). 
The memorandum also cannot embrace anything in contravention 
of the Act. (Ooragum Co. v. Roper, 1892, A.C. 125). Objects 
in the memorandum imposing unreasonable restraint on the mem^ 
hers are also illegal, being in restraint of trade. (McBlistrim 
Bellmacelli Soft. Co-operative A* & D. Society, 1919, A.C. 548). 

On the other hand the following have been held to be 
intra vires : 

Where a company formed to work a patent, bought the same 
(Leifchild's Case, 1865, 1 Eq. 231): where a company enjoying 
ixiwers of lending money, lent it to a servant of the company 
(Rainforth v. James Keith, 1905, 2 Ch. 147); where a trading 
company created a mortgage in order to secure a debt (Patent File 
Company, 6 Ch. 83). 

Of course certain powers are generally implied if not expressly 
taken by the compapy ( e.g., a trading company has always implied 
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I>owers tc borrow, etc.)* It is, however, wise to |>ravide for all 
jiossible powers that the company is likely to exercise in the legiti- 
mate course of its business and which are fairly incidental to the 
business of the company- The only thing to bo guarded against is to 
see that none of the powers taken, happen to be illegaL 

MILES OF CONSTRUCTION APRLYINC TO MEMQRANDUMT. 

It may be added here that there is no particular rule of coH' 
struction or interpretation of documents which would apply to the 
memorandum and articles of a compan> and it has l)een held that 
they should be construed in a manner so that a just and no other 
construction would arise; they are not expected to be construed 
hberally or stictly or rigorously. (London Financial Association 
\, Kelk^ 1884, 26 Ch. D. 107). The only thing that could be done 
IS that where the memorandum happens to be ambiguous or silent, 
the articles of assoc uation may be referred for the purpose ol 
explaining the memorandum in respect of a matter which need not 
appear in the lattei, but of course, w ith regard to anything which the 
Act requires to be stated m the nicmorandiirn, the nieinonindiuu 
must be the only document that could be looked at. ( Re. Southern 
Brazil Rio Ry. Co, 1905, 2 Ch. 78; Guinness Land Corpora- 
iion of Ireland, 1882, 22 Ch. D. 349 J. Generall> speaking, when- 
wide and general powers are giv*en, in addition to specific powers, 
the wide powers will only be read as ancillary to the specifie 
powers and not treated as independent objects, i German Dale 
Coffee Co., 1882, 22 Ch. D. 169). Of course in case of doubt the 
memorandum must be read as a whole with a view to see 
whether later clauses are really intended to include iJOW'crs beyond 
those contained in the earlier clanses. (But/er k. Northern 
Territories Mines of Austral ia, 1907, 96 L.T. 41). In some cases 
the memorandum clearly lays down that each paragraph is to be 
read separately and without limitation by reference to other clauses. 
Here effect must be given to this provision. {Cotfnan v. Brougham, 
1918, App. Case 514). Express powers given cannot be ignored for 
he simple reason that they differ widely from the principal objects 
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of the company. There is also a practice of adding provisions 
hich are really not required by the Act t6 be stated xn the memo- 
landuin such as an agreement with the managing agent or a similar 
paragraph. In such cases it was previously held that such para- 
^uiplis in the memoranduTn would be unalterable. (Ashbury v. 

1885, 30 Ch, D. 376). This was, of course, subject to the 
^le that where the memorandum itself gives the power of altering 
^uch provisions that can be done. (Welsbach Ificcrndcscent Gas 
C'o., 1004, 1 Ch. 87). Tliis law is now altered m India by the 
]>un ISO added to Sec. 10 b> the Amending Act of 1936 to the effect 
:hat (itty provision in the memorandum relating to the oppoint' 
^nent of a inn naffer or managing agent and other matters of a 
hhc nature incidental or subsidiary to the main objects of the 
company shall not he deemed to be conditions of the memorandum 
\s laid down in Sec. 10, vvhich cannot l>e altered except as provided 
lor by the Act. Of course it cannot be argued that everything 
^\liich IS not included or expressed in so many words in the memo* 
itindum must he nltrd vires. Everything which could be fairly 
egarded as ui<. idental or consequential to the objects which aie 
-pcciiied IS not ultra \Hres unless expressly prohibited- (Attorney 
(^•Kfierifl V, The Great Eastern Ry. Co., 1880, 5 App. Case 4731 
J liiis anrillar> clauses have been tieated on several occasions as 
V \tending the powers of the company, f Re. BagUin Hall Colliery 
Co., 1870, 5 Ch, 346). 


ULTRA VIRES ACTS, 

As we have alreiidy seen, the powers of a company are limited 
by the Memorandum. Acts which are outside the powers of a 
company as defined in the Memorandum, are ultra id res and void, 
vind nothing validates them. (Ashbury Railway Carriage Ca., v. 
Riche (1875), L.R, 7 H.L., P. 672)- Acts, however, which are 
iHirly incidental to or consequential upon the powers \\ ill hold gootl 
(Foster v. L. C. S D. Railway, (1875) 1 Q.B. 71 1.) 

A person who enters into a contract which is ultra vires the 
company obtains no rights because the Memorandum and Articles 
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are registered and open to public inspection and every person dealing 
i^ath the conrpany ought to ascertain and is deetned to have notice 
of the lintitations upon the company’s powers and enters into 
dealings with the company at his own peril (Royal British Bank 
V, Turquaml (1856) 6 E. & B. 327). 

An act which is ultra vires the company cannot be ratified 
hut an act which is merely ultra vires the directors (i.e., intr t 
vires the company) may be ratified by the company by passing an 
ordinary resolution. 

DECLARATION OF UABILITY OF MEMBERS. 

The next clause of the memorandum of association states- 
nhether the liability of the members of the company is to l>e 
limited or unlimited In case it is to be limited, it should he 
made clear, whether it is to be limited by guarantee, or limited 
by the face value of the shares issued in case of companies whose 
capital is di^^ided into so many shares. If the liabilities are to bo 
limited, the statement should run as follows ; “The liability of the 
members is limited.*’ It is not at all correct to say, “The liability 
of the company is limited.” When a company is formed with a 
capital di\ided into shares, and the liability of the members is 
limited to the face value of the shares they have taken up, or agreeil 
to take up, it means that in case of the liquidation of the company, 
the utmost that a member could be called upon to pay is tlie 
amount w^hich remains unpaid on the nominal capital of the shares 
he holds. This liability not only attaches to the present holders, 
i.e*, the shareholders who were shareholders at the time the com- 
pany went into liquidation, but also attaches to e^ ery member who 
had transferred his share or shares within one year from the date of 
liquidation of the company, in case the person to whom he had 
transferred his shares within this period of one year, fails to pay the 
“calls” made by the liquidator on his unpaid amount of capital, and 
the total amount contributed by the members is insufficient to pay 
the debts of the company. Of course, these must be such debts as 
were ittoirred during the term of hie membership. 
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Besides this, it is provided by Sec. 70, that in a limited com- 
pany, though the liability of members is limited, the liability 
of directors, or of any of them, may, if so provided by the 
inemorandum, be unlimited. In such case, a person who proposes 
any director with unlimited liability has to include in his proposition, 
a statement to the effect that the liability of the^person holding that 
office will be unlimited, and the promoters or officers of the company 
shall, before such a person accepts the office, or acts, give notice 
to such proposed director in writing, informing him of the nature 
v)l his liability. Failure to take this precaution will make the 
uflicers concerned liable to a fine, not exceeding Rs. 1,U00 and also 
lo damages which the person so selected as director may sustain 
as ii result of this omission. When a director wdth unlimited 
j lability retires from office, his liability ceases with respect to the 
debts incurred during the term of his office at the expiration of one 
\ear from the time of his retirement. He is, of course, not liable 
lor any debts incurred after his retirement. 

It may be added here that in the case of limited companies, the 
limited liability of members is lost w here the company carries on 
business lieyond sijc »nonths while the membership number falls be- 
low seven in the case of public companies, and below tw^o In the case 
of private companies. In such a case the remedy of any surviving 
member is lo immediately apply for an order for compulsory liqui- 
ilation in self-protection as otherwise every member aw^are of the 
fact l>ecomes fully and severally liable for debts incurred after such 
^ix months, 

CLAUSE RE, CAPITAL OF THE COMPANY. 

This clause states the amount of capital with w^hich the com- 
pany is registered i. e. its authorised capital and its division into 
shares, distinguishing each class of shares — if any — such as 
preference, ordiaary and deferred* etc. This capital is the 
utmost amount which the company can issue. There is no legal 
limit to the amount of authorised capital or of each share. The rights 



3^ Indian Contpany Law 

anij privileges of each class of shareholders need not necessarily be 
stated in the memorandum as they can be conveniently referred to 
in the articles. If the rights and powers of each class of share* 
liolders are stateil in the memorandum, a power to alter or vary 
these rights ought also to be taken in the said document, in order to 
Stive the trouble and expense of altering it at a later stage. 

The words in which tlie statement of the company's capitiil 
mid its division generally apiiears are as follovis: -‘‘The capital of 
the company is Ks. 1,00,000 di\ ided into 100 shares of Rs. l,00t> 
each/' Here it is not necessary that all the 100 shares should be 
issued or subscribed for, but the utmost limit here laid down S'- 
Ks. 1,00,050, beyond which the comixiny cannot issue without 
altering the memorandum. This capital is (luile distinct and sepa* 
ntte from the amount raised through ihc issue of debentures, which,, 
though called in common parlance **loan capital" does not form 
part of the capital at alU but is money raised, or borrowed, wliu h 
only trading companies have the implied power to do, and w'hicli 
every other f lass ol companies can do, under posieiN specially taken 
either in its memorandum, or in the ariicles. 

In cases, where the shales are dj\ided into difteieiit denoiniiiii- 
tions carrying ditTerent nglits and piivileges, as to the payment ot 
dividends or as to the return of capital on the m mding up of the 
company, that may be stated eithei in this clause of the memoran- 
dum or in the articles of association of the coinj>any. It is not 
compulsory that the powers to issue different dt noniinations ui 
i<hares should be expressly taken in the memoraiuktm of association,, 
as the comfiany can at any time take these powers, {Andrews \ . 
Gas Meter Company^ 1897, 1 Ch. l>. 3^1 ; AsUhury v. Watson, 
J885, 50 Ch. D. 376). Generally speaking, it is thought that it is 
ise to show on the face of the memorandum that it is the intention 
of the comixiny that the ixiwers of this type may be exercised. It 
should, however, be remembered that once the [wiw'ers are sioted 
in the memorandum, they cannot subsequently l>e varied witfaoiil 
the sanction of the Court, unless the memorandum itself confers 
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|K)Wcrs lo alter such rights. {Under\pooit v. London Music Hall, 
VJll, 2 Ch. D. 309). The usual practice is to state in the 
memorandum that these shares are to enjoy such powers as the 
arteries of association may from time to time confer, in which case 
a free hand is left for the alteration of such powers by the usual 
alteration of the articles of association themselves, {Collins v. 
HtnuinghaiH Breweries, 1890, 15 T, L. R. 180). The best course 
to follow IS lo state that the company has the power to issue 
oiilinary and preference shares and leave the rest to the articles. 

Declaration of AsBociation, 

'flic last paragraph ^^^th which the memorandum ends is 
^^Iln\\n as the “Declaration of Association” or the “Association 
( Liusc’’, \\hich runs as follows, according to Schedule 3, Form A 

• it tlie CoiTHK\nies Act : — 

‘'We, tho bo\6ral iierhoue wiiosH‘ uami)3 anil addreswR ar« snl^^cribod, a-iv* 

• li Mirouri of 1K^^11<* formed into a oumpany in purEiianca of ihiH nnniiorandam of 

• .j • .liion, find wr rpHptu 1 jw 1> to lake tho nninbcr o| ‘pharos in ih» <«apltu3 

if ill!" orniipaay bcI opj>oflitc our r(THp»»4*live namcB” 

The subscribers to this memorandum, sign their names under 
This paragrapli stating opposite such signature the number of shares 
L.iki'ii up by each. The usual practice is to state one share though 
might ha\'e contracted to buy more. At least seven subscri- 
bers should sign the memorandum, and the name, address and 
occupation of each such subscrilier should be mentioned fully, A 
subscriber may be a male or female, though a minor should not 
subscnlic. 


MANAGING AGENCY CLAUSE. 

According to Indian practice, a firm or company often consti- 
tutes Itself, or is appointed as, the managing agents of a joint stock 
company by special agreements between it and the company, by 
\ irtue of which tho said firm acts as managers, secretaries and 
agents for a remuneration. In many cases, these firms of managing 
agents insert a statement as to their Appointment in the objects 
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clause ol the niemoianduni q 1 association, anti in other cases have 
nisertetl additional clauses to the usual clauses of the memorandum 
oi association, with the same ohjech We have, however, dealt 
with managinj? Jigeats at some lenpfth a little later, m view of the 
fact that now, undei the Indian Companies (Amendment) \ct ot 
1936, manafiiiif* agents have been specifically defined in the A< t and 
a senes of sections new 1\ added m the Act deal with their powers, 
duties, worKiiig and oiganisatiori, iiu hiding managing agency 

ajiieenients. 
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ALTERATION IN THE MEMORANDUM 
OK ASSOCIATION. 

I he alteration of the menioranduni ol assoc lation of a coni 
])uiv can only be made in certain defined cases and m the mannet 
[uovided foi b\ the Indian Companies Vet of \9\^ The exact 
I iiiRiuKe of the section i^hich Ia>s down this uile is ‘'A ( ompanj 
hall not altei the c onditions i untamed in it memorandum except 
the lases .md in the mode and to the evtent for which express 
1 loMSion IS made in this Act, proxtded that any prowsion in tht 
i leniorandutn relating to the appointment of a manager o/ thi 
i (itiagtng agent and nthet mattei^of a like natinc incidental 
( I ^nbxidiarj^ to the main objects of the conipaux shall not he 
‘eimed to hi s/a/i iondition" The woids m italics ha\t been 
ddtil h\ the. Vmendment Act of 1036 J his piosiso now makes it 
1 » ssihle to altei extraneous clauses which ate .ulded in the memo 
I incliim with resjject to contracts with managing? agents, etc , which 
I T clei the old law could not he done Thus ill old decisions on this 
jicstioii aie now obsolete, (Sec 10) 

1 he \anation of the memorandum nia> be made with one oi 
1 c))f ol iht following aims m view -- 

(i) For the purpose of changing the name ot the comiuuy, 

(Sec, 11), 

(ii) For the purpose of varying either the place of business 

or the registered office of the company from one 
province to another 

(in) For the purpose of altering one oi more of the objects 
of the company, (Sec, 12), 

(iv) For the purpose of varying the amount of the com- 
pany's capital or for reorganisation! (Secs. 50 and 54) 
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alteration or name. 

The name of a company can be altered by a Special resolution 
and subject to the approval of the Central Government in 

writing, (Sec, 1 1 (4) ). In England therboard of trade has to sanc- 
tion the change of name and the principal followed there, which is 
the guiding principal here also, is that a change in name which 
apx)ears to alter the main object, or is inconsistent with it, is not sanc- 
tioned. Such a change of name shall not affect any rights or 
obligations of the company, or render defective any legal proceedings 
by or against the company. Where such a change of name is duly 
carried out, the registrar shall enter such new name on the register, 
in place of the old name and shall issue an altered certificate of 
incorporation to meet the circumstances of the case. The issue of 
such a certificate shall complete the change of name, (Sec:. 11 (5)). 

It may be added that no change of name w ill make any 
difference as far as any rights or obligations of the company 
are concerned, nor shall it render defective any legal proceedings by 
or against the company ; and any legal proceedings that might hav e 
been continued or commenced against it by its former name may be 
continued or commenced against it by its new name, (Sec. 11 (6)). 
It is further provided by Sec. 11 (i) that if thiough inadvertence 
or otherwise a company is registered by a name too closely 
resembling that of an already exi.sling company, the first named 
company may, with the sanction of the registrar, change its 
name. 7'here are cases, however, where the Courts have allowed 
an alteration in the objects of the company only where the company 
has correspondingly altered its name to suit the position it is likely 
to occupy through the extension of such an object {Foreign &' 
Colonial Government Trust Company, 1891, 2 Ch. D. 395). The 
Indian Mechanical (iold Company was permitted to extend its 
object io include places outside India on altering its name by adding 
the words “And General” to it (Indian Mechanical Gold 
Cptnpany, 1891, 3 Ch. 1). 538). The Egj^ptian Delta Land 
("ompariy was similarly permitted to extend its objects by adding 
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\]\t words “And Soudan'* to its name alter “Delta". ( Egyptian 
Delta Land Company^ 1907, W.N. 16). The tendency of the 
modern Courts is of a nioie liberal charactei and now-a-davs it is 
(‘Idoni that a change of name is insisted on side b> side with the* 

( \ tension of tlie objects. (Trust and A^euLy of Austiala^ta, 

1 W.N 229' Ifeit the tompanv wanted to extend its opera 
lions from Austialasia to \igentiiia, which was peimitted without 
I h inge of name. 

\\ hen th< conipain alters its naint it shouhl immediately get 
alUied name entered in the register h\ the icgistrai in place 
I iis ioimei name ind get a new certificate of incorporation or 
the original certificate altered to meet the case« This is 
t sential because unless this c ouise is followed the change of iiann 
not complete and till tlien the compan> remains in existence in 
I lu under its o'lgmal name (Shackleford Ford Co v. Dangei 
Vm /{/, 1JS6R, L, K 3 (' V 107 at p 411). If, howevet, it is dis 
•\ercd, aftei the ceilificate is issued alieiing the name, that 
'-pe ill lesolution leiiuiied bv the Ad was not luopeily passed 
1 ipph< ation ma> be made to the registiai to \acatt the registra 
)i {Re, Australasian Mintng Co, ls9^ \V. N. 74). Of 
)Uiso this change of nauu does not, as wc alrtadv noticed, in am 
s IV alter the position of tlu (onipanv as fai as its lights and obli 
itions arc concerned and aiu legal pxoceedings that may have been 
1 iken jnjoi to slk !i .ilteialion can be continued ii its foiiuei ninie 
c 11 (b)). 

Where a lompam had sold its assets and good will in iiquuLi 
turn to ceitain fuiuhaseis who foiined a new coiupan\ undei a lu w 
iiuneand took ovei the assets, it was held that no injunction can 
ht granted against the use of the oiiginal coinpanv’s name b\ a 
pcison wrho did not repiesent himselt as the successoi of sutli 
I >nipany and whose* usei had been acquiesced in b\ the liquidator 
of the old company aiul the purchaser of its good will. (Montreal 
lithographing Co. \. SabtstoUi 1899, A. C. 610). 
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THE SITUATION AND THE OBJECTS* 


An alteration of the memorandum with a view to change the 
ijituation of the registered office of the company, oi with a \ iew to 
alter the objects danse, can only be done by passing a special 
resolution, on its being shown to the satisfaction of the Court 
that such an alteration is lendercd necessary for one oi more of the 
following reasons : — 

(а) to carrj on its business moie economy ally or more 

efficiently ; or 

(б) to attain its mam purpose b> neu oi inipioved means; oi 

(c) to enlarge or change the local area of its operations ; or 

(d) to cany on some business which undei existing circuin 

st*inces may conveniently or advantageously he 

combined w ith the business ol the i onipany ; or 

(e) to restrict or abandon any of the objet'ts si^ecified in the 

mcmoranduin. 

It may be noted here that m England the niemoranduin must 
state A\here the office is to be situated (which includes Wales oi 
Scotland or Ireland) and hence this situation fixes the domicile and 
nationality of the company comeined winch cannot be altered witli 
out the consent of Parliament. The alteration in the situation 
of the registered office itself from one address to another in its 
original domicile may, of (ourse, be made by simply giving notice 
to the registrar of joint ftock companies. 

The Court coniiiming the alteration reciuires to be satisfied 
tliat every debcntureholdei of the company has been duly notified, 
and that sufficient notices aie sent to any person, oi class of persons, 
whose interest will, in the opinion of the Court, be affected by such 
an alteration. Besides this, every creditor who, in the opinion of 
the Court, is entitled to object and who signifies his objection in 
the manner directed by the Court, has to be either made to consent 
to the alteration, or to have his claim satisfied oi secured to the 
satisfai. tion of the Court (Sec. 12). The Court may mate an order 
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c c)arirnr»ing the alteiation either wholly oi ui part and on such terms 
incl conditions as it thinks fit and may make such order as to costs 
IS It thinks fit (Sec. 13). 

PROCEDURE AS TO ALTERATION OF OBJECTS 

The proceduie to l>e followed here is to diaft the necessary 
u solution as to alteration of objects and to have it approved by 
tiu Hoard of Directois At the same meeting of the board the date 
>1 the meeting of the company for passing the resolution as a special 
It olution should be fixed and authoiity taken for giving notice to 
r ill an extraoidinan meeting of members. After the special 
u solution IS passed a copj of it must filed uith the registrar 
\ jthin 15 days fioin the date of the resolution, The next step is 
L lietition to the Couit foi confirmation of the alteration. After 
osentation of the petition directions should lie obtained as to the 
|j\ing of a date toi hearing, the adveitisement of the petition, and 
lU ser\ice ol notices to debenture holdeis, creditois and other 
(dsons whose inleiests aie likelv to l>e affecteil m the opinion of 
tiK Court. Creditois entitled to obiect and objecting should be 
P lid out or satiskictonly secured or then consent obtained as to the 
iJteration. The Court uill also ha\e regaid to the light of any 
minority of shaieholders, or class ol shaieholdeis, who dissent 
lo the alteration and may even adjouin oi grant tune, with a \iev\ 
to enable arrangements l>eing made loi their interests being boiiglit 
o\ei. The Court at its discretion may make the order confirming 
the alteration either wholly or in pait or on such terms and 
londitions as it thinks fit. {Re. Spicrs 6 Pond, 1865, W. N. 13S , 
Ulster Mantle Co., 1891, 27 L. R. Ii. 487) The Court may% m 
(.iseof any pel son oi class foi special reasons, dispense with the 
notice as reqmied above (Sec. 12). 

A certified cop> of the order confiiming the alteiation togethei 
Nv ith a printed copy of the memorandum as alleied must be filed 
In the company wnth tiie registrar within three months of the 
late of the order, and the registrar shall certify the registration 
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which certificate shall be conclusive evidence that all require* 
merits of the Act with respect to the alteration and the confirmation 
have been complied witli. When the alteration involves a transfer 
of the registered offnc from one province to another, a certified 
copy of the order confirming such change shall be filed with the 
registrar in each such iirovmce and each legistrar shall issue a 
certificate of such registration (Sec. 15). 1^ should be noted that 

the alteration shall ha\e no operation until regislration as ribo\^^ 
and after the expiry of three months as jirox ided above shall bv 
null and \oid subject to rerival by thr Couit on sufficient cans*' 
shown on an application made within a furtlier i>eriod of one 
month (Sec. 15). 

LAW AS TO ALTERATION OF OBJECTS- 

The alteration of the olijects will not mean the introduction uf 
an entirely new object. (Re. Cycltst'i Touring Clnh^ 1907, I Cli. 
J69). 1'his view ot huv has l>cen consideiably modified of late 
and Courts of Law seem to have given a more lilieral construction 
to the section (corresponding Sec. 12, of the Indian Act) of the 
English Act. ‘In rc. Parent Tyre Co. 1923. i Ch. I). 222, 

the principle laid down i*^ that in c ase a ( umpiiiiy wishes to alter its 
memorandum by adding a business, tliat business may he wholly 
different from and bearing no i elation to the ilien existing business 
of the company and be capable of l>eing ‘Conveniently and 
advantageously’’ combined with il, piovided siuh new business 
is not destructive of or mcunsistent with the existing business*. 
It was further laid down Jicre that the question whether the 
new business can lie conveniently or advantageously combined 
with the existing business is a question for the companv’s 
managers and shareholders to decide. In this case the Parent 
T^tc Co., accoiding to the objects clau.se as originally provided for, 
was authorised to take tiver and carry on the business of a 
manufacturer of pneumatic tyres and to do business in cycles 
c arriages, etc. There was no provision to enable the company to 
carry on the business ol bankers or financiers and it sought to 
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j;(*t these powers. They were permitted to do so on the grounds 
stated above. 

When an objects clause is altered, the Court may order a 
corresponding alteration in the name of the company. The 
( ourt lias also the discretion to limit the scope of the proposed alter^ 
lUon by striking out a part if so thought necessary, though, generally 
-peaking, it is not the concern of the Court to decide upon the 
tlcsirability or othervx isc of the alteration. All that it has to see is 
hether the pioposed alteration is fair and equitable between 
vauoLis nienil^ei.s and between vaiious classes of members. 

Coloftiiil Trust, 11)08, 2 Ch. 287), The Couit must, how - 
I protect the interests of the dissentient minority. It rua>, 
.1 it think fit, adjoin n the pioceedings, in order that an airangenient 
.lias be made to the sati^tactioii of the Court for the purchase of the 
inleiest of the dissentient members, and ma> gi\e such directions 
Ai)d make such oideis, as it ma> think expedient for lacilitating or 
I ill \ mg into effect any such arrangement (Sec. id). 

It has also been held that additional proMsions inserted m the 
'iit-moi.indum without qualification, become coiuliUons of the 
onifiany’s constitution and cannot be altered. (Ashbury v, 
W/rtson. 30 Ch. D. 37t)). When the alteiation is confirmed, a 
( 1 1 titled copy of the order confirming this alteration, together with 
.L printed copy of the memorandum as altered, must within three 
months from the dale of the order be filed b> the company with 
iiir legistrar. The legistiar aftei registering it ceitifies the registra- 
iiuii undei his hand. 

If the alteration involves a change in the situation of the 
ifgistered office from one province to anothei, a cei tified cop\ of the 
<*uler confirming such change has to l>e filed with the registrar in 
tai li of such piovmces, and each sucli legistrai has to certiK the 
u‘gistration of the conitiany (Sec. 15). 

Sanction Subject to Modification. 

b'requently the Courts have sanctioned the alteration of objects 
"uhjixt to modification or alteration by the Court itself and m con- 
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uef tion w ith such modification, the later decisions do not require 
.in\ further special resolution appro\ing such modificatioiis 
limiting objects, as was the case formerly. Thus in rij. Spiers and 
Pond, Lxmticd, 1895, W.N. 135 (2) the Court held the words 
w Inch sought to effec L the alteration to be too wide and decided that 
as the\ had tht poA\ei to confirm the alteration “m part”, the> 

< ould tonfirm the alteration with the addition at the end of the sen 
tenie of the limiting words “incidental thereto”. Another case was 
in re Pleetwood Estate Company, 1897, W N. 20, wheie the 
Court sanctioned lesolutions extending the objects defined in tli** 
memorandum of association adding words to tlie language of the 
lesolution, so as to limit the extended objects. 

ALTERATION OF CAPITAL NOT REQUIRING 
SANCTION OF COURT. 

In connection with the alteration of the capital of the compmv 
the follov\ mg section of our Indian Companies \rt la>s down tin 
mannei in which it can be effected 

s jO Ol. ^ company Inuited bv shares if so iiullioi iKd by it#* artn 1 
jii i\ illoi ihi. << nditioiis of tts mt uioranduui iib follows hhat to say), it may 

(ii) iiicieaH' its hhaio capital by thi jf bh^ii of sneb amount \ 

it tUmkB t xpedioiii 

(h) (onsihdate luid divnU all oi hut of ita shan lapita,! into wliaj^of lai^« \ 
amount thau its oxiHtmg ahares 

i( iouvfit ilIorati> uf its (laid up shaicH into stock and rocouiert tbai 
stock into paid up shaica of denomination 
\ ]) snl) divide itn shares or any of them, into shaieeof aiualler amount (Inn 
js tixed bT the inuiiojaiiduni, so howenr that in the sub division 
the projKjrliou lM.(\Abeu the amount paid and the amount, il am 
luipud on f icli it duced ^haro shiU lie the same aa it m the < a^i 
of the hliare fioni which the reduced shuc ik derned , 

{( ^ < ujnl niiarea whuh at the date of the passing of ibe i isolation in ilia I 
lichalf, iiave not Wu taken or agreed to (.aken hy any peieon, aTid 
duminsb (lie amonrit of its sbaio capital by ihc amount of the ehxir^ 
not c.auc 1 lied 

(^1 The poaei« ronfened by (inn eertiou must l>e excu ised by the oompttuy 
^ generai meeting 
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(H). A oancellatnoTi of BltWB in pnreoAiice of this j^ection Hhall not be deemed 
‘lo bo a reduction of sliare capital witbin the meaning of this Act. 

(4) The compan:^ shall file with the registrar notice of the 
exercise of any power referred to in clause {d) or clause (e) of 
sQth-section (7) within fifteen days from the exercise thereof. 

It will be noticed from the above that sub'Section (4) of Sec^ 
50 adds now under the new Indian Law a further requirenaent that 
the company shall file with the Registrar a notice of exercise of any 
power referred to in clause (J) or clause (e) of sub-section (1) within 
ill teen days from the exercise thereof. 

A careful study of the above Section 50 will show that the said 
section enables a company limited by shares, if so authorised 
by its articles to alter the conditions of its memorandum in order 
to bring about any one or more of the following results i — 

(/) to increase the share capital by new shares of such amount 
as may be necessary ; 

(;/) lo consolidate and divide all or any of its share capital 
into shares of larger amount ; 

iiii) to convert any i>aid'Up share into slock or reconvert stock 
into j)aitbup shares ; 

(iv) to sub-divide any of its shares into smaller shares provided 
the proportion between the amount paid and the amount, if any, 
unpaid on each reduced share shall be the same as was the case in 
the original shares ; and 

(v) to cancel shares not taken or agreed to be taken up for any 
such cancellation. 

Any of the above alterations of capital may be effected by 
an ordinary resolution by the shareholders in general meeting un«> 
less the articles provide for a different type of resolution. As soon 
as the alteration is made the momorandum must be corres^ 
pondingly alleriMl and every copy of the memorandum subsequently 
issued must exhibit such alteration. 
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fncrease of Capitals 

Here increase means increase over tho authorised capital of 
Ihe company at the time when the resolution to increase such 
capital is to be passed^ The Act does not make any specific provisionf 
as to how the increase is to be brought about, but infers that it can 
be done subject to the provisions in the articles, which inmns that 
a resolution, ordinary^ extraordinary or special, as may be 
provided for by the company's articles, shall be passed, ff the 
articles do not provide for any such contingency, the only 
course left open will be to alter the articles hi the usual mnnnefr by 
passing a special resolution. 

Unless this increase of capital is done by a proper resolution 
as laid down fn the articles, the increase shall not be valid 
(Bhtmhhai v. Ishwar^das^ 1894, 18 Bom. 152). The article may 
empower a company to increase its capital without an extraordinary 
or special resolution in which case an ordinary resolution is 
sufficients A company may even confer on the directors the ix)wer 
•o make the increase (Masely v. Kaffyfantein Mines, 191(>, 2 Ch. 
382)- In a recent case where by the inemorandum of association 
the company was empowered to issue a pfirt of its capital with 
preferential rights and the articles dkl not give any express power 
lo issue preference shares, but the articles stated that shares were to 
be under the control of the directors and so was the management of 
the business, it was held that the express power in the memorandum 
could be exercised (Campbell v. Rofe, 193-3, A.C. 91). When 
the articles are said to be amended with a view to get the 
power to increase the capital, one special resolution amending the 
articles is sufficient if it authorises the issue of new shares (Re. Bank 
erf Hindustan, China and Japan, Campbells' case, 1873, 9 Ch 1.) 
It is father enacted by Sec- 63 that within fifteen days after 
passing of the resolution for increase of the sliare capital or after 
the resolution authorising such increase, a notice shall be given to the 
legistxiar of joint stock companies. This notice shall include 
pariieulars of the classes of shares affected and ihe mnditianSf 
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(tf any) subject to which the new shares are to he issued, 
S. 53 ( 2) ), (The italics have been added by the Amending Act 
of 1936). Default in complying with the requirements of this 
section entails find not exceeding Rs. 50 each day dining which the 
default continues, and every officer of the company who knowingly 
and wilfully authorises or permits such delault shall be liable for a 
like penalty. It may be added, however, that there is no objection 
to issuing shares at a premium, but lu such case the premium 
should be can led to the credit of a separate reset \ e fund or any 
other account such as the “premium on shares account”, and not 
mixed up with the capitak 

Consolidation or Conversion of Share Capital. 

Consolidition and coiwersion can only be effected if the 
articles so authorise and m the manner provided for by the 
ai titles. (S, 50(1) (b)). The rcmaiks in connection with the, 
increase of share capital apply as far as the clause m the articles 
not being theie is concerned, but assuming that the clause is there, 
oiisolulatioii oi (on\ersion ran be effected by a resolution as 
pio\idedfoi by the articles Notice of hotli con\ersion and com 
‘^oliditiou must be guru within fifteen days of effecting the same 
to the registiar of joml stock companies as piovided for in the case 
of inciease of capital with like penalties, and every copy of the 
memorandum should be in conformity wnth the consolidation or 
lonveision after the date of the alteration. 

Conversion of Paid-up Shares into Stock & Vice Versa. 

With regard to the conversion into stock, the shares which are 
fully paid may, if authorised by the articles, be converted by the 
company m general meeting into stock or m case where the com- 
pany has converted shares into stock, it may reconvert the said 
stock into paid-up shares of any denomination (S. SO). 

Sub-division of Shares. 

A similar rule is provided by sub-clause (<{) of Sec. 50 under 
which a company can sub-divide its shares into shares of smaller 
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amount, the only condition being that the proportion between the 
amount paid and the amount, if any, unpaid on each reduced shate 
ehall be the same as it was in the case of the share from which the 
reduced share is derived. Here it may be stated that in a reorgani- 
sation of share capital under Sec. 55, the Court may, in sanctioning 
a sub-division, allow such adjustment to be made where the 
amount unpaid may not bo equally divided between the resulting 
shares (In re. Doloswella Rubber & Tea Estates^ Ltd. ,1917, 1 Ch, 
213). In this case the issued share capital of the cx>tnpany consisted 
of 640 shares of £500 each on which £185 per share had been called 
up and paid. The Court under Sec. 46 {a) of the English Companies 
Consolidation Act of 1908, which corresix)nds to Sec. 55(1) (a) of our 
Act, sanctioned a special resolution reducing this capital by {a) 
dividing each issued share of £500 into five shiires of £l00 each ; 
b) apportioning the £l85 called up on each issued £500 share, 
equally betxveen three of the £l00 shares resulting from such sub- 
divisions leaving a liability of £38-6-8 on each of such three £100 
shares, (c) surrendering for re-issue when required the remaining 
wholly unimid two shares of £ 100 each. 

The rule as to making the memorandum of association accord 
with the resolution as soon as the sub-division is effected has to be 
observed in this case as in all former cases, and a copy of such 
resolution also has to be filed with the registrar within fifteen days 
of the date of the passing of the special resolution. 

Cancellation of Shares. 

In connection with cancellaticm, a company limited by shares is 
permitted by sub-clause {e) of Sec. 5(Kl) to do so, if so authorised 
by its articles* The shares are those which at the date of the 
passing erf the resolution have not been taken up or agreed to he 
taken up by any person. This power is in additiem to the power 
which is specifically given by Sec. 55 for reduction, because in case 
of this cancellation, confirmation of the Court is not necessary, 
but the company can act of its own accord in accordance with the 
pfOvtsions of its articles. This cancellation is not, in fact» a 
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reduction of share oapitnl under Sec, 35 and thus this po^et is 
in nddition to the power given by Sec. 55. All other sliares cannot 
he cancelled but can only be reduced under the procedure laid down 
for reduction (Sotahji v. Ishwardas^ 1896, 20 Bom. 654; Bhim- 
bhai V, Ishwardas^ 1894, 18 Bom. 152). 

ALT£ltATION OF CAPITAL REQUIRING 
SANCTION OF COURT. 

(1) Reorganisation of Capital. 

In this connection the other relevant and important section is 
Sec, 54. This section runs as follows : — 

‘"•4, (1) A company hniiiod by RliareB may, by special y^eRolntion confirmed 

by an order of the Court, modify the conditioufi contained in its 
lucinoranduni m as bo reorganise its share capital, whether by the 
consolidation of sbaren of different classes or by the division of its 
shares into shares of different cIoHses : 

l^rovided that no prefemnee or special privilege attached to or belonging 
to any class of shares shall be interfered with exoept by resolution 
passed by a majority in number of Bhureholders of that class 
holding Ihreofoui tbs of the share capital of lhat class and every 
rcwilution so passed sliaU bind all bharuiioldcrs of the clan. 

(y) Wbk re an order Is made under this section, a certified copy thereof 
shall l)c filed with the Registrar witlun twenty-one days after the 
making of the order or within such further time as the Court may 
allow, and the resolution shall not take effect until such a copy has 
been no filed. 

The above section deals w ith the question of reorganisation of 
the tompany’s share capital, which reorganisation may include con- 
solidation of different shares of different classes or the division of its 
hliares into shares of different classes. Here the company can bring 
about either of these acts, if it is a company limited by shares, by 
hrst passing a Bpocial reMlution and getting it confirmedi by an 
order of the Court. This is, of course, a section which affords a 
different form of consolidation and sub-division than the one in Sec. 
SO. A company limited by guarantee having a share capital registe- 
red since 1st April, 1914 has power to consolidate its shares# 
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Sec. 54 limits the general power which otherwise Sec. 153 gives 
which tmder the latter section a company can make arrangements- 
with its members affecting their shares and rights which may include 
that of consolidation and division. Sec. 54 aims at motliftcation of 
the conditions in the memorandum either by consolidation of shares 
of different classes or by di\ tsiou of shares into shares of different 
classes. Sec. 153 docs not api)ry in cases where there is a meie in- 
crease of the number of shares of a class and no consolidation oi 
shares, or division of shares into different classes is m contemplation 
(Re, Schweppes Ltd , 1914, 1 Ch. 32J). Tins section also does not 
apply in cases where the pieferential rights are conferred by articles 
only and the reorganisation does not involve any modification of the 
conditions of the memorandum {Re, \ustralian Estate & Mortgage 
Co., Ltd,, 1^10, 1 Ch. 414). 

It will be seen from the proviso m Sec. 54 that where this reor' 
ganisation affects any spocuil rights of any class of shares conferred 
by the memorandum and involves consolidation or sub-tli vision, not 
only a special resalutian of the comjxiny is required, but a resolu- 
tion of a separate meeting of that class of shareholders who are 
affected must be passed by a majority in number of tliat class 
holding at least three-fourths of the sliare capital of tliat class and 
confirmed by a special resolution. In these cases voting by proxy 
is allowed where such proxies are allowed by tlie articles (Re, 
Faucar & Co,, Ltd,, 1913, 29 T.L,K. 350). Of course this resolu- 
has to be confirmed by the Court and a certified copy lias to be filed 
with the r^istrar. 

The difference between the position created by the utility of 
Sec. 54 as compared with Sec. 153 is that the former section 
(Sec. 54) gives inferentially a power to modify pieferential rights 
created by articles of association, with the result that powers given 
by the memorandum to preferential or any class of shareholders can- 
not be altered, or interfered wuth, expect uixm the conditions laid 
down in Sec. 54 and on following the procedure as given thera 
Sec. I5^ on the other hand does not give any express authenrity to 
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■altei capital or interfere with preferential rights (Re. Boecham 
Gloves, Lid., 1913, 1 Ch, 226), It should also be noted that Sec, 54- 
js not ati enabling section which limits general powers to make 
arrangements under Sec. 153. Under Sec. 54, as we have already 
seen, consolidation and sub-division have only to be dealt with, 
whereas in other cases where a scheme of arrangement is so framed 
that it interferes with the rights conferred by the memorandum, a 
compliance with Sec, 153 is sufficient (Re. Nordberg Ud.^ 1915, 
2 Ck 439X 


(3) Reduction of Capital 

With reference to the reduction of capital Sec. 55 (1) expressly 
lays do'wni that in case a company limited by shares takes any action 
>\hich involves the reduction of the liability of the shares issued or 
pajd-ui>, this reduction shall only be made in the following three 
cases subject to the confirmation of the Court, if authorised by 
its articles, by a special resolution 

(a) y<i exPij^iHsh or mlute Ihe liability on any of the FtbanoB in respect ol 

Msaiv cnpilal not paid-up^ or 

(b) KithfcT \Mlh or witlioiil r\tii»guiHhiug or reducing liabilily on ajny of il^ 

skareis^ cjuiccl ftn% paid-up sTiar© capital whiidi is lost or isnreprencit^ 
tcicl b} A\nih\bic ; or 

(c) Ihllior with or witliout oxtiiigai»»hing or rwlucing liabitity on any of it»3 

slmroB, pay any paid-up share capital which is in excess of the 
wauiH of till* company, and may, if and so far as is nooesBary> alter 
its nicnicmudum b> i>^acing the amount of its share capital and of 
its shains acjcordmgly. 

The provision in Sec, 55 (1) W ^tlso applies to capital which 
enn only he called up in ca.se of a liquidator (Midtmvd Railway 
Carriage Company, 1907, W.N. 175), The resolution under 
Sec, 55 may provide for the return of capital on the footing that the 
amount so returned, or any part thereof, may be again called up 
(In re. Brown Sons & Co., 1931, Crt, of Ses& S, C. 701)* When 
deferred shares were reduced and converted into ordinary shares the 
scheme was approved though opposed because the articles gave 
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power ta reduce by “paying off or cancelling lost capital, reducTrtg 
liability on shares or otherwise as may seem expedient/' I» this^ 
case it was also held that the presence of another class of ^are^ 
holders at a class meeting did not invalidate proceedings as they did 
not vote either by show of hands or at the poll ( In re. Imperial 
Chemical Industries Lid.^ 1936, 1 Ch.D* 5S7)^ 

The pomt to be remembered m connection with reduction is 
that any arrangement concerning the company's capital* which has 
the effect of reducing the capital, is invalid unless and until it is 
confirmed by the CouiL (Bhtmbat v. Ishwardas, 1S94, 18 Dom^ 
152)# The principle on ^vhich the Court arts in connection with 
reduction of capital is to see that (1) the creditors are not prejudicedr 
and (2) that the reduction is fair and e<iuitable to the meml>ers and 
as between the different classes of members ( Poole v. National 
Bank of China, Ltd,, 1907, A.C. 229)* It will be noticed that the 
i^ection requires that there must be a power m the aitic Jes to reduce 
and theiefore it has been held that if the power is contained in the 
memorandum only, it is ineffective (/?c. Dexine Patent Packing & 
Rubber Co.^ 1903, 88 L,T. 791)* In case the articles do not give 
this power it is quite open to the company to take that power by 
filtering the articles and in a subsequent meeting by another sfiecia] 
resolution authorise the reduction {Re, Patent Invert Sugar Co., 
1S85, 31Ch,D. 166)# As we havea Iready seen here under Sec* 55 the 
reduction of capital is quite apart and distinct from cancellation of 
capital as dealt with in connection with Sec. 50. In connection 
with this section we have to consider the reduction of issued capital# 
Of course there is no objection to combine the reduction of unissued 
capital with that Of issued capital, and issued capital may be 
reduced whetlier fully paid up or not ( Re, Anglo-French Bxplora- 
iim Co., 1902, 2 Ch* 845). 

Procedure as to Reduction. 

The procedure as to reduction is that a special resolutiofi 
grviiig effect to the reduction sought must be passed as provided by 
the Act# In case the reduction involves a simple cancellation of 
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shares which were not taked up or agreed to be taken up, all that is 
necessary is to file a special resolution with the Registrar of joint 
stock companies in proper time. In all other reductions of capital, 
tlie aanctioii of the Court must be obtained through a petition. 
The Court generally requires a list of creditors to be prepared and 
j)resented with an affidavit by some officer or officers of the com- 
puny competent to make it verifying the list of names and addresses 
of the creditors and the nature and amounts of debts due to them. 

When the petition comes up for hearing, after hearing any creditor 
or creditors who may be present to object, the Court would sanction 
the reduction if satisfied that (l) no creditors are objecting or that 
m case of objection by a creditor, his consent has been subsequently 
obtained oi tliat (3) his debt or claim has been dischargedor secured. 
(Sec. bO). W here the creditor objects to the reduction, the Court 
may either (1) dispense with the creditor's consent or where (2) the 
('ourt admits the full amount of the debt or claim or, though not 
admitting, is willing to provide for it, the Court may direct the 
amount to be secured or when (3) the Court does not admit the claim 
or lb not willing to provide for the full amount of the debt or claim or 
if the amount is contingent or not ascertained, then an amount fixed 
by the Court may have to be secured as the Court may direct. The 
fixing of the amount is made after enquiry and adjudication as if the 
company were to be wound up by the Court. (S. 59). 

The company should next produce before the Registrar 
the order of the Court confirming the reduction and file a 
certified copy of the said order and a minute approved by the 
Court with the Registrar. The company thereafter has to use 
the v^ords *”and reduced*' after its name from the date of 
the presentation of the petition as the last words in it unless 
the Court has specially sauctioned the company to dispense 
altogether with the addition of these words which it will do where 
the Court thinks that the reduction does not involve either the 
diminution of any liability in respect of unpaid share capital or the 
payment to any shareholder of any paid-up share capital. (S. 57). 



58 


Indian Company Law 
CHAPTER V. 


THK AllTICLES OF ASSOCIATION. 

Their Registration. 

We have already seen that the memorandum of association of 
a company is its charter, whereas, the articles of association form 
the bye-laws, or regulations, which govern its interna] manage- 
ment and embody tlie powers of the directors and officers of the 
company, as well as those of shareholders or members of the com- 
pany as to voting, etc. The articles, unlike the memorandum, can 
be altered by special resolutions, but the alterations should be 
restricted within the scope of the company’s powers as laid down 
by its memorandum. {Allen v. Gold Reefs of W. Africa^ 1900, 
1 Ch. 656). This statutory right to alter its articles is one from 
which the company cannot by any deMce contract itself out. 
{Malleson v, National Insurance and G., Cor., 1894, I Ch. 
D. 200; All India Railway men 'i Benefits Fund v. Baheshuur’ 
nath, I.L.R. (1945) Nag. 599). 

In case a company does not possess a special set of articles 
of its own, the regulations as laid down in Table A which is 
a Schedule attached to the Companies Act, shall apply. It 
IS further provided that in the case of companies registered with 
a special set of articles, if the said articles are silent on some 
points, the provisions or regulations contained in Table A shall 
apply to the same extent as if they were embodied in its own articles 
unless in the articles specially framed, there is a clause expressly 
excluding Table A. In case of companies limited by guarantee, or 
unlimited companies, the articles of association must be registered 
with the memorondum of association. There are also instances 
w'here companies do not file a special set of articles, but draw out a 
set of regulations embodying special powers which they wish to 
reserve, and hie it with a declaration to the effect that **Table A 
shall be the articles of association of this company except in so far 
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they are modified by the folio vying rules." The bulk of 
companies, hovsrever, prefer tp be registered with a special set 
of regulations. It may be further added that where articles are not 
registered, the memorandum has to bs endorsed, "registered without 
rirticles of association." 

Wliere, however, a special set of articles is prepared according 
to Sec. 17 ( 2 ) of the Indian Companies (Amendment) Act, 1936, 
fhcy co'it.citi or in an^ event shall he deemed to contain 

rigulfitions^ identical with or to the same effect as clauses 56 1 
66, 71, 7<S, 79, 80, 81, 82, 95, 97, 103, 107, 112. 113, 114, 115, 
and 116 of Table A, In case, howex^er, of clause 78 it shall not be 
ileemcil to he included in the articles of any private company 
except a private company which is the subsidiary company of a 
public company. In case of clause 107 it shall be deemed to 
require that a statement of the reasons why of the whole amount 
(}f any item of expenditure which may in fairness be distributed 
over several years, only a portion thereof is charged against the 
tnconie of the year, shall be shown in the profit and loss account 
unless the company in general meeting shall determine otherwise. 

Care should be taken to stamp the articles of association before 
they are executed and dated (Art. 10, Schedule I, Indian Stamp Act, 
1S90). The articles of association of bodies not formed for profit 
need not be stamped. In cases wdiere articles, though improperly 
^tamped, were registered and acted upon for years, they were held to 
he effectual {Ho Tung v, Man On Insurance Co., Ltd., 1902, A.C. 
232 (P.C.) ; Kishori v. Porter, 1914, 36 All. 416), Articles 
hould be printed, paragraphed, numbered consecutively and 
signed by each subscriber to the memorandum of association 
who shall add his address and description. (S. 19). 

Their Preparation and Legal effect. 

We ;^have noticed that care has to be taken to see that the 
regulations provided for in the articles do not exceed the powere 
^ ^ the company as laid down by its inemorandum« nor should 
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they violate the provisions of the Companies Act ; e g. if a com- 
pany were to take powers in the articles to buy its own shares, or to 
pay dividend out of capital, such powers would be void under the 
Companies Act. (See Canji v. The Colaba Press Co., 14 Bom. 
L.R. 521, also 12 App. Case 509 ; 22 Ch. D. 349). 

The actual language of Section 17 runs as follows : — 

(1) Thoire may, m the crifle of a company, limited Hharea and lhare ahall, 
in tbe case of a company, Ijiuitod by gu.uanioc or unlnuited, be with 

(ho meznoraudum, articJeci of association signed b} the sntweribers to the meino> 
mndoin and proscribing icgLilntions for Ihe company. 

{±) Articles of assocuition mas adopt all or any of the regulations m Table A, 
in the First Schedule and Jtha/f m any event he deemed to contain regulations identical 
tvith or to the same effect as regvlation reg%dathn rey^tton 71, repdations IS, 
7V, SO, SI, and S2, repdation SB, regulation 97, reytdation lOB, reyidation 107, and 
repdatums 118, 113, 114, IIS and US (Htntained nn that TaUe ; 

Prorided thM^ repdatton 78 slkoU not be dee/ned to he included m the artidei of 
any prirate company e»rpt a prirafe com/wny whtrh u the fidmdta>^ 4'funpany of a 
publte company : 

PrCteidcd further ilhot regnhtuoi 107 shall In' dretned io reyutre tluU a statement 
of the reasons why iff the^wh.ole amount oj any item of eepenAtture trhteh may lafatrness 
be distributed oivT^rmif years, only a jnrrtam thereof %x thanjed ayainst the mnone of 
the year, skaU he shown la the propoHum account, unlfss the company in yenertU 
meetimg sUoM determine othenmse. 

(H) In the case of an niihmited company or a conijmuy hmi ted by guarantee, 
the articles, if tlie company biLfi a shaie capiial, hhall Ktale the auiomit of share 
capital with which the cumpaiij^ propOHOS to lx* registered, 

(4) Tn the oaee of an unlimited comiwiTiy or a company limited hy guarantee^ 
if the company baa not a share capital the articles nhall state the number of 
members with which the company proposes to be registered, for the purposes ol 
enabling the registrar to determine ihe foes payable on regisfcratioD, 

The articles must be printed and divided into paragraphs. 
The paragraphs must be numbered consecutively. Each subscriber 
to the memorandum of association must sign these articles in the 
presence of at least one witness who must attest his signature. 
(S. 19). The next point to be noted in connection with the articles 
is, that both the memorandum and articles bincl tlie company awd 
iti mombera as if they had signed and sealed a covenant. 
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Sectioa Z I lays down that, 

(!) The mdixiorandam and articles shal4 when regUtofed, bind the com- 
pany and the meml>erfl thereof to the samn extent as if they respec- 
tively had been signed by each memlier and contained a eovrnant on 
the part of each member, his hoirs, and legal representatives, to 
observe all the provisions of the memomndam and the artioles, 
subject to tho provisions of this Act. 

(2) All money payable by any member to tbe company under the memo- 
randum or articles shall he a debt due from him to the company. 

It sliould, however, be noted that these regulations bind only 
the members to their company and vica vers^ hut an outsider who 
is not a shareholder, or a shareholder in a capacity other than that 
of a bliareholdcr, shall not be entitled to claim the benefit of this 
section, e,g,, in one case, the articles of association provided 
that a particular person, say E, should be employed as a solicitor 
for life, t.c., he could not be removed for his life-time except for 
misconduct, E actually acted as such a solicitor for some time- 
Later on, the company removed him and employed some other 
solicitor. E brought an action for breach of the contract and lost 
on the. ground that the clauses in the articles did not form a contract 
between E as a solicitor, t.e., in his capacity as a nonmiember, and 
the company. Lord Cairns, in the course of his judgment said : 
‘‘The articles of association, as is well-known, follow the memoran- 
dum which states the objects of the company, while the articles 
state the arrangement between the members. They are an agreement 
infer socios and in that view, if the introductory words are applied 
to article 118 which was the case in the disputed articles of 
association it becomes a convenant between parties showing that 
they will employ the plaintiff. Now, so far as that is concerned, it 
IS res infer alios acta^ the plaintiff is no party to it. No doubt he 
thought by inserting it he was making his employment safe as 
against the company ; but his relying on this view of the law does 
not alter the legal effect of the articles. The article is either a 
'stipulation which would bind the members or else is a mandate to 
the directors. In either case it is a matter between the directors 
and shareholders aiid not between them and tbe plaintiff/' {Sley 
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V. The Positive Govt, Security Life Assurance Co,, Lid,, 1876, 
t Ex. D. 1), The corresponding Indian case is The Ahmedabad 
Jubilee S* ^ M* Co. v. Chotalal Chhaganlal, 10, Bom. L.R. 141, 
On the same principle it was held in the case of Roiheram Chemicals 
Co., 1884, 25 Ch. D. 103, that ^^here the promoters engage a 
solicitor to assist them in the course of the promotion, and that, in 
the articles of the company it was laid that all expenses incurred in 
the course of the promotion of the company shall l)e paid by the 
company, it was held that in spite of such a clause, the promoters 
and the solicitor could not recover the expenses. This is so irrespec- 
tive of the fact that the outsider who sues the company depending 
on a clause in the articles in the above case, happens to be a share- 
holder also. (See also MeUmdo v- Porto Alegre N* H, R* Co., 
9 C.P. 503). 

Rule in Royal British Bank v. Turquand — Doctrine 
of Indoor Management. 

It is further laid down that, every person who deals with the 
company is expected to be familiar with the contents of its 
articles of association, and ought therefore, to know what linula 
tions are laid down there {Royal British Bank v. Turquand, 1856, 
6 E. & B. 327). See also Hope Mills, Ltd, w Sir Ctiwasji J. 
Readyfnoney, 13 Bom. L.R, 102, where it was laid down that 
“outsiders dealing v\ ith a company are bound to acquaint themselves 
with its external position which can usually be gathered from the 
papers of their constitution, the memorandum of association and 
the articles of association ; but are not hound to inquire into and 
satisfy themselves upon all the details of the company's indoor 
management." Thus so long as the act done is not inconsistent 
with the Memorandum and Articles, outsiders are not bound to inquire 
w^hether all the necessary steps have been taken i,e., they are entitle^ 
to assume that directors have acted properly {Royal Briiisk Bank 
V. Turquand (1856) 6 E. & B. 327). It is, however^ held in 
re, Anglo-Austrian Printing & Publishing Union^ lsaac$* CtHee, 
18924 2 Ch. 158, that the articles may indicate the terms upon 
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which a member, or an outsider, has agreed to deal with the 
company. In this case the articles laid down that, one Sir Henry 
Isaacs, and others, shall be first directors of the company, and it 
was further laid down by the articles that the qualification of a 
director was to be the holding of shares to the nominal amount of 
£1,000. Sit Henry Isaacs had signed the memorandum and articles 
for one share and acted as a director, but he never applied for any 
shares nor were they alloted to him. He was also not registered as 
d member of the company. It was held that, under these circum- 
stances, he maj' be takan to have agreed to take a qualification share 
and pay lor it. 

According to the rule in Foss v. Harbottle (1843) 2 Hare, 
+61), followed in India in Bhajekuf v. Shinker (56 Horn. L.R. 483), 
the Court will not as a rule interfere, at the instance of a shareholder 
01 of a minority of shareholders, with the internal management of a 
t otnpany where tlie acts themselves are within the powers of 
Ihe company. 


Alteration of Articles. 

It must be noted that, by altering its articles, the company 
cannot break its existing contracts. In the words of Vaughan 
Willuams, L. J. in Allen v. Gold Reefs of West Africaj 1900, 
1 Ch. 656 *‘A resolution may alter the regulations of the company, 
but cannot retrospectively affect existing rights, I take it to 
be clear that the alterations must be made in good faith, and I take 
It that an alteration in the articles which involved oppression of one 
shareholder would not be made in good faith.*’ The effect of this 
decision is that, the alteration, if effected for the benefit of the com- 
pany as a whole, will be good, as long as the provisions of tlte 
memorandum are not exceeded. Of course, an alteration which is 
not botmfide^ and not in the general interest of all, or is oppressive, 
^ill not be allowed; as for example, a majority attempting to 
commit a fraud on the minority. 

Wa have already seen that the articles as originally framed 
i^hould not be opposed to any provision of the Componies Act. In 
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connection with the alteration of the articles the same rule applies 
and the alteration of an article in variance with the Act 
will be invalid and inoperative* In one case where the articles 
provided to the effect that a shareholder shall not present 
a petition to wind up the company, except under certain circum- 
stances it was held that having regard to the section of the Act 
which specifically provides that such a petition may be presented 
*‘by any one or more contributory or contributories” the alteration 
was “really an attempt to fix upon the holder of every share, an 
obligation running with the share, in contravention of the provision 
of the Act” which the company had no right to enact. (In re. 
Peveril Gold Mines, Lid., 1898, 1 Ch. 122). 

The articles of association can be altered by a special 
resolution. In this connection Sec. 20 lays down as follows — 

(1) to the proMSicn of the Aet aud to the coTiditioiiM oontnined in jI^ 

mcmorandaui, a coiiipanv 3nn\, 1)\ rofrt'utioT!, aUei or add to Ub ariiclo^ • 

and any alteintioii oi addition fo made, phall lx, aw valid I'l if originally ecn- 
tamed m the ariioU« mid Ik Milijid in IdxL niannei to atleration h3r Rpecia) 
leaolaiiou. 

(2) The 1 ) 0 ^ Cl of altoTin^ lutiekN uiidei ihis noehon 'lull in the caw(‘ of any 
company formed and regiRlercd under Act No. XfX of 1H&7 and Art No, VII of 
ISeO or either of them, expend to altering an} poviBions ui the Table B annexed 
to Act XIX of 1857, uud bbnll in tlie case of an unlimited eomiiany formed 
and regiBlored under iJk* paid Acts or either of tboin, osteud to altering any regn- 
luUons relating to the amount of capital or iU distribation into fshares, notwiib- 
atandizig Uiat those regulatioiis are contained in the meinoraudurn. 

It may be added that Sec. 20 A further provides that notwith* 
standiug anything in the memorandum or articles of a company no 
member of a company sliall be bound by an alteration made m 
the memorandum or articles after the date on which he became a 
member, if aud so far as the alteration requiroa him to take or 
stibecrihe for more shares than the number held by him at the 
date on which the alteration is made or in any way increases his 
Uahility as at that date to contribute to the share capital of, or 
otherwise to pay money to the company* This, of course, does not 
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apply \^*here % member agrees in writing to l>e bound by the 
alteration. This section thus protects members from being saddled 
witli liability on their shares other than that originally fixed through 
,i special resolution. The only way in which they can be bound is 
by an agreement in writing talcen from them. 

Section 20 virtually speaking gives “wide powers as far as 
.illerations and additions go, and that too, without any sanction of 
tlie C ourt being necessary, the only check being the provision of 
Sec. 20 A of the Act refeired to above and the terms of the memo- 
landuni. This power of alteration cannot be taken away from 
die mcnibers by a clause m tlie articles. In short a company can- 
not contract not to alter its articles [Walker w London Tram- 
u fn\s Co., Is79, 12 Ch. 1>. 705 ; Punt v, Symons^ 19()3i 2 Ch. 506; 
Miitlc^on V. Naiional Insurance Cua rantcc Corporation^ 1R94, 
1 ( h. J), 2lK) ; All India Railu^aymen $ Benefits Fund v. Bake- 
I. L. K. (1015) Nag. 590). The only limit, if at all, 
to tlto alteration m the arti<*les happens to be m cases where 
m) Lho alteration constitutes an oppression or fraud on the 
minority f /^roTcvi v. Bniisk Abrasii^e Wheel Co., 1919, 1 Cli. 
'h/); or where (J) the articles of association arc being altered for 
ihe purpose of committing a breach of contract f British Murac 
It S. Limited \\ Aipcrton IL Co., Ltd., 1915. i Ch, D. 1H6). It 
should liowexc'r be remembered that when giving notice to members 
Ini (Mlling a meeting vMth a \ lew to alter aitiLles of association, 
Hull-disclosures of impoitanl particulars in the notice would render 
die resolution gi\ mg effect to the alteration void. This is on the 
prinnide that there should be full and fair disclosure to the 
sharehulders of the facts upon which they were asked to vote 
( Farayanlal Bansilal v. The Manckji Petit Mills Co., Ltd,, 1931, 
33 Bom. L.R. 556). The alteration of the articles may be done 
'vith retrospective effect so long as the same is exercised for the 
benefit of the company as a whole ( Allen v. Gold Reefs of West 
Africa, 1000, 1 Ch. 656). This is, however, subject to this that no 
majority of shareholders, by such alteration can retrospectively effect 
^0 the prejudice of non-consenting shareholders the rights which tliey 
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already possess under the contract (James Buena Ventufa 
Nitrate G. Syndicate Limited^ 1 Ch^ 456, at page 466 

Welicm V, Saffery 1897, A.C. 299 at fRige 309)^ 

Alteration of Articles^ to deprive the Rights of a Class. 

As to whether the majoilty can, by altering the articles take 
away future riglitfs of a dass which are only attached by the articles 
h a drfiicult questiem. The principle of general application is that 
as a sharehokler is presumed to know that the rights conferred by 
tfhe articles are subject to alteration provided by law, be cannot 
complain unless he can show' that the alteration soUght to be effec- 
<ed is either — (l) breach of a separate contract made with him or 
with his class, or (2) that it is not madie bona fide or for the benefit 
of the company as a whole. (British Equitable Assurance Co.,r 
Lid^t V. Bailey, 1906, A.C. 35 per Lord Maonaghten, pi 36). In* 
case there is a ntistake hi the drafting of the articles, the correct 
course m to alter the articles under the powers given imder the 
Sections and not to apply to the Court to eieercrse its jurisdiction to 
rectify the mistake. The Court would only interfere to set nght an 
tejusticte in Case where a set of shareholders prevented the rectifica- 
tion of such a mistake wrongfully by their votes (Evans v. 
Chapman, 1902, W. N. 78). 

The principle that the articles cannot be altered wnth a vieiv 
fo break a contract or deprive any party of his contractual rights* 
Will apply to a contract w^ith an outsider also {British Murac 
Eubber Syndicate v. Alperfon Euhher Co„ 1915, 2 Ch, 186). 
f inally it should be remembered that the articles of association 
€ailnot be rectified by the Court for the simple reason tliat they 
have a statutory operation and the Court has no jurisdiction to do 
tttns (Evans v. Chapman, 1902, 86 L.T.^ 381). 

The important principle is that every sliareholdcer te presumed 
to have purchased his shares with the full knowledge of the 
contents of tlie articles and thus cannot restrain their alteralien^ 
evm though to his prejudice (Allen v. Gold Reefs of West Africaf 
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1900, 1 Ch, 656). The only grouzids open to him according to this 
case are that (l) the alteration would amount to a breacli of his 
contract (Hari Chandra Joga Deva v. Hiftdn^tan Co operative 
Insurance Socieiy Ltd.^ 1925« 52 Cal. 239) ; or that (2) it was not 
bona fide (or the benefit of the company as a whole. 

Procedare for Aheration. 

The Secretary should first draft the resolution (where necessary 
in consulation with the company's lawyer) and get it approved by 
the Board of Directors, At this meeting he should also get a reso- 
lution passed authorising him to call the necessary meeting for the 
spec ial resolution altering the articles to be considered* The notion 
calling the meeting must specify the material alterations effected by 
ihe altered article, (Normandy v, Ind. Coope & Co., 1908, 1 Ch* 
S4). After the necessary resolution is passed a printed copy of the 
resolution signed by the chairman should be sent to the r^istrar for 
i)( mg registered and the new article should be inserted m every copy 
of the articles of association issued thereafter. 

The Bye-Laws. 

Frequently articles grant powers to the directors to ‘‘make, vary 
and leiical’' bye-laws. So far as these bye-laws are to be made 
NMlh loference to the servants ol the company or its officers or the 
« ondiict of ils business there is no objection to such a power. In 
ase of regulations how^ever ‘*for the members” the best opinion is 
that they are 'Vegulations for the company” and should therefore be 
passed by a special resolution of members. 

Member’s Right to Copy. 

Every company is bound to send to every member, if so 
requested, a copy of its memorandum and articles of association. 
For this purpose the company may make a charge not exceeding 
one rupee a cepy. Failure to comply with this requirement is likely 
to entail a fine on the company of not more than Rs. 10, for each 
offence. (S, 25), 
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In the drafting of the articles care should be taken to see dial 
powers which contravene the memoraiiduin or the principles of 
company law are not taken. There have been cases where articles 
purporting to confer on the company the power to buy its own 
shares or to pay dividends out of the capital or to extend the objects 
by special resolutions have been declared void and ineffectual. 
(Trevor v. Whiiwortht 1888, 12 A.C. 409; Ouinness v. Laful 
Corporation of Irelatid^ 1883, 22 Ch. D, 349 ; Ashbury v. ttichCt 
1875, L.R. 7 H.L.r 653)- However, it has been held that if there 
happens to be an ambiguity in the memorandum, the articles which 
have been registered at the same time as the memorandum, may be 
referred to, to solve or explain the same {Smihern Brazil Rio 
Grande do Sul Rly„ 1905, 2 Ch. 78). 
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CHAPTER VL 

THE PROMOTION AND PROSPECTUS. 

TJhe Promoters. 

We have already seen that the persons who talce an active part 
in promoting, or bringing into existence, a joint stock company are 
known as promoters. “The term promoter is a term not law but 
of business, usefully summing up in a single word, a number 
of business operations, familiar to the commercial world, by which 
a company is gmerally brought into existence.” (Whaley Bridge 
Printing Co. v. Green^ 1880, 5 Q.B,D. 109), It will thus he seen 
that it is not necessary that a promoter should be a person 
officially connected with the company. On the other hand, 
Cockburn, C.Jy lays down that he is one w'^ho “undertakes to form 
a ( oiniKiny with reference to a given project, and to set it going, and 
to take the nciccssary steps to accomplish that purpose.” (Twyefoss 
v. Grants 1877, 2 C.P.D. 469 at p, 507), These promoters 
generally get the original documents, like the memoranduin and the 
articles as well as the prospectus prepared, take an active part in 
tlie selection of directors, as well as in the purchase of property by 
the company for the purpose of carrying on its proposed business, 
and generally speaking, float or assist in floating, a company, or 
do any one or more of these operations. The vendors of the 
proi^erty to a company generally take up the position of promoters, 
particularly where they assi.st in the work of the floatation of the 
company. The promoter should not be mixed up with other 
servants and agents of the company who take a subordinate part in 
its floatation such as the secretary or the solicitor. 

The Legal Posilimi of Promoters, 

On this point the leading case is that of Brlanger v. The New 
Sombrero Phoephaie Co. and otherSt 3 App. Cas. 1218, where 
Lord Cairne expressed himself as follows ,^*‘They stand in my 
opinion undoubtedly in a fiduciary fMisilion. They have in their 
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hands the creation and moulding of the company ; they have the 
|»cwer of de&iing how, and when, and in what shape, and under 
what supervision it shall start into existence and begin to act as a 
. trading corpCM'ation. If they are doing all this in order that the 
company may, as soon as it starts into life become, through the 
managing directors, the purchasers of the property of themselves, 
the promoters, it is, in my opinion, incumlient ui)on tlie promoters 
to take care that in forming the company tliey provide it with an 
executive, that is to say, with a Board of Directors, who sliall both 
be aware that the property which they are asked to buy is tlie pro^ 
perty of the promoters, and who shall be competent and impartiril 
judges as to whether the purchase ought or ought not to be made. 
I do not say that the owner of property may not promote or fonn a 
joint stock compramy and then sell his proixjrty to it, but 1 do say 
that if he does he is bound to take care that be sells it to this com- 
pany through the medium of a Board of Directors who can and do 
exercise an independent and intelligent judgment on the transaction/^ 

The promoters, being in a fiduciary positron, are accountable 
to the company just like a[{eiits or trustees— (Lyc/fi^y Co. v. Birch 
1886, 33 Ch. D- 85; Mann x. Edinburgh Tramways^ 1893, A.C. 
69)« The promoters' remuneration may be (1) commission from 
tlie vendors of the assets or business ; (2) profits on tlie pro^ierty 
originally purchased by promoters and then sold to the comp^tny ; 
(3) commission on shares sold or for which they procured subscrip- 
tion t (4) a lump sum, or (5) in any other form. Of course these 
should be fully disclosed in the prospectus as they cannot make 
aecret profits being in a fiduciary position and must get them passed 
by an independent Board of Directors {Gltuikisicin v. Barnes^ 1900, 
A.C. 21-0), otherwise the company can rescind the contract {Le0d^ 
Theatre, 1902, 2 Ch. D. 809). In case the promoter had acquired 
the property after be became a promoter, the company has the 
option either of rescinding the contract or of retaining the contract to 
claim profits for itself {Bank of London v. Tyrr^lh 1862, lO 
HXX. 26). The position in law with regard to the property they 
sell to the company which belongs to them is that, il the promoter 
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iicquired the said property with the origmai intention of nltimately 
forming a company and of selling the property to it at a profit^ the 
promoter would not^be held accountable for the pro'fiit he makes on 
ihe re-sale, provided the fact is disclosed that the property which 
^lie company is to miquire is the property of the promoter who is 
the vendor {Bentifick v, Fenn, 1887, 12 A,C, 652 ; Lady well 
Minittfi Co,, v, Hrookes, 18S7, 35 Clr. <Jon43r*s case, 1876, 

1 Ch. D, 182), The same would be the case if the property acquired 
prior to the formalion and incorporation of the company was not ao 
tually transferred to the name of the promoter, but was in the form of 
an optional or uncompleted contract according to Got’cr’s case as 
well as the case of Ladywell Mining Co., cited above. In another 
ase, r/s,, Omnium Electric Palaces v. Baines, 1914, 1 Ch. 332 
^vhere there were only negotiations for a lease w hich resulted in a 
lease, the position w’as declared to be the same. The position, 
however, would be different wrhere the promoter enters into con- 
tracts after he began to promote the company, because the benefit 
ol all contrac'ts entered into by him after his position as a promoter 
\\as begun or after he began to act "as a promoter, would belong to 
the comiiany according to Ladywell Mining Company's case cited 
above. If the contracts are entered into after the company is incor- 
porated, naturally the promoter stands in tbe position of an agent 
to the company and cannot make secret profits of which his principal 
js not intonned {Morison v, Thompson, 1874, L.R. 9 Q.B, at 
ju 484). 

I'o sum up, as the promoter stands in a fiduciary^ position, he 
must disclose the fact that he is himself the seller of the property 
which he has acquired. If he does not, the company would be 
entitled to rescind the contract and where the property is acquired 
after he began to work as a promoter, he would be compelled to 
account for the profits made by himself. 

As we have already seen, the promoter has to account for 
secret profits and if these are not disclosed under the circum'- 
stances discussed above, the measure of damage is the actual profit 
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made by the proraater, less any reasonable exi>endilure he may have 
incurred or paid. In other words, the measure is based upon net 
profits made by liim {Lecda & Hanley Theatre of Varieties^ 

2 Ch. Bmi 

Acquisition of a running Business, 

We have thus seen exactly what us the legal position of 
promoters. Promoters may form .a company on the bfisis of 
some concessions, or ac^quhe a runninj? business with a \ iew to 
enlarge its scope, or form an entirely new company to start an 
entirely new business, b^or acquiring an old business a dclLulcd 
enquiry has to be made as to the value of the assets which are to be 
taken over, the liabilities and the past profits for which cKiHitts have 
to be engaged who have to go into these cjiu'-stions m detail and 
report or certify the results of their investigations. Tlie expression 
‘"expert” includes engineer, valuer, accountant and any other i)erson 
whose profession gives authority to a staiemenl made by him 
(S. lOG (5) (6)1. These certificates of exi>erts are of considerable 
value in connection with the statements m tlie prospectus, because 
the promoters and directors are responsible for any misstatement, oi 
wrong statement made in the prospectus on tiieir responsibility, 
whereas if they were lo rely upon the report of experts and it the 
statements made are extracts and quotations from these reports or 
certificates, they are safe and well forlifiech Thus accountants, 
engineers, architects ctr\, will have to be engaged for siiecitic work 
suitable lo their professional aliility. The usual practii'e in siu h 
cases is to enter into agreements under which the vendors of these 
businesses agree to receive in consideration of the sale of the 
property, a certain amount in cash and a certain amount in fully or 
partly paid shares. 

In some cases, the vendors also agree to pay “underwriting 
commission’*, or a part of the the preliminary expenditure. 
The vendors may either join the Board of Directors or may 
not It is frequently necessary, particularly where goodwill of the 
business is also transferred, to see that in their agreement a specific 
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clause is inserted preventing them from carrying on the same type 
of business within a certain radius and for a specific number of 
years. It may be that the business carries with it patented inven- 
tuns, ti'cide marks, secret processes, registered patterns, etc., in 
whicli case they have to be transferred to the company through tins 
aftieenieiit. 


Preliminary Agreements, 

When a company is being formed certain agieements have to 
ho made with a view to purchase property, secure the stuvicCvS of 
niinagtns and other cxi>oits, and to proi ure certain rights or pri\i- 
a 'cs, cLc, In such cases the piomoters naturally do not wish to 
Ip' 111 (he expenses and responsibilities ot toniiing a company unless 
ihrv (nil obtain binding' contracts from the owners of the business 
t’ fnoposc io acciuirc oi tor the concessions or services of wdiich 
want to make sure. The difficulty arises Iroin the fact that a 
I ninpauy which has not come into OMStence cannot enter into binding 
^ oiitiac ts made by any one who acts as its agent or trustee prior to its 
'IK orporaiion. Kven if the contracts aie ratified after incorporation 
1 1 C ratification is not legally binding but t!ie proper course is 
to make a new contract after incorporation m terms of the 
i>kl ‘ ontract, (Natcii Land & Colofnziitton Co., Ltd, v. Paulin, 
A.C. iJOJ ; Baraset B, Rly, Co, v. Dtsf, Board, A.I.R. 
Cal. J3), It has l)een aKo hold tliat the person signing 
^u( h contracts as “agent” oi ‘"tiustee” wull remain liable 
personally even after such ratiiicaliou. Tiuis m riider to get over 
this (hfiiculty the practice now followed is to provide in the 
' onliai I which is entered into to the effect that in case the company 
after registration enters into a fresh contmet in terms of the old 
contract and thus adapts the original agreement, the liabilities and res- 
ponsibilities connected therewith shall cease, but if the company does 
not thus adopt it within a specified time, the promoters shall have 
the option to rescind the contract. After the company is duly in- 
corporated a new agreement in the same terms is prepared which is 
adopted by the directors and signed on belialf of the company* 
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It may be added that in these cases in the articles of 
association also a clause is inserted under *the heading of 
^^jireliminary contracts**. The clause lays down to the effect 
that the company shall forthwith enter into an agreement with 
Messrs. K. Y. & Z. marked for identification by the signature of 
Mr. A, B., the lawyer of the company with or without such modi* 
fications as the directors may think proper. In cases where the 
vendor himself acts as the promoter of the company, the practice 
usually followed is to prepare a draft agreement for the sale of the 
property before registration ^f the company, and to incorporate a 
power in the memorandum entitling the company to enter into and 
carry into effect an agreement w ith or without such modification as 
the Board of Directors think best as soon as the company comes 
into existence. A similar clause is also entered in the articles as 
we have seen above. 


Promoter Companies. 

Frequently one company promotes another under the Indian 
Companies Act of 1913. There are occasions when a special 
promoting company with limited liability is formed by a syndicate 
wdth the specific object of forming some particular company. Here 
the promoters arrange to hold shares in the promoting company, but 
as soon as tire company they projected to promote is floated, the 
promoting company is wound up and the net proceeds are distributed 
among the shareholders, t\e., the members of the syndicate. This 
course is adopted with the two-foM object of concealing the iden- 
tity of the promoters, and at the same time of protecting themselves 
against personal liability and other dangers. This object is effec- 
tively achieved as far as civil liability is concerned, because share- 
holders of this promoting company are not personally liable for 
contracts made by the promoting company which, as we have 
noticed, is a limited company, but where the promoting company 
commits a breach of duty or fraud, the directors of such company 
are liable personally. On the same footing the directors of this 
promoting company will be liable for not disclosing in the prospectus 
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pfofits ma^de by the promoting company because that course is 
tantamount to a breach of trust or fraud (Emmet Mining Co* v, 
Graniy 1S81, 17 Ch- D* 122 ; Barnes v. Addy^ 9 Ch. D* 244). If, 
ho^^eve^, this syndicate has made illicit profits from the company 
so promoted, such profits could be followed even m the hands of 
members of the promoting company. 

THE PROSPECTUS. 

The prospectus is defined by Sec. 2 (14) as “ any prospectus, 
t otire, circular, advertisement or other invitation offering to the 
public for subscription or purchase, any shares or debentures of a 
tompany^M/ ^hall not include any trade adx>erti*iement xvhich 
•STOIC'S- on the fate of it that a formal prospectus has been 
prepared and filed. The words in italics were added by our 
Cf*rnpanies ( Amendment) Art of 1936 and do not find a place in the 
English Companies Act of 1929 

\ prospectus is generally issued where it is intended to appsal 
to the public for subscription oi share c.apttal. A private com- 
pany cannot issue a prospectus oi file a statement in lieu of 
prospectus, since it cannot invite the public to subscribe for shares; 
hut in the case of a public company, it is laid down that the 
prospectus must be issued m a proper form giving such informa- 
tion as IS laid down by the Act, oi in the absence of such issue, a 
statement in lieu of prospectus duly signed by e\ery person vrho 
IS named therein as director or proposed director of the company, 
or by his agent duly authorised in writing, shall be filed for 
icgistration with the registrar on or before the date of its publica 
tion. No such prospectus shall be issued unless and until such a 
<opy is filedi otherwise, every peison who is knowingly a party to 
S'uch issue will be liable to a fine not exceeding Rs. 50, for every 
day from the date of the issue of the prospectus until the date when 
the copy is filed (Sec. 92). 

ft IS further enacted that if a public company does not issue 
^ prospectus as above stated, it shall not allot its shares or 
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debentures, unless at least a statement in lieu of prospectus as 
above stated is filed (Sec. 93). An allotment in contravention of 
this section is now voidable at the instance of the allotee within the 
period specified in section 102. It will thus be seen that the 
important point in this connection is that there should be a public 
issue, t.e.,an invitation to the public to take up shares of the 
company, and therefore, this rule does not apply to a circular, or 
notice, inviting existing members, or debenture- holders of the 
company, to subscribe either for shares or debentures of the com- 
pany (S. 93(3)). 

A prospectus is not an offer to the public in the sense that 
its acceptance would create a binding contract. It is deemed to be 
merely a notice of the willingness of the company to receive 
applications from the public made according to the terms stated in 
the prospectus. Thus the application for shares made by the 
potential shareholder constitutes the offer which may be accepted 
or rejected by the company. 

It was held 'm Booth v. New Africander Gold Mining Co., 
Ltd.^ 1903, 1 Ch. 225, that an offer to the members of an old 
company, of shares of the new company which was merely a 
re-construction of the old concern, was not an offer to the public. 
In another Scottish case where a promoter sent through his friends 
and customers an offer to purchase shares, it was held that the said 
offer was not made to the public. In Shcrwcll v. Combined 
Incandescent Mantles Syndicate, 1907, 23 T.L.R. 482, where the 
prospectus was printed by a set of promoters and marked “strictly 
private and confidential, not for publication”, it was held that it 
was not issued to the public. In this case it was further laid down 
that in order to constitute an offer to the public the offer should be 
made to any one who chooses to come in and apply for shares. In 
(Pramafha Nath Sanyal v. Kali Kumar Duti^ 52 Cal, 440), it 
was held that an advertisemeiit offering the public shares in a com- 
pany is a “prospectus” under Sec. 2 (U) of the Indian Companies 
Act ai?i4<’^tssjon to file a copy thereof with the registrar of com- 
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panics before publication is an ofFence under Sec. 92* (5) of Act> 
though such prospectus refers to a prospectus a copy of which has 
already been filed. 

Its Contents* 

The next point to be considered is the one with regard to the 
contents of the prospectus. Great care and ingenuity have to 
l)e exercised here in preparing the draft* because not only has 
the prospectus to be drafted in a manner which should appeal to 
the public, but various special requirements of the Company Law 
ait* to l>o particulary observed in this connection, fading which the 
piotnoters, directors, and all other officers, taking part directly or 
indirectly in the promotion, may incur liability, on the ground that 
statements made in the prosj^ectus were either incorrect or mis- 
leading, or that certain points requireil by the Company Law to be 
included were omitted. The new Indian Companies (Amendment) 
Ac t of 1936, in relation to prospectuses issued by Indian companies in 
India further lays down that if a prosj ectus is issued which does 
ttof cofuply with the prox^isiofis of Sec, 93, every person who is 
hnoivttigly responsible for the issue of such prospectus shall be 
liable to a fine not exceeding Rs^ 50 for every day from the day 
of the issue of the prospectus until a copy complying with the 
rcquirefptenis of Sec, 93 is filed ; of course if the noncompli ance 
or contravention in respect of matters which in the opinion 
of the Court were immaterial, or was otherwise such as ought in 
the opinion of the Court having regard to all circumstances of 
the case reasonably to be excused, the directors or persons res- 
ponsthle for the issue of such prospectus may not incur any 
liability by reason of such non-compliance or conirax^entiofu 
(S, 97), 

Sftc. 93. (1) ‘Every proepeettM iiiftned by or on behalf of a oottipany, or by or 
oil liohaU of any person wbo is or has been engaged or interested In the formation 
the company, shall stai^-^ 

(«) the conients of the tnemorandtim. with the names, descriptions and 
eddresses o! signittories and the num^r of shaies subscribed for by 
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theia xespectiTely; and feho number of tcmuders or mann^meiit or 
defemd shares (if sny) and tfie nature and extent of the interest of the 
holders m the property and profits of the company (aad the Mmher </ 
mkemMe prefrrmte ukatei ixtfmded ta be tMnind mlh the date or, uihere m 
date w JijBed, tbe jofriod of mrtiee rr^airfd aad the propoeed method oj 
r^temptierC^; end 

(/^) the number of shares (if any) fixed by the articles as the qaalification of 
a direetor, and any proriason in the articles as to the remnneration of 
the directors ; end 

the names, descriptions and addresses of the direcbors or proposed 
directors and of the managers or proposed manngers (aiid nmaa^ia^ 
affcotJt or projMfoed maaaffiag (i/ any) (attd a tty jtrwMum ia the 

artittee or in. any eaatraet at the ajp^xfiHtfnent of wawtyen or fMtaoguf/f 
ay eats attd the remuHtratum payable to them), and 

(df) the minimum sabscription on which the directors may proceed to 
allotment, and the amount payable on application and allotment on 
each share ] and in tho case of a second or snhseqnont ofier of shares 
the amount offered for subscription on each previous allotment made 
within the two preoeoding years, and the amount actually allotted, and 
the amount (if any) paid on the shiunw so allotted ; and 

(r) the number and amount of shares and debentures which within the two 
preceding years have been isBUod, or agreed to be iHhUod, as fully or 
partly paid up otherwise than in cash, and in the latter case the extent 
to which they are so paid up, and in either case the consicleraiion for 
which those shares or dobontures liave been issued or agreed to be 
issued ; and 

{ee) («V/rjr any itme of tharet ttr tfrbett/Hrrt if nitfi/nrri/feH, the name* of the 
nnderwritert, and the oppinion of the direetors that the reiuHtreet yf the 
wuIerwritiTf are tnjfieieni, to ti*ecJtarye the naderwritiny ob/iyatwtat) ; a tut 

(/) the oanres and addresses of the vendors of any property purchased or 
acquired by the company, or proposed so to bo purchased or acquired, 
which is to bo paid for wholly or partly out of the proceeds of the iesoe 
offered for subscription by tlie prospectus, ot the purchase or acquisi- 
tion of which has not boon completed at the date of ianue of the 
profipeotss, and the amount payable in cash, shares are debentures to 
the vendor, and where there is more than one separate vendor or the 
company is a sub-purcliaser, the amount so payable to each vendor ; 
provided that where the vendors or any of them ate a firm, the mem- 
hers of the firm shall not be treated as separate vendors ; and 
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anjf proiperty rrferred to In f^me (/) kan vnithin the two year^ 
ftte iMme of the peo^peetwt Been teanJiferred luUe, the amount 
pait! bff fite purchani't M meh sueh tran^/vr »o for /lyr tlw i9 

ovaiJ4iblf ntuh where anu property i4 a htfeine^x^ the pr<^$ acerutiffj 
fih>fn ^nch tm 4 \ne 4 s dnriny earh of three yearn immediately jrreeediny the 
tnme of the pro4iie**tt*n or diitiny eaeh year of the erinteaer of tlte kMioentt if 
Ue^t titan the*r tffnfft m fat an the information i« avaiUihle. A bahttu'e 
nheef of the hminenn eo/H*erm*d madt’ njf to a ihrtr ft»>f nwre than ninety 
tiayji Ijefote the date of the Unac of the proAjteclM nhnU appended to the 
p)H3npt‘et uit) ; and 

(7) tiifi amounl (if an\) priid or pii3’al»le ftfi purohasG money in caf> 1 i, sliarea 
or del Vint a vt*^, for any bucIi property as aforohaid, Bpecifiymg the 
ainomit (if any) pnyaldo for gf>od-wUl ; and 

IIk* amount (if an\) paid within iho two preredui;? years or payable, as 
oominiKBion for subscribing or agnv^ing to sabecrilie, or procuring or 
iigwoing to prcKTure snljflcripUon, for any aharee in, or deliontures of, the 
foinpaiiy, {or a^ diArmrut in reejn^f of share* isewtly jdunriny separately the 
atnonnt. tf any, so patd to the irntnayiny ayents ) : Provided that it shall 
not be nocoh ary to atate tUo commiiiAion payable to stib-undarwriterfe ; 
and 

^1) the nmonrit or ofit-imutjd amonnt of pi*eUmmarv expenies; and 

'lu tlir amount paid witbin the two precedmj^ ^oars or intended to Ix) paid 
U* any promoter^ and the consideration for an> sncb payment ; and 

t/i Iho dales of, and parlies to> os'ery materml contract (ineladiny runtrf&rte 
rflatinyln the aeijm^fition of ^myn^ty to wliieh elaiok* (f) apjAies), and a 
roHonable time and place at which any material contract or a copy 
thereof, may lie iuspcKited : pTOvided that thib requirement shall not 
apply to a contract entered into in U\o ordinary ooutbe of the bnsiness 
Oil tried on or intended to 1>0 carried on by tlie companj^, or to an^" con^ 
tmet {eeoi^jtt a tonfforf appmntiny or fi^'ifty the nenmftemtion of a mann^ 
yniy diredtor tar manayiny Ofpid) entered into more Uirnn two years liefore 
tlie daW of issue of the proi^^ieotua ; and 

the names and addtoHsoB of tbo auditors (if anj*) of the company ; and 

in) tall parlicalar& oE the nature and extent of the interest (if any) of every 
director m the promefcion o£» or in thsi property proposed to Iw acquired 
by^ the company, or, where the Intorest of such a director consists in 
being a partner in a firm, the nature and extent of the interest of the 
firm, with a siatenient of aU sums paid or agreed to be paid to him or 
to the firm in cash or shares or otherwise by any person elihor to induce 
ttim to heoetna, or to qualify him ns a director, or otherurise Cor servioes 
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lendored b> bini oi bv Ibo him mi tjniiLLiitm Ui Ibd piomotioii or 
forinatjon of the tompain , and 

(<i) \vh 1 C i’k c>iipni\ bwkii^ of moio thin oxio clip* lh( of 

\otin li nioetin^s of ihocompiiiv t mfcin I bv ^^neJ nrrhU m i */utf )f 
iutjitttil UHi! dm/Uiuls offat} til lA ihe c ) i of h mi h xi p< i Iim l^ mid 

(/;) nhtn ih tut a ant of tin tompitntf ntjum ainf U\t futanu HjMOt fin unmhtx 
of thi iomjktnff in H sjHi t of t] t rnfltt to aftt ju! 7^ tf 0* utt n' mttfttf 
of f/tf roHtjuan/ 01 of tin n fht to tnimfri s to t , 01 Hjnm fin iltft fon o 
thi itonjHimf to rtyktf of fhtti poutf't 0/ tntoftftf tot, fh urO/n ou^ 
t 1 1 < /it tti iho w )t }i<t tUT (OHJt) 

{ (/ I) fl loTt fftt ptosjUitu\ i\ isitHtI a i</tJijkn//i / /o Ii hiii hn a m/ttj/oti t t 

I pn n toihi tMOt fht/tof tin proyotitu /.hull i oh* fin t*tjfo /x tt 

itnthfiOHii th otalfti^/ifti/ttltotn tth\iitt h{ 1 ) n okIn 

b) a up of hi th nothloi of th* nojHtity ntfo / yi t fo tin /// / // 0/ fkt 

iO/ikp/inif tmlinhnif tl'i ohjodio* tf * mpoot x tt tiotf mi hit tt\ tin to^tt/of 
t too t^atmlihlt tttttnli of tin *ht t ml tooi nu}onhaftl tj //» ( tittnf 

th* t ft/ of tin p np/o* i A aoil n tth t/y/*it ti th • tut of fh* /ht/t^ nth *1 
n nj paid bif th /oat pi a tf o/t /a* ’i *htA 7 dtan < to flu / oitpautf fot m It of 
flit A/nd f I i*i tf or* amo f pa it t! uhtt \ tf i 'an h /htA'iot 'th/tr \ at ft h 
s/u Ii dm htati Itar/ lot it paid and t n 0/ t ftott I oh tin dtt oh itOi hm 
fttii fttfd nntf jH/ft it la I of t It* / <ix m ti h f no a tdt nds hv tt Inn jtnd 

on ffttn it M.X of dtati * ft t anif of tho * tp m < and tf o/t am outs h/m ht n 

titad^ lyt fot any patf tf a ft* n td of fhtu *tai t not of m a daft ihtn 
mold It \ htfoi tht i*\n 4 li th jitp* tt/\ t t/tJaini/t / a daft no u < tf 
that ftitl 

b/) if th pi/i/uU to at y jart of Ih jtnrnd ( th Klmr x tr hhn 

lures art / *\ to hi iijiftlnd dtitufy 01 tndnttfhf m fh pnnh/iHr of ann 
ha-tti/oM a T/potf mad* htf an <U{ ont/fant * i an nttd tnfs h tfdtioj tht t/tft 
foot/ tihtnd to tit \i 1 li ft ho dinll h* nan id ui th/ pfOAjHdas ttfutn tht 
profits of th* I ti tin a tn t'i pit of ttuh * f th* fhm hnannal tpatis fmnudta 
tiht imrtdtn/j tJa ts^-a* of the pt/t 

I'mikdid that ff, tu fh (Ha* of a lOfujany o 1 oh ht Inm tantturf on hi Ju 
liAt than fhitt ip/m, thf OfronnfA of tin i/tnyiaoy hut Inn n ad* np only in imjaf oj 
tv\f nr atttf Ahoter y;/ ntd, flm 'tnhAnton hal hate t (fnt as tf 1* f* n m* ** fa too ytat* 
fit Aiofi dunft r fniOHl 1(1 tf nah^fu/tfd f* t n fni nm* to fhtn tpai'*,) 

((///) Th Afaftwenf nfumi fo in tian^ if) of Kidt-^tio n [ 1 ) and thr upoit 
1 fund to in fab mi tom (I A) udh to th pnipU of a /mpany 01 h/^men 

^haU ttloia tUtnlyth iiadtny nAidte and all i lump a and tiyieionf tmuhntal llurtto 
nuiitm 01 ynofitn hunny ho tdatWH to fh /niditojfm th pinml wy/v</ and 
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aJl/io item* 0fprtt^ or itmme </ a> mt^^retsurri^ nutH/re hut ineiuMa/^ amounts 
(f Itpivjmf^ted /mnjfroftH fo »m^k pifirjHues a* payment of tumt ion or retercr*,) 

( (iO anff ptwt of the sunM/ar the matter* *et in {S) of See, 

liH i* to 1 m* prorUled out of mwrer* of tier than ekare capital particfdart if the anmvvt 
to he so provided and the mu,roe$ thereof) 

(2) Whore any i^ueb prenpectuH ag in mentioneil in fchiB Bection is publisbcd 
u newHpaptT ivdvertisement, it aiiall not be nocoisRary in the advertisement to 
Kp'cif\ the content of Die memorandum, or the signatories thereto, and the 
nniuljL'r of Khurea subscribed for by them. 

(.1) Tliis section phall not apply to a circular or notice inviting existing mem- 
1)1 rs or dolienture holders of a company to subscribe cither for shares or for debeu- 
luros of coini)any, whether with or without tlie right to reil ounce in favour of 
(ither personfl. 

(“I) The requirements of this section as to the memorandum and the quali- 
iiL^ilion, renmneration and inUirest of directoi's, the names, description and 
uidu'ss€*.s of directors or proposed directors, and of managers or proposed managers 
jiid till- aiuouTit or estimated amount of preliminary expenses, shall not apply in 
tlic last) of a prospccius issued more than one year after the date at which the 
I (iinpaiiY in entitled to commence business. 

(Proiulid that ihe and re^iuirements , ejt'cept the requirenwnt a* to the anumnt or 
^funoted {ntionot of jmhmutary ejrjMuieeSt shall apply to a prospivtv* fled m pursua/ioe 
oi ,Ste. 164). 

(.*)) Nothing in this section shall limit or diminish any liability which any 
]•( i‘>on mti> incur under the general law of this Act apart fimn this station. 


Directors* Qualification. 

There is no compulsion in the Company Acts that directors 
should hold a certain number of shares as qualification shares ; but 
if a clause is inserted in the Articles of the company providing 
for such a qualihcation, then, such qualification must be stated in 
the prospectus. The usual practice is to provide for such a share 
qualification, so that public confidence may be inspired by the fact 
that directors are to be personally interested in the fortunes of the 
company. If no such clause is in the Articles, the provisions of 
Table A viz ; that every director must hold at least oite share in 
the company, apply unless such provisions are expressly excluded 
by the company. 
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Directors and Managing Agents* 

With reference to the directors, managing agents and managers 
the Indian Sec. 92(l)(c) besides requiring the names of the directors 
and of proposed directors and of managers or of proposed managers 
as in case of English Law also requires of managing agent or 
proposed managing agents if any to be disclosed. It also requires 
that the if any in the articles or in the contract as to 

to the appointment of managers and managing agents and the 
remuneration payable to them should also be disclosed in the 
prospectus. This has been added by the Amending Act of 193r>. 
This new addition was necessitated because the A mending Act now 
defines managing agents, as we shall see later, and special provisions 
are now inserted in our Indian Act with regard to managing agents 
and their rights and responsibilities which were not to be found in 
the old Act, The managing agents are a peculiar product ot Indian 
practice for which no provision up to now was made in our Act and 
hence this addition was decidedly an improvement. 


Minimum Subscription, 

Under the oU Act it was necessary only to mention a sum in 
the prospectus as “minimum subscription" and as soon as this was 
applied for, the directors could proceetl with allotment. The actual 
figure was left to the option of the promoters and directors. It was 
hoped that the promoters would be tempted to put in a fairly sub- 
stantial amount with a view to inspire confidence and that if they 
put in an absurdly small amount, on which they purported to proceed 
to allotment, the public would hesitate to apply. However, in 
practice it was discovered that in good times, and in many cases in 
normal times also, this safeguard was inoperative and insufficient. 
The reckless attempt to promote all sorts of companies and to float 
them with insufficient capital continued and simple-minded people 
were, in one form or another, enticed into purchasing shares even in 
the case of companies openly floated with insufficient finance. 
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The Greeno CaaoimUaion of 1923-26 in its R^part on 
Company Law Amendment of England lays down that ‘^the existing 
law as to minimum subscription has become in practice useless 
owing to the low minimum wl^ich is usually hxed in articles of 
association. We consider that an alteration in the law should be 
made so as to bring it as nearly as possible within the original in- 
tention of the legislature”. Thus now our Amended Companies 
Act m Sec. 101 (1), (2) and (2a) lays down that : — 

(1) No allotment shall be made of any share capital of a 
Ciunpany offered to the Public for subscription unless the amount 
stated in the prospectus as the minimum amount which in the 
opinion of the djrectors must be raised by the issue of share 
tapiial in order to provide the sums or, if any part thereof is to 
be defrayed in any other manner, the balance of the sum required 
to he provided in resjbect of the matters specified in sub-section 
(2) has been subscribed, and the sum of at least five per cent 
thereof has been paid to or received in cash by the company. 

(i) the matters for which provision for the raising of a 
in ini mum amount of share capital must be 'made by the directors 
are the following, namely : — 

(r/) the purchase price of any property purchased or to be 
purchased which is to be defrayed in whole or in 
part out of the proceeds of the issue, 

(h) any preliminary expenses payqble by the company 
and any commission so payable to any person in 
consideration of his agreeing to subscribe for or of 
his procuring or agreeing to procure subscription for 
any shares in the company, 

(c) the repayment of any moneys borrowed by the com- 
pany in respect of any of the foregoing matters, and 

id) working capital. 

{2 A) The amount referred to in sub section(1)as the amount 
dated in the prospectus shall be reckoned exclusix*ely of any 
amount payable otherwise than in cash and is in this Act refer- 
red to as the minimum subscription. 

The eame Sec. 101 (2C) ftirfcher l*ys down that : — 

In the event of any contravention bf the provision of 

sub-section (2B) every promoter, director or other person 
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knowingly responsible for such coni rave Mt ion shall be liable 

to a fine not exceeding five hundred rupees. 

The object sought to be achieved by these provisions of 
Sec. 101 is to prevent the formation of what are called ^'itiuslurooili 
Gomiianies" with insufficient finance. 

The fully or partly paid Shares* 

The Act makes it compulsory to state tlie nunilier of shares, or 
debentures! which are proposed to be issued by the company as 
or partly paid up, and it is required furtlier, tliat the consideration 
for such issue should also be stated in the prospectus* It is also 
provided by Sec. 104 (ft) that in cases where fully or partly paid 
shares are allotted, the company shall produce for the examination 
and inspection of the registrar, a contract in writing, showing the 
title of the allottee to the allotment together with an}" contract ot 
sale, or service, or any other consideration, for which the said shares 
were allotted. This contract has to be duly stamped. In case of 
default, every officer of the company who is knowingly a party to 
the same shall be liable to a fine not exceeding Rs. SOt), for every 
day during which the default continues. This rule has been based 
upon the other rule of law which lays down that shares connot he 
issued at a discount except under the conditions and stiinilations 
laid down in the Companies Act of 1929 (m England) and the 
Amending Act of 1936 (in India). 

The Vendors and Ihe Purchase money, 

A vendor is defined by Sec. 94 of the Act as one — 

^who baB entered into any contract, al>M>)ate or conditional, for the Bale of 
pnrobaBe, or of any option of purchiHie, of an} proprety to he acquired the 
eompany, in any case where— 

(a) ihe pnrohase money is not falb paid at the date of Ime of the 
prospectus ; or 

(i() ibe pnrebase money is to be paid or satisfied wholly or In part out of 
the proceeds of the issue offered foi* subsoription by tlie prospectus ; or 

(0) the contract depends for its validity or fulfihneizt otr the resolls of 

that 
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Where the property to be acquired by the company is to be 
taken on lease, the expression vendor will also include lessor and 
the expression purchase money shall include the consideration for 
the lease and the expression sub^purchaser will include sub-lessee. 
(S. 95). 

With regard to vendors who sell to the company property 
which has been originally purchased in their own name, thesection^ 
now requires that complete disclosure should be made of their 
names and addresses and also of sub- vendors together with a state- 
ment as to the amount which each one of them has to receive in 
rasji or debentures. It is further laid down that where the vendors 
ni any of them are a firm the members of the firm shall not be 
li rated as separate vendors. That was the position in the old 
Indian Law and is still the position m the present English Law. 
The Amending Act of 7936 hom^ever has now further provided 
that in case of prospectuses issued by our Indian companies 
Kehere any property sold by the veftdors and acquired by the 
company has within two years preceding the issue of the pros- 
pectus been transfer red by s«/e, the amount paid by the purchaser 
on each such transfer so far as the information is available 
should be disclosed. It is further laid do%vnth/rt where any such 
property is business, the profits accruing from such business 
during each of the three years immediately preceding the issue 
r o/ the prospectus or during each year of the existence of the 
bust ness if less than three years so far as the information is 
available should be disclosed. In addition to that the balance 
sheet of the business concerned made up to a date not more than 
90 days just before the date of the issue of the prospectus must 
he appended to the prospectus. 

Underwriting Agreement and Commiteion. 

A person or persons, or a syndicate, may enter into an agree* 
ment called an underwriting agreement, by which they undertake 
in cenaideration ef a certain cemmieeioa being paid to them 
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on the capital offered for public subscription, to take up and pay 
for eueh of the shares as are not taken up by the public* 
The object of these agreements is (a) to ensure the financial 
safety of the floatation of the company, i.s., to make sure that 
the company will have sufficient working capital in order to 
carry on the business of the company, and to let the persons who 
subscribe for shares know that at least the amount underwritten 
will be forthcoming. 

With regard to underwriting agreements, the leading case is 
Re* Li^nsed Victualler s Mutual Trading Association, 1889, 42 
Ch. D, 1. Here in the opinion of Cotton, L. J* an underwriting 
agreement is ’'an agreement entered into before the shares are 
brought before the public, that m the event of the public not taking 
up the whole or the number mentioned in the agreement, the under* 
writer will, for an agreed commission, take the allotment for such 
part of the shares as 'the public has not applied for.’* In the same 
case Lifidley, L. J. also expressed himself thus — ‘‘Underwriting 
in this connection in business means agreeing to take so many 
shares more or less in number as are specified for them. Tiicre is 
no doubt now that this is the meaning of underwntingr*’ 

This old aspect of law has tiow' been altered by subsequent enact* 
ment, viz*. Sec, 105 of the Indian Act which now permits under* 
writing commission being paid to all w^ho “subscribe or agree to 
subscribe for shares" and that too “whether absolutely or conditon* 
ally". An “absolute" agreement is w'ilh an original allottee, a 
“conditional” one with an imderwriter. The following condition 
must, however, be fulfilled — 

(1) the payment must be authoriaed by the Articles, 

(2) it should not exceed the amount or rate authorised by 
the Articles, 

(3) the amount or rate should be disclosed in the prospectus 
or statement in lieu or prospectus, and 

(4) the payment must be strictly by way of commission and 
not merely a device to issue shams at a discount, 
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The English Act contains similar provisions {viz. Sec. 
m, 90 and 26), 

Our new Indian (Amendment) Act lays down that where any 

of shares or debentures is underwritten the names of the 
underwriters and the opinion of the directors that the resources 
oj the ttndcrwriicrs are sufficient to discharge the underwriting 
obligations must also be stated in the prospectus (S. 93 (/) (ee) ). 
This was made necessary because some of the promotors underwrote 
shares w ith men of straw and it w^as thought that the investors 
ought to know exactly who the underwriters were so that they could 
iiiake investigation as to their financial stability before they applied 
for shares. It may be further added that besides shares^ debentures 
tan now he underwritten on the same footing as the underwriU 
nig of shares. (S- 128). We have seen that the underwriting 
commission must be disclosed in the prospectus in case of 
underwriting of both shares and debentures but where a prospectus 
IS not issued it is not necessary to disclose underwriting commission 
on debentures to be paid, in the statement in lieu of prospectus. 

I he underwriting commission is also required to be disclosed in the 
annual summary (S. 32 (2) (/) ). 

Sometimes the underwriter enters into subsidiary contracts 
with other persons to relieve him of some or all of his liabilities for 

a commission. This sub^undarwriling commission need not 
be disclosed in the prospectus. 

Brokerage is commission paid to a broker for placing shares 
ne., for finding other persons who will take them. A reasonable 
brokerage has always been allowed but placing is not equivalent 
to underwriting as a person failing to place shares is not bound 
to take them himself. 

Shares at a Discount. 

The Indian Companies Amendment Act of 1956, Sec, 105A in- 
troduces an innovation as far as the Indian Companies Act is 
concerned, inasmuch as that section adopts Sec. 47 of the English 
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Companies Act of 1929 permitting companies to issue shares at a 
discount. This innovation was recommended in England by the 
Greene Committee report of 1925-26 on the ground that there was 
an overwhelming body of commercial opinion in favour of giving 
companies this power and the Committee itself thought that in 
many cases such a power would be extremely useful 

According to Mr, L- Cuthbert Cropper, F.C.A., Chartered 
Accountant, in his book on Higher Book keeping and Accounts 
(5th edition), page 352, “the powers thus given by the Act may be 
useful where a company requires further capital at a tune when its^ 
shares are quoted below par, since the existing members or new 
subscribers naturally would not he wnlhng to pay for new shares 
under such circumstances, but might be willing to subscribe at the 
market price, or at a price slightly below market price.” 

Though of course according to old decisions the issue of shares 
at a discount in England also was declared to be illegal, m actual 
practice this issue of shares at a discount in some measure was 
indirectly done under the old Act in the guise of paying under- 
writing commission to those who agreed to subscribe for the 
shares. It is now lawful for a company to issue shares at a dis- 
count provided : — 

(1) the shares are of a class already issued, 

(2) the issue at a discount is authorised by a resolution passed 
in a general meeting of the company, 

(3) it is sanctioned by the Court, 

(4) the resolution specifies the maximum rate of discount 
(not exceeding ten per cent in any case) at w^hich the 
shares are to be issued, 

(5) not less than one year, at the date of issue, has elapsed 
since the date on which the company was entitled to com- 
mence business, and 

(6) the shares to be issued at a discount are issued within six 
months (one month in English Law) after the date on 
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wliich the issue is sanctioned by the Court or within such 
extended time as the Court may allow. 

A further condition imposed is that every prospectus relating 
to the issue of shares aud every balance sheet issued by the com- 
pany subsequently through the issue of the shares, must contain 
particulars of the discount allowed on the issue of the shares or of 
so much of the discount as has not been written off on the date of 
the issue of the document in question. The penalty imposed in 
default m connection with the complying with Sec. lOSA (u‘)> 

AMtli regard to the prospectus as stated above, is a fine not exceeding 
Ks. 50. (Sec. 105 A {Hi).) It should be noted that forfeited 
shares may be re-issued at a discount. 

Preliminary Expenses. 

The next point which the Act requires the prospectus to narrate 
the estimate of the preliminary exj^enses. This item includes 
expenditure incurred in connection with the promotion and 
floatation of the company. It includes costs of preparing^ prin- 
ting and advertising the prospectus, the memorandum of association, 
the articles of association, shares and debenture certificates, letters 
of application and allotment, stamp duties, debenture trust deeds, 
the costs of of original books, the company’s seal, and the fees of 
valuers and other experts engaged in connection with the promotion. 

Dates and parlies to every material contract. 

Here, what is wanted is that every contract which is likely to 
influence the Judgment of any person intending to apply for 
shares, ought to be stated. {Sullivan v. Metcalfe^ 1880, 5 C.P.D. 
455). This would include oral contracts also. The only contracts 
that need not be stated in the prospectus are those entered into m 
the ordinary course of business, or those entered into two years 
previous to the date of the prospectus. It is further required that a 
reasonable time and place at which these contracts can be inspected 
by any applicant should also be stated. 
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Names and addresses ef aiiditers. 

The names and addresses of auditors are also required to be 
stated in the prospectus. Under Sec. 144 of our Companies Act, 
the auditors must posses the requisite qualifications. This does 
not of course apply to private companies. The qualification 
necessary is a certificate from the Central Government entitling him 
to act as an auditor of public companies, unless he belongs to some 
institution or association of accountants whose members have, by a 
notification in the Official Gazette, been declared exempt from this 
requirement. 


Directors’ interests. 

The section requires full particulars, as to the interests of every 
director in the promotion and of the property acquired by the com- 
pany t9 be stated in the prospectus. This section will cover not only 
personal interests of the directors individually, but in case any 
director happens to be one of the partners of the firm, which firm 
has some interest in such promotion or property, the same has to 
be disclosed. 

Shares of more than one class & restriction on voting rights. 

Where a company has more than one class of shares the pros- 
pectus to has disclose the right of voting at meetings conferred on 
each class, if any, and our Indian Act further requires now that in 
case of Ifuiian companies the rights in respect of capital and 
dividends attached to the different cfassss of shares must also be 
disclosed, The new Indian Act as applying to Indian companies 
only, further states that where the articles of the company impose 
restriction upon members or shareholders in respect of the right 
to attends speak or vote at meetings of the company or the right 
to transfer shares or if any restrictions are imposed on directors 
of the company in respect of their powers of management the 
Hafure and extent of these restrictions must also be disclosed. 
This disclosure is now required because in the case of some companies 
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the articles lay down that a shareholder who is a new shatehdldet 
and has not been on the register for a certain number of months 
shall not have the tight of attending the meeting or of voting at it. 
ann that fact should be disclosed in the prospectus. The other 
object sought to be served is that where the articles practically 
deprive the directors of almost all their rights of management and 
vest them in managing directors, these facts must be disclosed in 
the prospectus by giving exactly the articles bodily or in some other 
clear form. In case also where the directors reserve to themselves 
their right of declining the transfer of shares that fact must also 
he disclosed (S. 93 (l). Clauses (o) and (/>)., 

Prospectus issued by an old Company for new shares. 

Where an old established company carrying on business wants 
to issue a new series of shares and publishes a prospectus, it is 
required to set out in the prospectus in addition to all other 
matters the following : (1) a report by its auditors with respect to 
the profits of the company including its subsidiary companies if any 
so far as the information is available in each of the three financial 
years immediately preceding the issue of the prospectus. It should 
also state as to what rates of dividends if any were paid by the 
company on each class of shares within those three years and dis* 
close the source from which such dividend was paid. In case no 
dividend has been paid it should also be disclosed as to the cases in 
which such dividend was not paid. In case no accounts have been 
made up for any part of a period of three years ending on a date 
three months prior to the issue of the prosoectus, a statement as to 
that should be made ; (2) In case the proceeds or any part of the 
issue of shares or debentures advertised in the prospectus are to be 
applied directly or indirectly in the purchase of any business the 
prospectus must set out a report made by an Accountant or Accoun- 
tants duly qualified who should bA named in the prospectus, upon 
the profits of the business in respect of each of the three financial 
years immediately preceding the issue of the prospectus. Of course 
in case the company hAs been carryitig on business for less than 
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three years^ the statement should relate to the lesser period The 
statement required must show clearly the trading reeults and all 
charges and expenses incidental thereto. All income and profits 
here having no relation to the trading for the period covered as also 
items of profit or income of non-reciirnng nature must be excluded. 
(S. ^3(1 A), (IB) and (1C.) 

* 

Offer for sale to be deemed a prospectus. 

In England a practice had grown up with a view to avoid the 
strict requirements of the law with regard to the disclosures in the 
prospectus, with the result that the public was deprived of the 
protection which the legislature intended to grant it. This was 
commonly known as ‘^offer for sale". Under this a syndicate or 
a number of persons took up a block of shares of a company and 
then offered them to the public for subscription. Under the law, 
this offer for sale to the public by these persons did not come under 
Sec. 93 of the Act and thus before 1929 the legal require- 
ments regarding disclosures in the prospectus could be evaded by 
the company, instead of issuing the prospectus itself and obtaining 
subscriptions from the public, by allotting the whole issue to a 
syndicate or company called and *Tssuing House", which syndi- 
cate then offers the shares for sale to the public by means of a 
prospectus. It 15 now laid down following the corresponding 
section of the English Act that where a company allots or agrees 
to allot any shares or debentures with a view to all or any of 
the shares or debentures being offeredfor sale to the public, any 
document by which the offer for sale to the public is made shall 
for all purposes be deemed to be a prospectus issued by the com- 
pany and all enactments and rules of law as to the contents of 
the prospectus and to liability in respect of statements and 
omissions from prospectus shall apply and have effect accordindly 
as if the shares or debentures had been offered to the public for 
mthscription, I ^persons accepting the offer in respect of these 
shares and debentures become subscribers of such shares or 
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debentures, the parties who issued such a prospectus •u^ould be 
liable in respect of misstcstemenis contained in such a document* 
(S. 98A). 


Miirai^resentaUons in the prospectus* 

The law with regard to this point is to be found under Sec. lOO 
of the Act. According to this section* every person who is a 
director^ or who has consented to be named as a director* and 
every person who has authorised the issue of the prospectus* will be 
bound to compensate all persons who, relying on the statements 
in the prospectus which were untrue, and misleading* apply for 
shares and suffer loss. The statement complained of should be 
material* and should be of fact* and not of law* unless it is of law 
which does not apply to British India ; and further, the applicant 
for shares has to show that he relied upon the statement when he 
made hts application. In case it happens that though no one parti* 
rular statement can be challenged as false or misleading* if the 
contents of the prospectus are of such a nature* that if a number of 
statements were to be taken together, they would create a false 
impression, the prospectus would be nonetheless considered mis- 
leading. Of course, the party aggrieved must come for his remedy 
within a resonable time of his coming to know of.’the statement. 
(Aarons Reefs Ltd* v. TuJii’s, 1896, A.C. 273). It should be noted 
that mere **pttffing" i.e., exaggerated statements of opinion are 
“insufficient” to upset the contract* unless so gross as, on the whole* 
to amount to misrepresentation {Greenwood v. Leather Shod 
Wheel Co*, (1900) 1 Ch. 421). The points which the aggrieved 
person is required to establish are : — 

(1) That the misstatement complained of was made by the 

company* or on its behalf ; 

(2) That the said misstatement was material ; 

(3) That the applicant came for his remedy within a 

Maaonablo time and before winding up commencedf 
and 
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(4) That he relied upon the statement while taking Up 

shares ; 

(5) That it was misstatement of fact and not of law. 

It mustr however, be noted that if an incorrect statement is 
made in the prospectus, and the directors honestly believed it to be 
true, but which afterwards turned out to be untrue, they shall not be 
responsible for damages in -a case for deceit. (Derry v. Peek^ 1889, 
14 App- Cas, 337). On the question as to whether the original al- 
lottees alone can sue the directors on the ground of misrepresenta- 
tion, or fraud in the prospectus, there are conflicting decisions, e.g., 
the one in Peek v, Gurney^ 1874, L.R. 6 H.L. 377, that persons 
who buy shares on the market^ as distinct from those who apply 
originally, cannot sue relying on the prospectus, because the 
' ‘office of the prespectus is exhausted” as soon as the shares are 
allotted. It may be added that a subscriber to a memorandum 
of association cannot escape liability of pleading misrepresentation 
with respect to the shares he has agreed to take up by his subscrip- 
tion for the simple reason that the company before its existence 
could not have agents to misrepresent. (Metal Constituents Ltd.^ 
1902, 1 Ch. 707). See, also, the Indian Case, Banaidhar v. Tata 
Power Co., 27 Bom. L.R. p. 330, where it w^as also laid down that 
in expression “directors, their agents and friends” the word “friends’* 
included both business and social friends and was not restricted to 
those only personally influenced by directors. 

Again, as per Romer J., in Lynde v. A^nlo-lndian Hemp 
Spinning Co., 1896, 1 Ch. 178, “to make a company liable for mis- 
itipresentation inducing the contract to take shares from it, the 
shareholder must bring his case within one or other of the following 
heads; — (1) Where the misrepresentations are made by directors, 
or other general agents of the company entitled to act, and acting 
on its behalf, as for example, by a prospectus issued by the autbo* 
rity or sanction of the directors of a company inviting subscription ; 
^(2) where the misrepresentations am made by a speoial agent of the 
company while acting within the scope of bis, authority, as for 
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6)cample, by an agBtit specially authorised to obtain on behalf of the 
company subscriptions for shares. This head, of course, includes 
the case of a person consltituted agent by a subsequent adoption of 
his acts ; (3) where the company can be held affected before the 
contract is complete, with the knowledge that it is induced by mis- 
representation — as for example, when the directors, on allotting 
shares, know, in fact, that the application for them has been induced 
by misrepresentatton even though made without any authority ; 
(4) where the contract is made on the basis of certain representa- 
toms, wliether the particulars of those representations were known 
to tlie company or not, and it turns out that some these representa- 
tions were material and untrue — -as for example, if the directors of a 
company know when allotting that an application for shares is 
based on the statements contained in the prospectus, even though 
tliat prospectus was issued without the authority or even before the 
company was formed and even if its contents are not known to 
tlie directors.” 

In Bansidhar v. Tata Power Co , 27 Bom. L.R. 330, about 
whicli a reference had already been made, the directors stated in the 
prospectus that a certain number of shares were taken up by ”the 
directors, agents and their friends” and the balance was offered to 
tlie public. B who had applied for shares relying on this statement 
objected on the ground of misrepresentation because the shares ^were 
merely reserved” and the reservees distributed them among their 
friends and thus the statement was alleged to be untrue. The lowhr 
Court held that the word ‘‘friends” included both social and business 
Iriends but that it cannot mean friends of their business friends and 
thus the statement was untrue. The Appeal Court did not agree 
with this and held that the promoters had substantially “reseverd” 
^he number given in the prospectus and that though the reservees 
Were arranging for others to pay and take them up it was substan- 
tially correct to state that they were reserved for the friends of the 
directors and agents. 

OmiasiM of material facts in some cases amounts to misrepre- 
sentation, But the omission should be such as would make the 
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prospectus misleading. (Aaron's Reefs v. Twiss^ 1896, A.C* 
p. 273) It has also been held^'that concealment in a prospectus 
may amount to a fraud if it implies a falsehood ( R, v. Kyilani^ 
(1932) 1 K,B. 442). The damages in this connection will be asses- 
sed on the basis of the difference between the actual value of shares 
on the date of allotment, value which the said shares would 

have fetched if the particulars stated in the prospectus had proved 
to be accurate, and the amount actually paid in. ( Peck v, Derry ^ 
1888, 37 Ch. D. 541). The grounds on which the director, or 
any other officer, who is sued for misrepresentation or fraud, can 
escape liability are given in Sec. 100 w^hich are as follows: — 

(a) With respect to every misleading or untnie statemont not purporting to 

he made on the authority of an export or of a public offLcial docu- 
ment or statement, tViat he bad reasonable ground to lielieve and did 
up to tho fime of allotment of the shares or debentures, as the ca«e 
may be, believe that the statement fairly represented tho facts, or 
was tru<‘ ; 

(b) With respect to every misleading or untrue statement purporting to be a 

statement b) or con tained in wbat purports to bo a copy or extract 
from a report or valuation of an expert, that it fairly represented tho 
statement, or as a correct and fair copy of or extract from the report 
or valuation: lh:ovided that the director, or person named a 
director, promotor or person who anthonsed the issue of the piros- 
pectuB shall be liable hj jiay compensa bon as aforesaid if it is proved 
iliat he had no reasonable ground to l>elieve that the person makmg 
the statement, report or vaiuotion was competent to make it ; and 

(c) with respect to every mif leading or unbue statement purporting to be a 

statenierit made bv an ofiicial person or contaiiied in what purpcH*ts 
to be a copy i of or extract from a public official document, that it 
was a correct and fair representation of the statement or copy of or 
extract from the document : 

or unless it is proved^ 

(i) that having consented to become a director of the company be withdrew 

bis consent before the issue of prospectus, and that it was issued with* 
ont his authority or consent ; or 

(ii) that the prospectus was issued without his knowledge or consent, and 

that on becoming aware of its Issue, he forthwith gate a reasonable 
public notice tnat it wus issued without his knowledge or oonsent ; or 
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(iii) that, alter the iraae of the prospeotoa and before allotment thereunder, 
he, on becoming aware of any mUleading or nntme statement there- 
in, withdrew hie consent thereto, and gave reasonable public notice 
of tho withdrawal, and of the reaBons therefore. 

Statement in lieu of Prospectus, 

With regard to public companies which do not issue the 
prospectus. Sec. 89 makes it compulsory for them to file a '*5tate- 
ment in lieu of prospectus/’ which has to be signed by every person 
who IS named in such a statement as a director, or proposed director 
of the company, or as a duly authorised agent. The allotment of 
of any shares, or debentures, cannot be made without compliance 
with the requirements of this section. This “statement in lieu of 
of prospectus'* practically enumerates all those points which are 
required to be stated in the prospectus issued to the public- A 
sspecimen of this statement is appended to our Companies Act, 2nd 
Schedule, as given in the Appendix of this book, A person who 
has applied for shares on the faith of statements contained in the 
“statement in lieu of prospectus”, has the same right of recission 
as if they were contained in a prospectus {Blair Open Hearth ^ 
1914, 1 Ch. D. 390). 

Commencement of Business. 

Section 103 of our Act lays down that the company shall not 
commence any business or exercise any borrowing power unless 

(a) fihareB beld subject to tho payment of the whole amount thereof in cash 

have been allotted to an amount not less in the whole than the 

minimuiii subscriptioii ; and 

(b) every director of the company has paid to tho company on each of 

the aliares taken or contracted to be taken by him, and for which he 
is Uable to pay in cash, a proportion equal to the proportion payable 
on application and allotment on the shares offered for public subs- 
cription or, in the case of a company which does not issue a pros* 
pectus inviting the public to Bubscribc for its sharm, on the shares 
payable in cash ; and 

(c) there has been died with the Registrar a duly verified daclaratlatt by 

the seoretary or one of the dlreotorg in the prescribed form, that the 
afomoid conditUniB have been complied with : and 
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(cl) in the ca»$ 6t a company ^vbioh does not issue a prospectus ihvltittg ibe 
tbe public to subsofibe for its shares, there has been Hied with the 
Itagistcnr a sUldiiKtit ifl liea of pMipeetits^ 

All these requirements being complied with, the Registrar of 
joint stock companies will gtant a Certfffeate to the effect that the 
company is entitled to commence business. If this rule is broken^ 
i.e.j if the company were to commence business, or exercise borrow* 
wing powers in contravention of the requirement of the Sec. 103y 
every person responsible for such contravention shall be liable to a 
fine not exceeding Rsr 500, for every day during which such contra- 
vention continues. In case any contracts are entered into by the 
company before tbe date on which it is entitled to commence 
business they are declared to be ‘'provisional only'* and shall 
not be binding on the company until such date. There requirements 
do not apply to a private company which can commence business 
immediately on incorporation^ 

Liability of a Member^ 

Tbe principle well defined and universally accepted is that in 
the case of a company or industrial or provident society with limi 
ted liability, if the constituion defines or attempts to make a 
member liable in some event for any larger sum that the amount, if 
any, unpaid no his share, it is ultra vir^s {Dibble v. Wilts & 
Sometset Farmers, 1923, 1 Ch. D. 342). It has also been held 
that there is no difference in principle between a case w'here it is 
sought to make a member liable to pay more than the nominal 
amount of any shares of which be might for the time being be the 
holder and a case where it is sought to compel him to acquire 
additional shares. Manners \\ SK Davids Gold and Mines^ 1904^ 
2 Ch. 59J). 
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PRIVATE COMPANIES, 

Their Origin and Definition. 

Private companies were first introduced m India by our 
Companies Act of 1913, In England, before the passing of the 
Companies Consolidation Act of 190S, the term “private company*' 
indicated those companies which did not offer their shares to the 
public at the time of incorporation. In other words, any company 
whose shares were privately subscribed for, came under that design 
nation. This did not work satisfactorily because shares originally 
issued privately, began to be sold in the market and thus require- 
ments as to tlie prospectus, etc., could be easily avoided by an 
original private issue. Thus, the Consolidation Act of 1908 of 
England divided companies under tw^o distinct headings, viz.y 
“private”, and “public”. The first, namely, a private company, 
w^as strictly restricted to the membership of fifty, as we shall see 
presently, whereas the second, namely a public company had to be 
incorporated with a membership of at least seven, though in this 
case the maximum number was left unlimited. Besides this, publi- 
city is particularly insisted upon in the case of public companies, 
and the promoters are compelled either to issue a prospectus to the 
public, or to the file a statemeut in lieu of prospectus. According 
to the difinition of our Indian Companies Act of 1913 (Sec, 2 (13) ) 
a “private company** means a company which 

(i) hy its articlofi 

(«) restricts tbe right to transfer Ite shares if any and 

{h) limits the number of its members to fifty not includimy pmoju 

are in the employment of the eempany (exclusive of persons who are 
in the employ of the company) to fifty ; and 

(c) prohibits any invitation to the public to subscribe for shares if any 
or debentore of the company ; and 

(U) oonUnnes to observe such restdotionB, limitations and prohibii^ons. 
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Provided that, where two ot more persons hold one or more 
shares in a company jointly, they shall, for the purpose of this 
definition, be considered as a single member* 

Generally, private companies are family affairs, but legally 
they are in the same position towards the public as public 
companies* Even if practically all the shares of the company are 
held by one member, the company is a distinct being or **persoa*' 
{Saloman v. Saloman & Co. Ltd., (1397) A.C. 22). 

It may be further noted that associations not for profit, com« 
panics limited by guarantee, and unlimited companies which have 
no shac^ capital cannot be incorporated as private companies, as 
restrictions required to be imposed in connection With transfer of 
shares cannot be provided for in the articles. 

In the English difinition of a private company in the above 
Clause (Ir) Instead of the italicized words as given there the follow- 
ing words appear **(exclusive of persons who are in the einploy- 
ment of the company)’'. Thus a slight difference may be noticed 
in the wording. 


Exemptions and Privileges# 

It will be seen from the above that there cannot be less than 
two mennibers, nor more than fifty, exclusive of persons wno are in 
the employ of the company, in case of a private company, and that, 
such a company should not make a public offer Of shares. The 

privileges enjoyed by these private companies comprise of the 
following exemptions * 

(1) Tliey need not iUe a Btatement in the lieu of prospeottlra 

(2) Hiey caix eooiinenoe husiness sad exeroiss borrowing powera ss tocm as 

they are Inooirporsted sod zieed not oomyly with the other re^aire^ 
zaenta eoforaed from pablie eompaniee. 

They ore not to forward a ststement in the forts Of hshmca sheet to tlie 
Begietarar. 

gl) No reports are repaired to be fifed by them «s ki the earn ot publle 
eompsides^ 
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(5) Their proAt and loss aoooopt bedanoe sheets need not be audited 

and oextlded by aoditofs tA qualifications as is the ease 

under tbe Indian law with pnbUo companies. In Enrfsh law any 

one irretpeotiiFe of his qualifications can be an auditor in both 
public and private company 

In English law it may be also noted that profit and loss account has not 
to be compulsorily circulated among the members. The new India 
Act has made that compulsory now both in case of private and public 
company, 

(6) The requirements as to “minimum subscription’' do not apply to them. 

(7) They are free from the requirements in regard to appointment of 

directors by the articles, as well as their consent to act as such, and 
to take up and pay for the qualifieation shares, if any, as applying to 
public companies. 

(8) They ere not required by law to file their annual profits and loss account 

and balance feheets with the registrar, but they are required to diet 
rlofe the amount of the paid-up capital and their indebtedness 
secured by mortgages and charges. 

(0) The section relating to statutory meetings and statutory reports doesuot 

apply to private companies. 

A private company in other respects has to comply with 
the requirements of the Companies Act applying to companies in 
general. These may be summarised as : — 

(1) All annual list and summary must be submitted to the Registrar. 

(S. as). 

(2) The Begieier of Members must be maintaiued which should be open for 

inspection to the public. (31 — 36) 

(3) The Register of Directors and ISfortgages and charges must be main- 

tained. (Ss. 87, 109) 

(4) Annual General Meeting must be called. (So. 76). 

(5) Its accounts most be audited though not by un auditor of requisite 

qualification. (8. 144). 

(6) According to the requirement of Sec. 135 It must furnish every member 

with copies of the profit and loss account or the income and expen- 
diture account, balance sheet and the andltors' report cm payment 
of the specified charge. 

To put it briefly a private company with certain exceptions is 
subject to tbfi requiremie&ts of tbe Companies Act, In th« words 
of Lord Macnaugbton in the case of Tr*w>r v, Whitworth, 
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12 App. Cas. 409 *'a family company, whatever that expression 
means, does not limit its trading to the family circle. If it 
takes the benefit of the Act, it is bound by the Act as much as 
any other company. It can have no special privileges or 
immunity.*’ 

On this principle it was laid down in re. Geo. Newman & Co., 
1395, I Ch. D. 674 that the directors cannot pay themselves or 
make presents to themsel\'es out of company’s assets which are 
not authorised by the shareholders or by the intoreasts regulating 
the company. As per Lindly, L, J. “A registered company can- 
not do anything which all its members think expedient, and which 
apart from the law relating to incorporated companies, they might 
not lawfully do. An incorporated company’s assets are its pro- 
perty and not the property of the shareholders for the time being ; 
and if the directors misapply those assets by applying them to 
purposes for which they cannot be lawfully applied by the company 
itself, the company can make them liable for siich misapplication 
as soon as anyone properly sets the company in motion. 

Their Advantages and Utility. 

The private company arrangment makes it possible for advan- 
tages of limited liability being provided for in case of an enter- 
prise where a limited nunil:)er of partners wish to control the 
whole establishment and provide for the complete capital. Here, 
the privacy of the business affairs, as well as the limitation of 
the liability is provided for, and the death or retirement, of a 
member does not, as in case of a partnership, put an end to the 
existence of the company. In short, the advantages of a private 
partnership are mainhuned side by side with the addition of the 
privilege of the limitation of liability. P'rom this, it must not be 
thought that an unlimited liability company cannot be registered as 
a private company. 

Another advantage afforded by a combination of this character 
is where the head of a partnership firm, who is holding the bulk of 
the capital, retires he may convert his partnership firm into a 





105 


private limited comjaianyi retainix!^ a substantial interest in the 
fortunes of the entarprise by holding a large capital in the company, 
and at the same time relieve himeself from the anxiety of being 
liable to his last penny to the creditors of the company in case of a 
subsequent failure. It also enables parties to launch into risky 
enterprises because, they can limit their stakes as well as partici^ 
pate in the working of the concern. In case of a family 
business, the owner may safely retire, or take it easy, by 
converting his firm into a private limited company, leaving his 
sons and trusted old servants to look after it. He knows his 
actul stake in the enerprise and feels secure as to the balance of his 
savings. Thus the old business is run on the same old lines, by 
men of experience and interest, under the fostering care and 
general supervision of its parent. ^ 

Again, a private firm cannot cliam a monopoly with respect 
to its name which is here secured through incorporation as a 
private company. Though the number of members is here limited, 
there is no limit as to the amount of capital. In England, 

in fact, there are thousands of private companies in existence with 
capitals ranging from one hundred pounds to one million. It is 
also open to private companies to raise, loans and borrow money 
through the medium of dobentures, besides borrowing in the 
other forms open to trading companies. According to Sir Francis 
Tdliner, under Sec. 105, it will be possible for a private company 
to pay a commission for subcribing or agreeing to subscribe or for 
procuring subscription of shares as for this purpose there need not 
be a public offer. 

A further advantage is the facility which generally joint stock 
companies enjoy in connection with borrowing. Besides borrowing 
on the same footing as an ordinary firm of a sole owner or a 
partnership, a company can issue debenture-bonds. This form 
of borrowing has many advantages. Here by issuing debentures 
in small values a substantial amount can be raised if the* company 
commands a credit In fact past experiences have proved that 
people and even traders are too ready to give credits to joint stock 
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companies and have frequently landed themselves in trouble by 
losinf on careless investments. The facility afforded by debentures 
to its holders is a great attraction. They can be conveniently sold 
or transferred and when due can be easily enforced in a Court of 
Law. They are generally secured by a mortgage of the company's 
assets and are thus a safe investment particularly when the 
mortgage is a fixed mortgae. Another advantage is that unhke a 
partnership where if a partner lends lyioney to his firm he is post* 
potted until all the other creditors of the firm are paid in full, a 
member of a joint stock company can by purchasing debentures 
become a creditor of the company with an equal right to share in 
the assets of the company in liquidation with creditors of the same 
degree or class. Thus a private firm can secure a larger scope for 
securing additional capital for its business as a private company by 
issuing shares with varying rights as to the sharing of profits, 
voting, etc., or by issuing debentures as we saw above which it 
cannot do as a private firm. In the case of public companies, the 
articles generally restrict the borrowing powers of directors but the 
articles of private companies generally do not, as this check is in 
the majority of cases not necessary on the powers of directors, 
who here are proprietors hqjding almost all the shares. 

There are also cases where a number of firms carrying on 
the same type of business have found it advantageous either to 
eomblne into one private compsuiy holding proportionate 
capital and thus eliminate competition, or to arrive at the same 
result by converting themselves into so many separate private 
companies working in a sort of union or combine, pooling and 
dividing the profits along agreed lines. 

In the case of a partnership though the powers of individual 
partners may be limited by the partnership agreement, an outsider 
who deals with the firm, unless he is told of the limitations (which 
in practice is never done) is entitled to take it for granted that every 
pattu&t has complete powers implied by partnership law and many 
enter into agreement which may put the firm into a loss. His 
brother partners ate liable to make good this loss, though the 
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p^ftner re$p6zi5ible tee the tBigreement may have exceeded his con* 
tractual powers as a partner« and may not be able to recover this 
loss from the guilty partner in case he is financially weak. In the 
case of a private company, however, the directors are tied down by 
the limitations of their powers in the articles and what is Still better 
is that every outsider who deals with the company has the onus 
thrown on him to make himself acquainted with the contents of the 
articles before dealing with the company. He cannot thus plead 
ignorance of the powers of the directors where such powers are 
exceeded in connection with his agreement with the company. 

The complications arising in the position at law in cases of 
death, lunacy, insolvency, retirement, etc., of partners in a 
partnership are all unknown to a company combination and that 
IS one more attraction for it to be converted into a private company. 
The transfer or assignment or mortgage of his share by a partner 
involves the firm, at the instance of his brother partners, into a 
dissolution. All these can be done with the shares held by princi* 
pal partners in the company without involving any serious legal 
incident. 

Under this arrangement a concern can take in as many Inves* 
ting or financing or sleeping partners as they like without 
burdening these parties who do not take any managing part in the 
concern, with unlimited liability. This advantage is in itself 
great in inducing people with capital to invest without hesitation^ 
by purchasing shares and sharing profits without risking the burden 
of unlimited losses and the consequent liability in case of failure 
and dissolution* The customers and the employees can also here 
be made to purchase shares and thereby become interested in the 
success and prosperity of the concern* 

In the private companies the principal members holding the 
bulk of the capital are gen^lly appointed, by the articles and the 
agreemeufts, directors’*, or permanent directors, and are also 
frequently styled managing or governing directors 
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In business of a speculative nature, if run Under a private 
limited company organisation, the owners can lay aside the prohts, 
without running the risk of being called upon to disgorge them to 
tnake good losses. On the same basis when the owner of a profit 
table business dies and the sons cannot, for one reason, or other, 
attend to the business they can, instead of winding it up, convert 
it into a private limited company and permit the experienced officers 
of the firm to carry it on without shouldering unlimited risks. 

There are cases where a profitable business finds itself in 
temporary monetary difficulties and forcing the hands of its pro- 
prietors is likely to cause losses to the creditors. Here a conversion 
of the business into a private company is the best solution in the 
interests of all, and has proved satisfactory, the creditors being 
cither paid debentures or cash as may be arranged. There are 
occasions when a syndicate is formed either to corner a commo’ 
dity or to carry on some other equally risky enterprise in 
which cases the syndicate finds it best to don the garb of a private 
limited company. 

The private company stands on the same footing as a public 
company as regards the issue of preference, ordinary aud founders 
or deferred shares as well as ^'reserve capital* 

In India a good number of managing agency firms have con- 
verted themselves into private limited companies for personal safety. 

It should be noted that under Sec. 105 of the Indian Compa- 
nies Act a private company can pay underwriting commission 
in the same way as a public company because the section applies 
to both types of companies (Dominion of Canada General 
Trading and Investment Syndicate v. Brigstocke^ 1911, 2 K.B. 
648). Under Indian Companies Rules 1914, Form VIII is pres- 
cribed, which has to be used where shares are not offered for public 
subscription in the case of a public company and also in the case of 
all private companies and the amount or rate of commission has to 
be disclosed which has to be signed by all the directors and j(Ued 
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with the registrar. The statement should be filed before payment 
is made for safety as the language of the Act on this point is rather 
ambiguous. The English Act has got a similar provision and the 
form prescribed undet the rules of the English Act explains that the 
object of filing this statement is to remove doubts as to whether a 
vendor to or promoter of or other person who receives payment in 
money or shares from a company has, and always has had^ power 
ot apply any part of the money or shares so received in payment of 
any commission, the payment of which if made directly by the 
company would have been legal under the Companies Act. (Se^ 
\V. N. 190^=^, lithe July, p. 223). 

The obligation to have at least tw’o directors in English law, 
and at least three in Indian law as applying to public companies do 
not apply to private companies except in case of India a private 
company being a subsidiary company of a public company, 
(Sec. 8iA.) (2) ). It is, however, usual to have a small number of 
director*^. There are cases where “life” directors may be appointed 
and suc.h “life” or permanent directors are empowered to appoint 
other directors to act under or with them. Powers are also given 
to such a “life” director to remove the directors appointed by him 
and also to regulate their powers and duties. It is thus possible in 
case of proprietary concerns nominally registering as limitedp rivate 
companies to maintain complete power in the hands of the principal 
propneotor. 

The are cases, however, where the directors’ powers have to be 
restricted by articles limiting the amount beyond which the directors 
of a private company cannot borrow without the sanction of the 
shareholders or without similar sanction they may be restricted 
from entering into contracts exceeding a certain amount or to sell 
the undertaking of the company or any part thereof. 

Anniml Liel and Sumniary. 

The Annual List and Summary as required by Sec, 32 of the 
Indian Companies Act, 1913 must bo prepared and filed with the 
registrar in the case of privalo companies also wiihin eighteen 
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mcnihs from iH incorporation and ihereafUr onc4 at least 
in ewry year. Failure to file the list in time, f.e., within 
twenty-one days after the day of the first or only general 
meeting of the year entails a fine not exceeding fifty rupees for 
every day during which the default continues and every officer of the 
company who knowingly and wilfully authorises or psrmits the 
deiault shall be liable to the like penalty. 

Under new subsection (4) of Sec 32 added by the Indian 
Companies ( Amendment) Act of 1936 a private oompauy must 
send With the annual return a certificate signed by a director 
or other officer of the company that the company has noL since 
the date of the last return or, in the case of first return, since 
the date of the incorporation of the company, issued any invi- 
tation to the Public to subscribe for any shares or debentures of 
the company, and whereas the annual return discloses the fact 
that the number of members of the company exceeds fifty, also 
a certificate so signed that the excees consists wholly of persons 
not to be included in reckoning the number of fifty. (S. 2 (1)). 

It may be mentioned that the requirement as to the certifi- 
cateS) as given above, were inserted in our Indian Act by the 
Amending Act ol 1936 in order to bring the law on the same 
footing as the English law as m the English Act of 1929. 

Conversion of private company into public company. 

It \B quite open to a private company to convert itself into a 
public company if it so desires because Sc:. 154 provides that — 

Sec. 154 — (/) If a company, being a private company, alters 
its articles in such manner that they no longer include the 
provisions which, under the provisiom of clause (13) of sub- 
ssotion (1) of Sec. 2, are required to be included iu the articles 
^ a company in order to constitute it a private company^ the 
^mpany shall, as on the date of the alteration, cease to be a 
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pflvaU company and shatli v>ithin a ptrioA of fourtsem 
afut the said date^ file with the tegisitar a prospectus or a 
statement in lieu of prospectus in the form and containing the 
particulars set out in the form marked II in the Second 
Schedule*^ 

{2) If default is made in complying with sub section {1) of 
this section^ th^ company and every officer of the company who 
is knowingly and wilfully %n default shall be liable to a fine not 
exceeding five hundred rupees^ 

0) Where the articles of a company include the provisions 
aforesaid but default is made in complying with any of those 
provisionSj the company shall cease to be entitled to the privi- 
leges any exemptions conferred on private companies under the 
provisions contained in this Act, and thereupon the provisions 
of this Acf, shall apply to the company as if it were not a 
private company : 

Provided that the Court, on being satisfied that the failure to 
comply with the conditions Was accidental of due to inadvert- 
ence or to some other sufficient cause, or that on other grounds 
it is just and equitable to grant relief, may, on the application 
0 / the company or any other person interested and on ^uch terms 
and conditions as seem to the Court fust and expedient, order 
that the company be relieved from such consequences as 
aforesaid^ 


Note seetSon has bean bodily taken ffom the 

EatfUfth Act of 1929 whej^e it ia Sec. 27. 
tf should be noted that a pti^ate com|yany loses its 
status Us BUth if it fails of discontinues to observe 
the essential conditions of the Acts ai^plyituf to 
t>Fivate com)^ief« 
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Application of Table 

0£ course the various scctious of the Cofra panics Act, except 
those bearing on the points we have dealt with above, equally 
apply to private as well as public compaies* A private company 
cannot adopt Table **A'’ as its articles of assochitian and the 
general practice is to draw oat a special set of articles in each case. 
This is because, (1) the restrictions on the transfer of shares have 
to be provided for, (2) provision has also to be made with a view 
to limit the number of its members to fifty, (3) the requirements as 
to directors, qualification, minimum subscription, etc,, are not 
necessary to be provided for and (4) provisions 34, 35, 36, 36, 37, 
38, 39 and 40 of the Table “A” with regard to “share warrant*' 
have to be eliminated. 
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CHAPTER VIIL 

SHARES AND THEIR TRANSFER. 

Who can lioldl Shares ? 

Any petson who is ^ui jurU^ i,e.^ not suhjeist to any <lii- 
ability can be a kfiembef of shafeholdef of a company. A person 
of full agfe and sound mind who has the capacity to enter into 
contracts can become a shareholder. A married Woman also 
can be a shareholder in connection with her separate property. In 
tl e case of an infanti as we shall see latter, he can be a member, 
but may repudiate the share during his minority and after attaining 
full age (Re. Laxon & Co. No. 2, 1392, 3 Ch. 555.) 

A share is defined by Patwell J. in Borland's Trustees v, 
Steel Brothers^ 1901, I Ch. 238, as '*the interest of a sharo- 
holder in the company measured by a sum of money, for 
the purpose of liability in the first place^ and of interest 
in the second, hut also consisting of a series of mutual 
covenants entered into hy all the shareholders inter se. v 
A contract contained in the articles of association is one of the 
original incidents of the share. A share is not a sum of money 
settled in the way suggested, but is an interest measured by a sum 
of money and made up of various rights contained in the contract 
Including the right to a sum of money of a more of less amount 
Our Indian Company Act, Sec. 2 (16) defines a share as 
followsj— ‘‘Share means share in the share capital of the company, 
and includes !stook except where the distinction between stock and 
share is expressed or implied/* 

The Companies Act declares a Share, Or other Interest of any 
member in a company, to be moveable property which is ITansfera* 
ble in the manner provided for by the articles of association* It 
has, however, been held that share certificate* passing from 
hand to hand with blank transfer deeds do not bacbme 
negotiable instruments and thus a frsaa fide purchaser who is in 
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possession of them by fraud does not acquire a good title 
{Hazarimal v, Babao Chandra Gho$e, 46 Cal. 331). See also 23 
Bom. 2 L.R. 1144, where it has also been laid down that: — 1) 
Share certificates are “goods" under the Sale of goods Act, 1930. 

(2) If a contract to sell is obtined by fraud or cheating it can be set 
aside but if the performance of the contract is so obtained it cannot 
be avoided, Each share, in a company which has a share capital, 
must be distinguished by its appropriate manner. (S. 58). 

The shares are acquired by persons who thus become 
members of a joint stock company in any one or more of the 
following ways : — 

(1) By subscription to the memorandum of association. 

(2) By appication and allotment. 

(3) transfer. 

(4) By transmission, 

(5) By allowing their names to be entered in the register of 
members. 

(6) By estoppel i. e. by allowing others to regard them, or 
holding themselves out, as members of the company. 

It should, however, be noted that persons merely agreeing to 
place shares i. e. agreeing to find persons who would take the 
shares, do not become members (Sorisen's case 1873), L.R Ch. 
App 507). 

By subscription to the memorandum. 

Persons who subcribe to the memoradum of association of a 
company become the first and original members of the 
company and on the company's registration they will be entered 
as members in its register of members. (S. 3o). It was decided 
in Tyddyn Shzffrey State Quarries Co.i i869| 20 L. T. 105 that 
whether a signatory to a memorandum of association is put on 
the register, or pot, he acquires the status of a member and is 
boqnd to take up and pay for the shares written opposite his 
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By »pplkMi<m mud idlolm^ot 

The usual uurthiNl by which a contract for the purchase of 
shares in a joint stock company is entered into is by sending 
in a formal application^ which is considered at the meeting 
of the Board of Directors, and allotment letters are sent out to 
those applicants who are accepted as members. Applications are 
generally required to be made on printed forms sent by the company 
either with the prospectus, or in any other manner, to the persons 
desiring to make use of them. Usually the applications are made in 
writing but an oral application is as valid as one in writing. The 
applications arc so many offers from persons sending them, 
desiring to take up the shares indicated therein and agreeing in case 
of allotment to pay for the shares according to the regulations of 
the company. The allotment constitutes an acceptance of this 
offer {Moiilal v. Thakorlal, 14 Bom. L.R. 648). The usual law, 
therefore, as to offer and acceptance under the Contract Act will 
apply. From this it will be noticed that, unless the application form 
IS so drafted as to admit of a smaller number being allotted, the 
agreement will not be complete. In actual practice there is always 
a reservation in the application to that effect, by which, the appli- 
cant agrees to take up and pay for the shares applied 
for “or any smaller number that may be allotted/* It 
also follows from this, that after the application is sent up, aud 
before the shares are actually allotted, a shareholder can, if he so 
desires, withdraw his application, ( Pcntelow*s Case 1869,4 Ch,178; 
Wilsons Case, 1869, 20 L, T, 962). Here, the revocation, 
according to the usual rules of the Contrrct Act, must reach the 
company before allotment. In this connection it has been held 
further that, this revocation can be oral, and that, *‘In the absence 
of evidence to the contrary, the Court will infer that a clerk in 
the registered office of a company is, during business hours, and 
while the secretory is absent, so for in charge of the office ffiat he 
has authority to receive a notice so as to make it a communication 
to the company/’ (Truman's Case 1894, 3 Ch, 272). Thu^ an oral 
revocation communicated through the clerk may be sufficient 
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All monies received from applicants for shares must be 
deposited and kept in a Bcheduleil bank as defined in the 
Reserve Bank of India Act of 1934, until retmmed or until the 
certificate to commence business is obtained. Any default or 
contravention of this provision entails a fine not e^eeding 
rupees five hundred on every promoter^ director or other person 
kfunvingly responsible for same. 

« 

The above requirement which is given in italics does not apply 
to England but was added by our Amendment Act of 1936« 

We have already seen that a company cannot proceed to 
allotment unless the minimum subscription provided in the 
prospectus is applied for (s IQl) When In allotment is made in 
contravention of Sec. 101, This application amount payable 
must not be less than 5 per cent of the nominal amount of the share 
It shall be voidable at the instance of the applicant within 
ene month after the holding of the statutory meeting of the 
Company and not later or in any case where the company is not 
required to hold a statutory meeting or where the allotment is 
made after the holding of the statutory meeting within one 
month after the date of the allotment and not later and shall be 
so voidable notwithstanding that the company is in course of being 
Wound up. Every director who knowingly contravenes or permits 
or authorises the contravention Of this requirement is liable to 
Compensate the company and the allottee for any losses, damages 
Or costs which the company or the allottee may have sustained or 
incurred thereby, The proceedings to recover such losses or 
damages or costs must be commenced before the expiry of two 
years from the date of allotment, (S, 1Q2) Here both the 
Eng^Ush and Indian Law are at par« 

The osua) method by which the shares are allotted is the 
geudtuig out c4 formal allotment letters signed by the secretaryt or 
maiiaging agents of the company. In thts case, the aUntm^nl' 
be complete at the moment of time the letter ii potted. la 
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this connection it may be added that, the allotment should be made 
by the directors in such a way as would result in the best interests 
of the company. In Percivat v, W rights 1902, 2 Ch 425, 
Swinfen Eady J, in the course of his judgment said, “directors 
must dispose of their company*s shares on the best terms obtain- 
able, and must not allot them to themselves, or their friends, at a 
lower price in order to obtain a personal benefit- They must act 
bona fide for the interests of the company/* From this arises the 
question, whether the directors can allot the shares at par when they 
are quoted on the market at a premium, To that the answer is 
that where the directors offer these shares to all the shareholders, 
and give all of them the benefit of the premium impartially, there 
can be no objection ; but they should not allot shares quoted at a 
premium, to themselves, or their friends, at par. 

We have seen that the allotment letters are usually sent out by 
post. In this connection it must be noted that the letters should be 
actually posted, and that, handing them to a postman will not be 
considered as posted, unless the postman is specifically authorised 
to take such letters, This point was laid down in re, London and 
Northern Bankj ex parte Jones, 1900, 1 Ch. 220, where according 
to the head-note “Jones applied for shares in a company, but before 
the letter of alllotment was posted — except by being delivered to a 
pOotman in London street to be posted by him — the letter with- 
drawing his application was delivered at the company's registered 
office and opened by the secretary. By the rules of the post office, 
postmen are forbidden to take charge of letters for the post-held, 
that the withdrawal was received by the company before the allot- 
ment letter was posted and that there was no contract by Joness to 
take the share/* 

Again it has been laid down in Mctilal Chunilal v. Thakprlal 
Chtmanlal^ 14 Bom. L.R. 648, that where an application for shares 
is subject to a eonditioti precedent, that condition must be per- 
formed to create a liability to take them. Where the application is 
subject to a Condition subeequeinti the liability arises, althongb 
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the condition is never complied with. In this case the defendant 
was induced by the agent of the company to take up ten shares and 
When the former expressed his doubt as to whether the business 
would be profitable he was told, “Don't pay for the shares unless a 
dividend is paid.'* There upon the defendant signed the contract 
and the shares were allotted to him and he was entered in the 
register as a member. Here in liquidation the defendant was forced 
to contribute the unpaid call-money as the condition was only a 
condition subsequent. 

In another Bombay case the condition to be fulfilled was 
coaditioti '^precedent’* (Ramanbhai v. Qhashiram^ 20 Bom. L. 
R. 692). Here the applicant applied for 400 shares on condition 
that he was to be appointed a cashier and the Court held that the 
applicant had no intention to become a member of the company 
until he had been appointed a cashier and was therefore not bound 
to take up and pay for the shares as the condition was not fulfilled# 

In Bansidhar v. Tata Power Co., Ltd., 27 Bom. L.R. 330, 
which we have already considered, the applicants for shares were 
held to have applied for the shares on a misreading of the prospec 
tus and not on the faith of any representation and therefore they 
could not escape liability to pay for the shades. 

Allotment to Married Womm# 

There te uo objection to a married woman subscribing to a 
memorandum of association or to be allotted shares in hsr own 
right {Re. Leeds, Banking Co., 1866, L.R# 3 Eq. 781). When a 
married woman signs a memotaadum she may describe herself after 
her name as “married woman" or “wife of Mr. X. Y.". These 
shares, when allotted, will be shown in the ri^ister in the name of 
the married woman herself as her separate property, unless and 
until the contrary is shown. Of course the itiroefora may, in con- 
tWiit!$iOEa with shares to which liabilities are attached, gefiiM to 
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admit a tnarriad woman as a shareholder on the ground that they 
may not be able to recover from her separate property the money so 
due when she has no separate property or very little of it provided 
the articles of association give them the power to reject transfers. 

Allotment to a Corporaticm or a Joint Stock Company. 

A corporation may be allotted shares and become a share* 
holder of another corporation or joint stock company if it is 
authorised to hold shares or purchase them by its constitution 
(Bath's Case, 1878, Ch. D. 334- ; Re. Barned’s Banking Co., Ex 
parte Contract Corporation, 1867, 3 Ch. 105). 

Allotment to a Foreigner or an Alien. 

There is no objection to a foreigner signing the memorandom 
of association and thus becoming a member of a British company 
so long as he is a friendly alien and not an alien enemy. 
A foreigner may also take shares in a joint stock company 
(Princess of Reuss v. Bos 1871, L. R. 5 H. L. 176) but no person 
who is not a British subject can acquire a share in a British 
ship. 

Register of Members. 

The register of members is the most important of all the 
statutory books which a joint stock company must keep and get 
written up-to-date in the manner required by law. Noncompliance 
with the requirements entails a fine on the company not exceeding 
Rs. 50 for every day during which the default continues and every 
officer of the company who knowingly and wilfully authorises or 
permits tbe default is liable to a like penalty. The items which the 
law comjnilsorily requires to be entered in this book nhder 
Sec. 31 (1) are — 

(i) the names and addresses, and Ae occupations, If any, oi 
the members, and, in the case of a company having 
sham capital, a statement of the shares held by each 
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member, distinguishing each share by its number, and 
of the amount paid or agreed to be considered as paid 
on the shares of each member; 

{ii) the date at which each person was entered in the register 
as a member; 

iiii) the date at which any person ceased to be a memberi 

Besides this the new Indisn Companies ( Amendment ) Act, 
1936 has now added a section, viz Sec. 31 A which provides that 
gvery company having more than fifty members shall, unless the 
register of members is in such a form as to constitute in itself 
an index, keep an index of the names of the members of the 
company and shall within fourteen days after the date on which 
any alteration is made in the register of members make any 
necessary alteration in the index. There is no objection to the 
index being in the form of a card index, but such an index must 
in respect of each member contain a sufficient indication to 
enable the accotmt of that metnber in the register to be readily 
found* In case of default the company and every officer of the 
company knowingly and wilfully guilty of same shall be liable 
to a fine not exceeding fifty rupees. 

The register may be kept in one or more books. ( Re Alliance 
Financial Corporation, Blaneys case, 1866, 3 Bom. H. C, R« 
106 O* C.). 

Calonial or Dominion Re^etor 

A company, having its rej^stered office in En^and but 
doing bueineos in a colony, may keep a Colonial or Dominion 
Register there of members resident in the Colony ^'Colony^* included 
British India ahd the Commonwealth of Australia. 

The Registrar nluat be notified of the situation, chahga of 
situation, or closing of the office. 

A cepy of every entry in the Register is to be sent to the 
legtstered office in order to keep a duplicate. 

The Register may be rectified on applying to the Court in the 
Colony in which it is kept. 
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A shareholder has the right to transfer his shares or any other 
interest in the manner provided by the articles. The shares are 
moveable property. (S. 23). This transfer is easily effected by 
filling in and signing the transfer form. This transfer form may 
be either a special form provided for by the compamy or the forms 
obtainable at stationers. The usual practice is to provide for a 
special form in the articles of association. The transfer form has 
also to be signed by the transferee. 

According to the usual custom of stock exchanges, when 
a share is sold on the market, the transferor fills in and signs 
a transfer form and hands it* over together with the share 
certificate, to the transferee. The transferee then lodges this 
transfer, with the share certificate, at the office of the company ,and 
the secretary of the company brings the said application for transfer 
before the next board meeting of the directors. 

It has been held that, unless the directors have the power to 
refuse to register a member specially reserved to them by the 
articles, this transfer must be registered at the earliest moment of 
time. As for example, m one case, namely Si^ssex Brick Co»j 
1904, 1 Ch. 598, a transferee of shares in a limited company ^nt in 
his transfer to the company for registration, but for some reason or 
other, the said registration was omitted. The pompany went into 
voluntary liquidation soon thereafter with a view to re-construct 
The transferee, under the impression that be was placed on the 
register, sent his notice of dissent to the liquidator, but the liquida- 
tor refused to acknowledge him as a member on the ground that he 
was not registered. The Court held that if there had been such a 
default, or unnecessary delay in registration as entitled the 
applicant to an order for rectification, the applicant was to be 
treated as if he were registered from the time that such a registration 
should have been made in the usual course* The corresponding 
Indian case in point is In re Indian Specie Bank JUrf., 17 Bom. 
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L.R. 342. This, of course, applies where there is no special power 
left with the directors to refuse the register of a transfer. 

In this connection it is important to note that, for the old Sec. 
34 of our Act, has been substituted an elaborate Sec. 34 by the 
Indian Companies (Amendment) Act of 1936, where it is laid down 
that an application for the registration of the transfer of shares 
in a company may he made either by the transferor or the 
transferee, provided that where such application is made by the 
transferor no registration shall in the case of partly paid shares 
be effected unless the company gives notice of the application lo 
the transferee* If no objection is made by the transferee of 
this transfer application within two wteks from the date of 
the receipt of the notice, the company must enter in its register 
of members the name of the transferee in the same manner and 
subject to the same conditions as if the application for registrar 
ticn was made by the transferee. If the notice is despatched by 
Pre-paid post to the transferee at the address given in the instru* 
tneni of transfer, it shall he deemed to have been duly given and 
shall be made to have been delivered in the ordinary courss of 
post. The company cannot lawfully register a transfer of shares 
in or debentures of the company unless the proper instrument of 
ttansfer duly stamped and executed by the transferor and the 
transferee has been delivered to the company along with the 
scrip. However, ^here it is proved to the satisfaction of the 
directors of the company that an instrument of transfer signed 
by the transferor and transferee has been lost, the company mayt 
if the directors think fit, on an application in writing made by 
the transferee and bearing the stamp required by the instrument 
of tran^ef, register the tranter on such terms as to indemnity 
as the directors may think fit. If the company refuses to 
i^egister the tranter of any shares or debentures, the company 

wifhia twa immffai from the date on whieh the tnstru- 
meM of transfer was lodged send to the transferee and the 
ifamferor notiM af the rdPiiMl# // any default in this connie- 
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Hon ia made^ i,e,^ sending of the notice of refusal of transfer 
within two months from the date on which it was lodged^ it 
would entail a fine on the the company as will as on ever^ 
director^ manager^ secretary or officer of the company who is 
kfwwingly a party to the defaudU In case where a share or 
debenture is held by any person to whom the right to sell has 
been by operation of law transmitted^ the rule as given in Sec^ 
34 (J), which requires a duly stamped transfer on proper form 
shall not apply. Of course the rights of the company to refuse 
a transfer under the articles remain unimpaired by this section. 

It should be noted that when a transfer is not registered^ al- 
though it IS properly executed and paid for, the transferor is consi- 
dered to be a trustee for the transferee who must indemnify the 
transferor against calls* 

It will be seen from the above that the main object sought to 
be achieved by the amended section is to prevent what the Special 
Law Officer in his report calls *‘the arbitrary way in which the 
registration of transfer of shares was delayed.*’ Here the section 
lavs down a limit of two months on the ground that in England 
this period has ^een considered to be sufficient to enable companies 
to make up their minds in i latters of transfer and in the opinion of 
the said officer “there is no reason why that should not be deemed 
sufficient here as well”. In addition to this the new section further 
provides for a notice to be given to the transferee before the transfer 
IS effected in case where the application for transfer is made by the 
transferor and the shares are partly paid. The object here is 
obvious, viz., to give the transferee a chance of objecting to a 
transfer of a partly paid share on his name, particularly because he 
thereby incurs the liability of having to pay the unpaid balance 
when calls are made. 

Wherei however, discretian is left to the directors entitling 
them to refuse a tranafer, it has been held that as long as they 
exercise this discretion wisely end bona fide As Court sliell 
net interfere (Goaiport China Go., 1895, 2 Ch ♦04)* This, of 
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course^ does not mean that the directors can refuse to allow a 
transfer to all comers because if they did so they would be abusing 
their powers* The power to reject transfers is a trust to be exercised 
for the benefit of the company and should be exercised bona fide with- 
out being appresive« capricious, or corrupt. The directors are 
not bound to give reasons but the Court must be satisfied that 
they have considered the transfer and have refused under powers 
given to them. If, however, they give reasons for refusal the Court 
will consider whether they are legitimate (in re Bell Bro$,y 65 
L.T. 245 ; Srec Mahant Kishora Donjee v, Coimbatore Sping, & 
W. Co., 1902, 26 Mad. 79-83 ; Muir Mills v. T. H, Condon, 1900, 
22 All. 410). But when this refusal to transfer an application was 
made because the directors knew that the company was on the point 
of suspending payment, the refusal was considered to be fair and bona 
fide and the directors were not held to be in default (Alexander 
MitohelVs Case, 1879, 4 App. Cas. 548). 

It has been held that a shareholder has a right to transfer to a 
pauper or “a man of straw”, even though it be to avoid liabilities 
iDe, Pass, Case, 1859, 4 De G. & J. 544). 

A transfer of the share or other interest of a deceased member 
of a company made by his legal representative shall, although the 
legal representative is not himself a member, be as valid as if be 
had been a member at the time of the execution of the instrument 
of transfer (S. 35), but transfers made when the company is being 
wound up are void, unless the Court or the Liquidator sanctions them. 

In this connection it may be noted that the purchaser of the 
right, title and interest of a shareholder at a Court sale is subject to 
the same rules as those applying to a private purchaser (Manilal 
Brijlal Shah v. The Gorahan Spg. & Mfg, Co., 18 Bom. 
L.R. 982). When shares are transferred near dividend time, the 
agreement usually states **cum dividend” (with dividend) or “ex 
devidend” (withput dividend). If no such term is specified, the 
transferee is entitled to all dividends declared by the company after 
the date of the transfer. 



Shares and Thtir Transfer 125 

Blank Transfers. 

It is a frequent practice, AVhile raising money on the security 
of shares, to execute blank transfers with a view that the party who 
advances money on this security may, in case of default, sell the 
shares filling in the name of his buyer, and thus make the transfer 
complete. If this deposit on shares with a blank transfer is made 
with a view to mortgage them the mortgagee's position will be the 
same. 

^^^ith respect to blank transfers a number of cases have arisen 
in Bombay and Calcutta, which are of great importance. The 
question which had to be answered was whether a blank transfer 
was a negotiable instrument so that a hona fide buyer of shares on 
the market from a person who had no authority from the registered 
owner would get a good title. In Hazaritnall Shohanlalv, Satish 
Chandra Gho^e, 46 Cal. 331, Chaudhari J., held that (a) a 
hona fide purchaser of shares from a person who is in possession 
of them by fraud, does not acquire a good title to them and (&) 
share certificates passing from hand to hand with blank transfer 
deeds do not thereby become negotiable instruments. , 

In Bombay the Appeal Court in Abdul Vahed Abdul ttafim 
V. Hasanali AUbhai Ghasia, 28 Bora. L.R. 562, laid down to the 
effect that the registered owner of shares by handing over share 
certificates with a blank transfer duly signed by him to another 
person does not represent to the world that such a person is entitled 
to deal with the shares and therefore a bona fide purchaser from 
such a person does not acquire a good title to such shares. In this 
case the English cases, via., Prann v. Clafk^ 26 Ch. D» 257 and 
Pox V. Martin^ 1995, 64 L,J. Ch. 49, were followed 

In M. P. Bhafucha v. Wadilal Safabhai S Co., 28 Bpm« 
L.R. 777 the Privy Conncil decided however that shares of a com** 
Pany are *^goo^s** within the meaning of Sec. 76 of the Indian 
Contract Act, 1872 and that as soon as the shares were sold and 
share certificates with the blank transfer were handed over to the 
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buyer, the goods became ascertained goods and the property passed^ 
In case, therefore, shares are sold with a blank transfer and a dieque 
given by the buyer in payment thereof is subsequently dishonoured, 
the vendor can only sue to recover either on the di<%honoured cheque 
or on the original price of the sale. He has no lien or 
claim on the shares themselves* With respect to the rule of the 
Bombay Stock Exchange that in case the cheque paid against 
purchase of shares is dishonoured the shares are to be returned to 
the vendor or resold the following day, their Lordships held that 
the said rule was not intended to make delivery of the share certi- 
ficates conditional on payment. The real purpose of the rule 
according to them was not for the purpose of perfection of contracts, 
or the passing of property, but for estimating promptly the 
the damages resulting from the purchaser’s failure to pay for the 
shares bought and accepted. 

Certified Transfers. 

We have seen above that according to the stock exchange 
practice, the seller of shares has to hand over his share certificate, 
together with the transfer duly executed by him, to the buyer against 
cash. Now in case of companies who do not issue separate share 
certificates for each share held, this is not possible, and thus, e.g* 
suppar A holds ten shares in a company for which he possesses only 
one certificate in which he is declared a holder of the said ten shares: 
now if be wishes to transfer or sell only four out of them and retain 
six, he has to go to the company’s office and lodge his cettificate for 
ten shares with the secretary and get his transfer “certified.*^ This 
Operation of certifying amounts to a remark being passed by the 
secretary on the margin of the transfer form to something like the 
following effect : — 

Certificate for ten Rs, 1,000 ordinary shares has been lodged in 
the office of this company, 

For The Bombay Trading Co*$ Ltd* 
(S4) P. RusTomjii 
Socfoiary* 



Shares and their Transfer *125 

This certified transfer can now be handed over on the Stock 
Exchange by the seller to the buyer against cash, and as the 
^ transfer form is thus certi(ied» the share certificate need not accom- 
pany it as in the case of an ordinary transfer. It must have been 
noticed that the oartificatioa of tka Iransfar amounts tonotkin^ 
more tkan an acknowledgment by the secretary of tka receipt 
of the certificate in deposit with him. In one case namely, {Bishop 
V. Balkis Land Co., 1890> 25 Q.B.D. 512) ft was held that even if 
no certificate is lodged, and the secretary carelessly placed his remark 
on the transfer, the company will not be responsible. It was also 
held in the same case, that the certification did not amount to any 
representation that the proposed transferor had a good titlo« 
Certification, however, has been taken in the words of Lindley L.J., 
in the Bishop's case referred to above as ** incidental to the transac*^ 
tion in the ordinary bussiness way, as a part of the legitimate 
business of all companies having capital divided into shares which 
are transferable by deed or other instrument'* 

111 Bombay the practice is that when the shares are bought on 
the open market the transfer deed is signed by the seller and the 
buyer. The seller's broker lodges the transfer together with the 
share certificates at the company's office. Certain formalities are 
gone into at this office and ultimately a pitcca receipt is issued in 
the following form 

* FtDin The N. >1. Co., Ltd. ; To R Carnao Kiq , 

BomWay, RUi July, 1940. 

Beoeix’ud for Transfer the following share oertlfloatsa 
with transfer deeds duly executed. 

No. 1007 

„ 15B8 Total two sharea 

(Sdv) H. M. Mama, 

tK ifi. t-»Thlfl reoelpt shall be proeented within one week fron^ 
this date, when share oertifioates will be returned. Use compuiy 
not hold itself re^Kvnsible lor the safe onstody of the obeve 
shares beyond one week this data 
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This pucca receipt is given to the buyer’s broker who bans it 
to the buyer and obtains the price. 

Bishop’s case was followed in Bombay in the case of a similar 
transaction by Jenktns C. J. (L. IV. G. Rivett Carnac v. The New 
W^ofussil Co., 3 Bom. L.R. 846), Here the buyer who 

bought the shares and paid against this pucca receipt found 
out later that the transfer form was forged. The company 
refused to place him (the buyer) on the register. The 
buyer pleaded that in view of the pucca receipt the company 
was estopped from denying his nght*n The Court held that ‘*the 
pucca receipt implies no more than certification" and there- 
fore "no estoppel such as the plaintiff claims is created.” In 
another case, we., (George Whttechurch v. Gavanajh^ 1902, 
1 A.C. 117) it was held that, where the secretary had fraudulently 
certified the transfer p ».e., stated that the certificate was lodged 
with the company, whereas m fact it was not, the company was not 
estopped from denying that it was so lodged. This is because it 
was laid down that in the case of certification, a company does not 
authorise the secretary to do more than give a receipt for certificates 
that are actually lodged. It has also been held that no secretary of 
a company, nor its manager, has any authority to pass transfers 
(Chida Minee Ltd. v. Anderson^ 1905, 22 T.L.R, 27), 

The registration of the transfer is important because the title 
of the transferee is not complete until his name is placed on the register 
of members. Again, in one case where a secretary who had once 
certified the transfer through negligence returned the share certificate 
to the transferor, which enabled the latter to fraudulently make a 
second transfer, the company was not held to be liable {Longman 
V. Bath Electric Tramway^ 1905, 1 Ch. 646). The point to be 
considered is whether the directors issued the share certificate 
believing the forged transfer to be properly signed, and whether, 
the innocent outsider purchased the share and parted with money 
relying upon this new certificate. If so, the original shareholder 
whose signature was forged has a right to be placed on the register, 
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the company has in that case to compensate the innocent 
third party fof the loss^ If any, sustained. The company may, in 
its turn, get itself indemnified hy the person who brings the 
forced transfer and gets himself originally transferred even 
though the said person did so in good faith {Sheffield Cofpofai76n 
V. Barela^, 1905, A. Cv 392; Davis v% Bank of England^ 2 Bings 
393). 

It may be added here that shares may be mort^a^ed by actual 
transfer of the shares to the mortgagee who gets them duly registered 
, subject to, of course, the agreement that on repayment of capital 
and interest, the said mortgagee shall fe^transfer the said shares to 
the mortgagor. Here the mortgagee becomes a member during the 
lime that the mortgage continues. The other method is by deposit 
of the share certificates with the mortgagee together with the blank 
transfer as wis have seen above. In the case of a blank transfer 
the mortgagee shall notify the company in lieu of distrin^asy 
With the result that the company gives notice to the mortgagee, in 
c.ase he is called upon to transfer the said shares, or in case where 
the company wishes to pay dividends in respect of such shares. 

Transfer or Allotment to a Minoir. 

A contract to take up shares by minors is voidable and, 
therefore, care should be taken not to allot shares to minors. From 
the minor’s standpoint, however, there is no objection to his beco- 
nung a member and holding shares either through subscribing to 
the Memorandum of Association or getting shares transferred to 
his name. Where a director knowingly allots shares to minors he 
IS liable to make good any loss that may arise to the company 
(In rt Crenver Wheat Abraham Uniti^d Mining Co., 1872, 8 
Ch, App. 45). 

In may be further noted that in Case ah infant or a minor had 
been alloted shares on hts application and has paid for them and 
has received no advantage either pecuniary or otherwise, has not 
attended any meeting or joined in the management, he can rirpttdi- 
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«to the contract and reclaim the amount paid even in a grinding 
up {Hamilton v, VaughamSherrin E. E, Co., 1894, 3 Ch. D. 
589). The company or its liquidator may also get the transfer set 
aside on learning that the transferee was an infant if they did not 
know of his infancy. The minor who wishes to repudiate on his 
coming of age must act promptly. If, however, after his majority, 
he intentionally permits the company to believe him to be a share- 
holder and in that belief to pay him dividends he is estopped by his 
conduct from denying that he is a shareholder {Fazulbhoy Jaffer 
V. The Credit Bank o/ India Lid., 1914, 39 Bom. 331). 

When an infant or minor repudiates, the person who has 
transferred the shares to the minor can be restored to the register 
or the list of contributories, as a member and this in spite of the 
fact that the transferor was not aware of the minority of his transferee 
at the time Oj the transfer. The transferor, however, will be 
releived from his liability if the infant does not within a reasonable 
time of his attaining majority repudiate, or if the company fails to 
repudiate and thus the infant becomes a duly constituted member. 

Transfer to a Firm. 

The transfer may be to a firm m its firm name and if accepted 
the partners become individually liable for calls. The usual and 
proper course, however, is to require the names of members to be 
entered in the register as joint holders. 

Stamps on Transfer, etc. 

It should be also seen that every transfer is property stamped 
before it is passed but in case an improperly stamped transfer is 
passed and the transferee put on the register, a subsequent objection 
will not affect the transferee’s title. If, however, the transfer is 
made by mistake and a wrong person placed on the register, it may 
be rectified^ The person who transfers his shares remains liable 
until there is on the register a transferee who is legally liable to the 
comP^tiy (Sorabji Jamsetji v. Ishwarda$ JagjiiO0f940»$ 20 
Kopi* 654). See also Sec. 156. When the transfer is oonpfete and 
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the transferee entered on the register he becomes liable to pay all 
money falling due after this event on his shares* When shares are 
given by way of a gift the gift is complete only after the transfer 
deed is accepted and registered in the company’s books, {Amaren- 
dra Krishna Dutt v. Monifneyary^ 1921, 48 Cal. 986), 

By Transmission. 

When a shareholder dies his share vests in his executor or 
administrator, as the case may be, and his estate is liable to pay 
calls in case a balance remains unpaid. These representatives may 
either allow the shares to be entered on the register in their own 
names oi allow them to remain on the register in the name of the 
deceased shareholder. 

The executors or abministrators must prove their title by 
producing the probate or letters of administration and thereafter the 
company must deal with them. The directors cannot compel an 
executor to get his name entered on the register of members. The 
usual course for the executors to follow is either to accept liability 
or to transfer the shares in favour of a legatee or a purchaser. 
Even when the executors have not got the shares transferred to 
their name they are nevertheless entitled to a dividend ( Bombay 
and Burma T. C. Ltd. v. F. Y, Smithy 19 Bom. 1). 

In case of bankrupts the said shares vest in the official 
assignee, whereas, in the case of lunatics they vest in thecommitee, 
if any, appointed by the Court. The personal representative may, 
if he likes» transfer his shares, or allow them to remain in his name. 
In case the shares are kept under their names in the register, they 
are personally responsible on them, but they are entitled to be 
indemnified by the beneficiariee in case any loss is sustained. 
Sec. 35 of our Act lays down as follows in that regard: — 

A ttnMfev of the abare or other interest of » deceased member of a 
company made by hie legal repreeratative shall, aUhough the legal reiireaentatlve 
is xmt hlmfiell a member, he as valid as il he had been a member, at the time of 
the exeentioe of the instroment of transfer. 
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It has been held that the executor, though not on the register 
of members, can give notice of dissent in a case of reconstruction 
under Sec. 192 of the English Act, the corresponding section of 
the Indian Act being Sec, 213 {Llewellyn v. Kasintoe Rubber 
JSsfaies, 1914, 2 Ch« 670). 

It should be remembered that when the articles requite that 
the new shares must be offered to the members and the company 
happens to issus new shares, the estate of the deceased member 
should not be ignored and the executor or the administrator who 
may be m power or the trustee, must be sent the option of purchase 
in the same usual form as to the other shareholders (/awes v. Buena 
Ventura Syndicate, 1896, 1 Ch, 456 ; New Zealatul Gold E$ Co* 
V. Peacock, 1894, 1 Q. B. 622). Executors though not on the list 
of members may give notice of dissent in case of reconstruction under 
Sec. 208C, old Sec. 2\^{Llewetlyn v. Kasintoe Rubber Estates, 
1914, 2 Ch 670). 

So long as the executors or the administrators allmv the shares 
to remain in the name of the deceased, they shall not be personally 
liable for calls even though the company may without their consent 
place their names upon the register {Btt^chans Case, 1879, 4 A. C. 
549X Unless the articles prohibit the representatives from allowing 
the shares to remain in the name of the deceased, they can allow 
^em to remain so over any length of time. The only inconveni* 
enoe will be that they are not entitled to have notices sent to them 
or to the registeted address of the deceased unless they themselves 
became membete^ by registering their names (Allen v. Gold 
Reefs of West Africa, 1900, 1 Cfa. 656). Of course the executors 
can sell or transfer the shares in their representative chamtter to 
Mrchasers or heirs or legatees of the deceased, but the fact that 
are eirecutore or ailmiaisiratore or Irueteee eaiiiaot be 
f atoredi on the rogieter as dits is prohibited by Sec, 53 of the 
Companies Act. 

THE SHARE CERTIFICATE 

We have seen that when a shareholder ia entered da the 
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register of members he is given a certificate l^nown as the shai# 
certificate which is according to Sec. 29, prima facie evidence of 
the title of the member to shares, or stock, specified therein, if 
issued under the common seal of the company. The share certifi- 
cate is virtually speaking the title deed of the member. {Society 
Generale de Paris v. Walkcfy 1886, 11 A. C. 20 at p. 44), The 
certificate is a declaration that the person in whose name the 
certificate is made out, and to whom it is given is a shareholder in 
the company, and it is given by the company with the intention 
that it shall be so used by the person to whom it is given, and 
acted upon in the sale and transfer of shares. " {Cockbnrn C. J, the 
Bahia v. S. F, Ry* Company^ 1686, 3 Q. B. 584 at p. 595). From 
this it follows, as we have already seen under the head of transfer, 
that if an innocent third party buys the share in the market 
relying on the certificate issued by the company on a forged 
transfer, he will be entitled to compensation. This is because 
though the company cannot register the transferee, it cannot deny 
the truth of the statements made by it in its certificate. 

In this connection it may be further noted that, according to 
Sec. 108, every company is bound to complete and have ready for 
delivery, the certificates of all shares and debentures and debenture 
stock, allotted or transferred within three months after the 
said allotment of such shares, debentures or debenture stock, 
unless the conditions of the issue of such shares, or debentures, 
provided otherwise. This section has to be strictly followed, or 
otherwise, all officers of the company who are knowingly party to 
such a default, are liable to a fine not exceeding Rs. 50, for every 
d^y during which the default continues. 

The rule with regard to the certificate being prima facie 
evidence applies in cases of genuine certificates issued by the 
company and not in those cases where the certificates are forged. 
In one case where the secretary forged the signature of the directors 
of the company and fraudulently affixed the seal of the company 
tt was held that the company was entitled to deny the certificale 
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(fiuhen v* Great Fingall Consolilk^ted Co„ 19Q6, App. Cas. 439)4 
We have also seen that each share, in a company having a 
^are capital, should be distinguished by its appropriate number 
(S, 28)* Where a share certificate is deposited without being 
accompanied by a transfer form the inference is that such a deposit 
ff made against any advance of money, is so made by way of an 
equitable mortgage of shares* The certificate, besides giving the 
number and the name of the shereholder, states the nominal value of 
the shares and the amount actually paid up. It may be further 
noted that the certificate only shows the legal title to the shares 
and a person who buys and gets the shares transferred in his name 
may still be defeated by a previous equitable title such as a mort- 
gage. A simple deposit of the certificate as a security for a debt 
without a transfer or memorandum will also constitute an equitable 
.mortgage of the shares (Harold v. Plenty^ 1901, 2 Ch. 314). 
For this purpose a scrip certificate is not a share certificate but 
is on the same footing as a letter of allotment. 

Share Warrants. 

A limited company may, if so authorised by its articles, with 
respect to any of its fully paid shares or stock issue under its 
common seal a warrant, stating that the bearer is entitled to the 
stock, or shares specified therein and may provide for the payment 
of future dividends on the said shares, or stock, included in the 
warrants either by coupons or otherwise. Those share warrants 
are transferablo by delivery to the buyer thereof (Ss. 43 & 44. }« 
These warrants will pass from hand to hand on delivery, and the 
pturchaser need not make any enquiry as to the title of the person 
who sells the said shares and who may be handing over the said 
warrants* If a holder of a share warrant wishes to get it altered 
Into a sliare certificate he may, if the articles of the company 
jpermitt surrender the warrant for cancellation, and on that step 
bliUp taken, the holder’s name may be entered as a member in the 
of members (S. 45). The bolder of a shite warrant has 
ile status of a member if the articles of the comtiany sd provide* 
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But the holding of share warrants for the requisite number of shareit 
will not be allowed to be taken as a qualification for acting as 
a director if the articles of the company lay down a certain number 
of shares as the requisite qualification (S. 46). When a share 
warrant is issued to a member on his request, the company must 
strike out of its register of members the name of the member, and 
instead enter on the register the fact of the issue of the warrant, 
placing a statement as to the number of shares, or stock included in 
the warrant, distinguishing each share by its number and adding 
the date of such an issue (S. 47). 

It has been held that if a company has articles authorising it to 
issue a share warrant instead of shares which are not fully paid, 
such articles shall be illegal but this shall not vitiate the registra- 
tion of the company {Reuss (Princes of) v. Bos, 1871, L. R. 5 H. 
L. 176), In India the issue of share warrants is not popular, 
neither is it in England for the simple reason that the stamp duty 
lb very heavy. In India it is one and a half times the duty payable 
on a conveyance for a consideration equivalent to the nominal 
amount of the shares specified in the warrant It is also an offence 
under the Indian Stamp Act, 1899, to issue a share w’^arrant not 
duly stamped (Article 59, Schedule I, Sec. 62 (2) Indian Stamp 
Act, 1899). 

A private company is not permitted to issue a share 
warrant ( S, 43 (2) ). According to mercantile custom share 
warrants to bearer are negotiable instruments {Webb Halt S 
Co. V. Alexandria Water Co., 1905, 21 T, L. R, 572), 

The bearer of a stock or share warrant must produce such 
warrant before he can exercise any of the rights of a member in 
respect of the said stock or shares (Wedgwood Coal iron 
Co., 1877, 6 Ch« D. 627), Frequently articles of association 
provide that the holders of share warrants who wish to attend a 
meeting or exercise their voting power, if any, must deposit the sham 
warrants with the secretary of the company a certain number of 
days prior to the date of the bolding of such meeting. It has alsf 
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been held that where there is a contract to sell shares, i.e, regfidt^o 
red ^ hares, the delivery of share warrants will not do {Iredell v. 
The General Secretaries Corporation, 1916, 33 T. L. R. 67). 

BONUS SHARES 

Frequently '‘bonus shares” are issued by a company either 
fully or partly paid out of its reserve fund accumulated from 
profits. The idea here is to capitalise this reserve instead of paying 
it out in cash. It is argued by economists that it is wiser to issue 
bonus shares to permit large reserve funds to be exhibited on the 
balance sheet, because this accumulation may call for reduction of 
the products of the company concerned on the ground that they 
were making abnormal profits. The accountants argue that even 
if that were not so, the issue of bonus shares is the logical adjust- 
ment made in account, because the reserve fund is usually used and 
invested in the company itself and the assets and properties a«> 
exhibited on the balance sheet are proportionately representing the 
reserve fund on the liability side inasmuch as they were purchased 
Out of the accumulation m the reserve fund. Where there are 
preference shareholders who are only entitled to a certain percentage 
of profits the surplus is divisible among the ordinary or the deferred 
shoreholders. Thus bonus shares are naturally issued to the latter 
class which is entitled to the balance of profits. The legal effect 
of the issue of bonus shares is the payment of dividend in the 
form of shares instead of in cash. A good many companies 
provide for the issue of bonus shares in their articles in which case 
the procedure laid down there should be followed 

The usual procedure is to close the register of members for 
a certain period with a view to ascertain the names of those who 
are entitled to bonus shares. These bonus shates should be issued 
either at pfar or at premium, but of course the universal practice is 
10 issue them at par. There are some rare cases where the share- 
holders are given the option of either taking shares ot cash. When 
resolution is passed for the purpose of issuing die bonus share 
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the usual practice is to appoint either a shareholder or a director or 
c;omebody else to act as the agent of the shareholder for the purpose 
of entering into a contract with the company. If the contract is 
not desired to be made, the company can allot the shares according 
to the requirements of Sec, 104 (2) where it is laid down that when 
such a contract to allot shares for a consideration otherwise than 
cash is not reduced in writing the company shall within one month 
after the allotment file with the registrar the prescribed par^^iculars 
of the oral coritract with the same stamp duty as would have been 
necessary if the contract were reduced to writing and these particu- 
lars shall be deemed to be an instrument within the meaning of the 
Stamp Act of 1899 and the registrar may, as a condition of filing 
the particulars, require that the duty payable thereon be adjusted 
under Sec. 31 of the Indian Stamp Act of 1899. 

Call on Shares. 

The usual practice in case of joint stock companies whose 
capital is divided into shares is that a certain amount, not less than 
5% of the face value of the shares in case of a public offer, is 
payable on application and a certain amount is payable on allot- 
ment The balance is generally recovered through the medium of 
calls made by the directors from time to time, as and when they 
require money for the purpose of the company. It is no doubt 
usually the practice to state clearly in the prospectus the amount of 
call which is to be made at one time, and sometimes a period is 
also laid down, which is to intervene before a call, subsequent to 
the one made, can be made. The memorandum or the articles also 
frequently lay down this fact. In the absence of these provisions a 
shareholder may be called upon by the directors at their pleasure to 
pay the call. A call, however, cannot be made until the minimutll 
subscription has been subscribed. The call, in the absence of an 
agreement to the contrary, may be of any amount, and ilt there is no 
provision of the type we have referred to above, there is nothing tb 
prevent the directors from calling up the whole amount in One cal)[. 
If, howeveti the articles or memorandum specify A method by 
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which the call has to be made, then that method must be strictly 
followed, as otherwise, a call might be declared to be invalid 
{Pioneor Alkali Works Lid, v Pi.min4ddin Salebhoy Tyabje, 2S 
Bom L, R. 411). 

When a call is made the resolution making the call must also 
fix the date of payment* Otherwise the call will not be valid 
{CawUey & Co.f 1889,42 Ch. D. 209), In Pioneer Alkali Works 
Ltd V, Ammiruddin Salebhoy Tyabji, 38 Bom. L. R. it was held 
that when articles of association empower the directors to make 
calls and appoint the amount, time, place and person to whom they 
-are to be paid, the said call, can only be made by a resolution 
stating the amount, time, place and person and in case of failure to 
do so the defect connot be remedied by a notice. It has also been 
held that if the articles and the memorandum do not provide for the 
method of making calls the directors cannot make a call on some 
members of one particular class and leave off other members of the 
same class. The power of directors to make calls is in the 
IllLturo of a trust which should be exercised for the general benefit 
of the company. From this it follows that m case the directors 
make calls for their own advantage they may be prevented by an 
injunction (Oilberfs Cascp 1870, 5 Ch, 599), and this injunction 
may be applied for with a view to prevent the directors from 
enforcing the call by forfeiture pending trial of the question. The 
Court usually grants this injunction on terms that the amount ot 
the call may be paid into Court {Lamb v. Satnbar Rubber Ca, 
1908, 1 Ch. 845), though of course as far as possible the Court is 
reluctant to interfere in this matter where a good amount of discre- 
tion is allowed to tiie direct(»rs {Oddessa Tramways^ Co., v. 
Uanded, 187«, 8 Ch* C. 235). 

It wn$ fadddown in Alexander v« Automatic Telephone Co,, 
1900, 2 Ch# 56 to the effect that, the subscribers of the articles of a 
company limited shares, are not in the absence of provision in 
the articles, or any other agreement to the contrary, to pay any 
calls which are not made m accordance with the articles, ot the 
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agreement concerned It was also held here that, where the direc- 
tors by the said agreement with some of the shareholders issue 
shares, and make it incumbent upon these applicants for shares to 
make payment on application and allotment, whereas, on their own 
shares for which they have subscribed in the memorandum they do 
not require payment, and further, where this fact was not disclosed 
to other shareholders, the directors were held to be guilty of a breach 
of duty, arid were made to pay up the amount on their own shares 
on the same basis. In other words, they were not allowed to 
benefit themselves at the expense of their shareholders. In Sykes 
Case, 1372 13 Eq. 255, the directors, in the case of a company which 
was short of money, paid in their unpaid amount on the shares they 
held and out of the money so collected paid themselves out for fees 
due to them. Here it was held that the transaction in effect was 
not a bona fide payment, as it was effected mainly with a view to 
serve their own private ends and interests. In the course of the 
judgment Sir James Bacon; V. C. said : ** I think this transaction 

cannot be reconciled with those principles which are no doubt 
universal, In my opinion this was a contrivance by which the 
directors seemed to pay, but did not in fact pay, the amount of their 
shares uncalled for, and therefore the transaction canuot be allowed 
to stand,” 

As a rule calls must be paid for in cash; but a shareholder who 
has rendered some services and has a claim for that to be paid by 
the company will have the right of setoff. {Loroeque v. Beau- 
chemin, 1397, A. C. 358). In this case Lord MacNaghton in the 
course of his judgment referred to the decision in Sfiargo's Cas4t 
L.R. 8 Ch. 407, where James L. J., made the following observa* 
tions which, according to his Lordship, were not inapplicable to the 
facts of the present case, viz “if a transaction resulted in this, that 
there was on the one side a bona fide debt payable in money at 
Once for the purchase of the property, and on the other side a bona fide 
liability to pay money at once on shares, so that if bank notes had 
been handed from one side of the table to the other in payment of 
calls they might legitimately have been handed bank in payment for 
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the property, it did api^ear to me in Pothe^iilVs Cas^, L, R. 8 Ch. 
27Q» and does appear to me now, that this Act of Parliament did not 
make it necessary that the formality should be gone through of the 
money being handed over and taken back again ; but that if the two 
demands are set off against each other, the shares have been paid 
for m cash/' 

When a shareholder becomes insolvent the company is 
entitled to prove for calls actually made as well as for the estimated 
amount of future calls. The calls in arrear may be subject to 
payment of interest if the articles soprovide. Table “A" does 
provide to that effect under clause 14, where it lays down that m 
case a call is not paid on or before the date on which it is made 
payable, interest upon the sum due shall be chargeable at 5 per cent 
per annum from the date appointed for the payment thereof to the 
actual time of payment. Of course, special articles of a company 
may provide otherwise, and if necessary, provide for a higher rate 
of interest. 


Calls in Advance. 

The company can by its articles provide for a payment m 
abvance of the calls not yet made and may also arrange to pay 
interest on such a sum. Such interest may be paid even when there 
are no profits. In the case in which this point was decided a call 
received m advance from the shareholder was treated as if it is was 
a loiUl made to the company and the member who advanced this 
became the creditor of the company. Lord Herschell in the course 
of bill fudgment expressed himself as follows: — 

^ ' ^*It is a ^llacy to speak of this payment of interest as being 

M payment made to a member m his character of member. As 
member he has no right to have that interest paid to him ; he 
could hot claim it As member he was under no obligation to 
make the payments in consideration of which the company 
undurtook to pay interest When, theiefore, the i6ompany, 
jtltkough tiiey xeceived the money from a mnmber, received it from 
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him withoul any obligation upon him as a member to pay it, 
and undertook to make a pajrment to him in consideration of it 
which they wore not under any obligation to make to him as a 
member, it seems to me that it is manifestly erroneous to describe 
this as a payment made to a member in his character of member/* 
{Lock V. Queensland Investment Co,^ 1396. A. C. 461). Table 
*‘A", clause 17, provides for the payment of interest on calls paid 
m advance at the rate of 6 per cent There is, however, no 
advantage gained by paying such calls in advance as far as a 
shareholder is concerned, except that he may get a certain rate of 
interest, because in case the company goes into liquidation, the 
amount so paid in advance shall not be returnable except after the 
payment in full of the ordinary creditors because they rank in 
priority only to called up capital {Wakefield Rolling 5toch Co., 
1892, 3 Ch, 165; Exchange Drapery Co., 1888, 38 Ch, D, 171)* 
These calls once paid in are not re-payable as long as the 
company is a going concern and before it goes into liquidation 
(London and Northern Steamship Co. v. Farmer t 1914, W. N* 
200). In case where the shares are transferred, and a call which is 
tnade before transfer, but which is payable after the transfer 
remains unpaid, the transferor remains liable to pay the call to 
the company, but he is entitled to be indemnified by the transferee 
for this amount {National Bank of Wales, 1897, I Ch. 288). 

When the trustees get themselves registered as shareholders 
they ate personally liable to the company for calls and not the 
tcstui qtii trust {In re Liquidator of Bomington S. R. Co. v, 
Somervail, 1879, 4 A. C, 118). But the trustee is entitled to be 
mdernnified by the beneficial owner againsts these calls. {Hotdson 
V. Belilioz, 1901, A. C. 648). A transferee of shares by way of 
mortgage is liable as a contributory as he stands in the same posi- 
tion as a trustee. In winding up, however, Sec. 155 creates a new 
liability for shareholders in respect of unpaid calls which con be 
recovered though barred by limitation. This applies to all kinds 
of winding up {Sorahsi JamsetJi v* Ishwardasy 20 Bom>. 654, 
See also 31 Ma4 66 and 27 Bom, L. R 574 at p, 579). A con* 
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tract for the payment of calls by instalments is determined on 
winding up and the liquidator can call*the whole amount unpaid. 

Enforcement of Calls. 

The directors are in duty bound to enforce payment of calls 
by all means within their power and in this connection they have 
the right to forfeit shares or to sell them in exercise of the com- 
pany's lien or to file a suit. 

The period during which a call may be enforced, under the 
Indian Limitation Act of 1908, Art. 112, is 3 years from the date 
on which the call is payable, if made by the company itself or its 
directors as a going concern. An application by the Official 
Liquidator for calls is not subject to any limitation. (P&r barren 
in Chambers^ in Re Cattiwar Trading Company^ reported 
in Times of India of 2nd May, 1887). 

But if a suit is brought by the liquidator to recover calls in 
the name of the company and on its behalf, it falls under Art. 
120 which gives it a period of six years from the time the right 
to sue accrues. {Parel Spinning and Weaving Co., Ltd, {Jn 
Hqudation) v, Maneck Haji, 1886, 10 Bom. 483). This decision 
has been expressed to be open to some doubt by learned text 
writers as in their opinion such a suit is virtually a suit by the 
company within the meaning of Art. 112. 

It is now enacted by the new Sec. 159 (l) of the Amendment 
Act of 1936 that the liability of a contributory shall create a 
debt payable at the time specified in the calls made on him 
by the liquidator, 

^ St call creates a speciality debt which is 

stobato barred after 20 years. 

Farfeiture of Sharos. 

^ We have seen that the directors are empowered to make calls 
aild are under a duty to recover the amount of such callst Forfeit 



Shar49i and Th^if Transfer 


HI 


turd affords aa excellent method of enforcing such payment, but 
this power must be given by the Articles, In Table clause 

^24 lays down to the effect that, in case a member fails to pay any 
call, or an instalment on a call, on Jthe date appointed for payment, 
the directors may serve such a member with a notice requiring 
payment of such call, or instalment, and give him at least 14 days* 
notice within which to pay up the call in arrear, pointing out to 
him that in case of failure to pay, the shares in respect of such calls 
made will be forfeited. If a defaulting member does not pay up 
in spite of this notice, clause 26 of Table empowers the direc- 
tors to forfeit the shares. This power, of coures, will apply to 
companies who have adopted Table *‘A*’ as their articles fully, or 
partly, otherwise the special articles must reserve these powers* 

Where shares are allow^ed to be forfeited, they may be resold, 
or re-issued, at a value equivalent to the amount actually called 
up on such shares. In reselling, the actual amount which was 
paid by the shareholders on such forfeited shares may be allowed 
as a deduction, but nothing more. This deduction will not be 
treated as an issue at a discount. It will thus be seen that though 
the right to forfeit shares is not inherent in a company, powers to 
forfeit may be introduced in the articles by a special resolution or 
from the very inception {Dawkins v. Antrobus, 1881, 17 Ch. 
D. 615j. 

When a forfeiture is thus enforced, the directors should see 
that all the requirements of the articles are strictly complied with. 
Care should be taken in claiming the amount of call axkl interest 
m the forfeiture notice, not fd ask for anything more than what is 
actually due, as otherwise the forfeiture and the notice may be held 
to be bad. In one case, where in the forfeiture notice, interest was 
claimed from the date of the call instead of claiming it from the 
date on which the call was payable, the forfeiture was declared to 
be bad {Johnson v. Lyttlos Iron Agencyt 1877, 5 Ch, 687). 
When forfeiture i$ resolved upon, the directors should see digt ^ 
proper quotum is pfesent A slight irregulartty will make> tile 
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forfeiture void and improper forfeiture may lead to an action 
for damages {New Chile Gold Mining Co,, 2, 1890, 45 Ch* D. 
598). Once the shares are forfeited, the shareholder is exonerated 
from liability as to future calls. But he still remains liable for 
the calls made before the forfeiture was enforced and which 
were not paid, if the articles of association of that company so 
provide. 

When shares are forfeited in accordance with powers reserved 
in the articles, after due notice and a proper resolution, the amount 
falls due as from the date of the forfeiture resolution, because 
such an article constitutes a special contract between the share- 
holder and the company, whereby the shareholder agrees that in 
the event of shares being forfeited he would be liable to pay to the 
company all the moneys that due to him for allotment or 
calls, with interest. The limitation therefore begins to run from 
the date of actual forfeiture (Habib Rowji v. Standard Alumi- 
nium and Brass Works, 27 Bom. L, R. 574). 

The power to forfeit cannot be exercised collusively for the 
purpose of assisting a sharholder to get rid of the shares and retire 
from the company in fraud of other shareholders. In re Agri- 
culturist C. In, Co., 1866, 1 Ch. App. 161 where the directors by 
arrangement with a shareholder wrongfully declared his shares 
forfeited on the excuse of the non-payment of a call, and the com- 
pany went into liquidation twelve years thereafter, the whole 
arrangement was declared void and the shareholder was ordered to 
be replaced on the list of contributories. 

In Re Agency Land and Finance Co., 1903, 20 L. 
T. R. 41 where the company had by a deed given a charge on 
the uncalled capital of the company to the debenture holders, it 
was decided that in spite of this charge, the directors can forfeit 
the shares in accordance with the powers reserved to them ip 
the articles of association. In some articles powns are reserved to 
directors to annul a forfeiture upon such terms as they think fit -and 
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that notv^ithstanding forfeiture the shareholder can be reiostated 
and forced to pay future call& l^his power catmot bo eiterclesd 
Without the shareholder agreeing and unless that is done it fe 
ixioperativo {tn re Bxchang^ Tru^t 1903, 1 Ch^ 711). 

When the company is in liquidation the right of forefeiture 
may be enforced by the liquidator through the help of directors 
{Faifbufn Engineering Co., 1893, 3 Ch. 450). If forfeiture is 
declared Within one year of winding up, the former holder is liable 
as a ‘‘B** list Contributory. If it is declared more than one 
year before winding up, he may be liable as a debtor, if regular 
lions allow, for calls made prior to forfeiture. 

It has been further held that when forfeited shares are soldi 
the purchaser of the shares cannot vote until all calls are paid 
{Raiidt Gold Mining Co, v. Wainxerightf 1901, ICh* 184). It has 
also been held that the right of forfeiture if vested in directors 
should he exercised for the benefit of the company and in good 
faith because it fe in the nature of a trust, and that if not so bonm 
fide exercised, the forfeiture may be set aside {Re Esparto 
Trading Co., 1879, 12 Ch, D. 191). If there is a clause in the 
company \s articles to the effect that, In c<ase a shareholder were 
to take any proceedings aganst the company the shares will be 
forfeited, such a clause will be void and inoperative {Peverit 
Cold Mines Ltd., 1898, 1 Ch. 122). It may be further added that 
when the directors have exercised the right bona fide^ equity will 
uot give any relief against it {Sparks v. Liverpool Water’works 
Co., 1807, 13 Vee. 428), 

When shares are forfeited and the shareholder is insolvtnl 
notice of forfeiture should be given both to him and to the official 
assignee. When the shareholder is dead this notice has to be SOxA 
to his registered address A liquidator cannot cancel a tbrlf^ture 
of shares duly made by directors before the commencement of ^ 
winding u|h When forfeited shares are sold the purchaser is liable 
pay the calls in arrear as the company cannot sell ibem Iree 
^f this liability; but he is entitled to be given credit for the amount 
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if any that may recovered from the defaulting prior shareholder 
at a later date {Randt Gold Mining Co., 1904, 2 Ch. 468). 

Surrender of Shares. 

Besides the right to forfeit there is what is called the power 
to surrender shares, This power to surrender should also have 
been expressly given in the articles otherwise it will be invalid 
if exercised. This right to surrender is frequently described as a 
short-cut to forfeiture. In Trevor v. Whitworth, 1887, 12 App. 
Cas. 409, it was held that this was a power which can be rarely 
exercised without the consent of the Court, unless the company 
has a right to forfeit shares and such right has already accrued. 
Thus a surrender of shares not fully paid up is valid where forfeiture 
would be justified. It was further held in the same case, that a 
surrender in consideration of the payment of money, or money’s 
worth, by the company was a purchase by it of its own shares 
and was therefore ultra vires and it was also held to be equivalent 
to a purchase by the company. 

Power to expropriate a Shareholder. 

Arising from this, two later decisions on this point may be 
noted. Though these decisions mainly turn on the question of 
the company’s power to alter its articles with a view to give 
power to expropriate a certain shareholder or shareholders in the 
interest of the company, the principle involved, and the rule of law 
laid down, are also interesting and may be considered side by side 
with the company’s power to accept a surrender of shares. In 
Sidehottom v. Kershaw, Leese & Company, Ltd., 1920, 1 Ch. D* 
154, a company altered its articles of association by a special 
resolution, and took powers by which its directors could call upon 
any shareholder who competed with the business of the company, 
to transfer his shares to the nominees of the shareholder, at the 
full value. It was here contended that such a power was invalid, 
but the Court held that as long as the alteration was bonu fitU 
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for the benefit of the companyy a joint stock company was em« 
powered by Sec. 13 of English Companies Acty 1908» to do so, 
(See, 20 being the corresponding section of the Indian Act of 
1913). Thus according to this decision, the directors can Compel 
a shareholder to transfer his share to a nominee, provided they 
acted bona fide in the interest of the company. On the same 
principle it was held in Dafen Tinplate Co. v. Llanelly Sieel Co. 
1920, 2 Ch. D. 124, where the articles of association were altered 
giving powers to the majority of shareholders to acquire compul- 
sorily shares of any members, and offer them for sale through 
directors to members, or outsiders, as they think fit, at a fair value 
to be fixed from time to time by the directors, it was held that 
such a resolution which conferred an unlimited and unrestricted 
power on the majority to expropriate any shareholder at their 
pleasure is not m the interests of the company as a whole, and 
therefore connot be allowed. 

Lien on Shares. 

A lien is a right by which a person in possession of property 
belonging to another, may detain that property in certain cases, 
until certain demands of the person in possession are satisfied. 

A company may exercise a right of lien on its shares if so 
authorised by its articles of association. It is a usual practice 
to reserve such powers in the articles. By virtue of this right 
the company is able to obtain a charge on the shares of any 
of its members for any debt due by such member to the 
company. When a lien is given on shares it usually extends 
to dividends also. Where the articles reserve such powers they 
also empower the company to enforce its lien by a sale. In 
such a case the purchaser of the shares will be placed on the 
register and the member whose shares have been soldi removed 
with respect tb the shid shares. It must, however, be noted 
that where a company has power both to forfeit shares, and 
to enforce a lien, it cannot enforce its lien by a forfeiture. If 
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tl}« company wishes to exercise the power of forfeiture iu respect 
of any debt in arrear, it should expressly reserve the power to 
forfeit shares for iion*payment of any debt due to the compan)'' 
{Dunlop V, Dunlop^ 1812, 21 Ch< D. 583). In the case of a 
purchaser from the company, who had bought the ahares on 
which calls were in arrear, and on which the company liad exerciaed 
a lien, it was held that he was not liable on calls in arrear, but 
was liable to have a fresh call made on him for the like amount 
(Balkis New Eersteling v. Randt Gold Mining Co., 1904, A. 
C. 165). In Bradford Bank Co, v. Briggs^ 1886, 12 A. C. 29, 
where according to the articles, the company was to have a 
first and paramoimt lien over the shares for non-payment 
of calls, etc., and 'where a shareholder had mortagaged his shares 
against a loan by deposit at the bank and the bank had given 
due notice of such deposit to the company whose shares they 
were, and the shareholder m course of trading with the com- 
pany thereafter became indebted to the company, it was held that 
the company having notice of the deposit cannot claim to enforce 
the lien given by the articles for a debt incurred subsequent 
to the notice. It was held here that the bank which had given 
notice of this mortgage was not gi\ ing a notice of trust (S. 33), 
but only sought to affect the company in their capacity of traders 
with notice of the -inteiest of the bank (See also MacKcrth 
V. Wagon Coal atul Iron Co., 1916, 2- Ch. 293). 

A lien pn shares can be enforced even on trustees as the 
shares are on the register in their names and no notice of trust 
can be placed on the register and the logical sequence is that the 
lien cannot therefore be claimed on such shares on personal names 
of the trustees in respect of the debts due by the ceatni qut fru 9 t 
who is in reality the beneficial owner. 

A purchaser of shares which are subject to a lien is bound 
by it The exercise of a lien makes the company It aecurod 
Mrwiitar in bankruptcy, (/» re Collie, ex parU Mancheeter 
ftnd County Bank, 1876, 3 Ch. D 4Bl)t 
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In re, W, Kay & Son Lid.^ 1902, 1 Ch, 467, it was further 
decided that a company has no right to enter a note or memo* 
randuin either on its register or on the share certificate, as to 
its lien or claim on the said shares. 

The lien is generally enforced by a sale of the shares and 
articles which specially provide for a lien, also give power to 
ilie company to enforce it on default by sale. In the absence of 
uch power in the articles it may be necessary to apply to 
the Court. 

Where a mortgagee of the shares gives notice of the 

mortgage to the company, and the mortgagor subsequently incurs 
liability to the company, the mortgage has priority over the com- 
pany’s lien (Bradford Banking Co. v, Briggs, Son & Co, (1886), 12 
\pp. Cas. 29). But if the mortgagee takes with notice of the 
hen he may be postponed to the lien if the Articles so provide. 

Cessation of Membership 

At this stage the following summary of the different circum- 
stances under which a person ceases to be a shareholder, will be 
iound useful : — 

(1) By transfer, subject to liability to be placed on the “B” 
list if the company is wound up within one year. 

(2) By forfeiture, if permitted by the Articles. 

(3) By sale of the shares by the company under its lien. 

4) By death, but the estate is liable until another personas 
name is substituted in the register. 

(5) By a valid surrender, i. e. it must amount to a forfeiture 
by consent. 

(6) By the trustee in bankruptcy disclaiming shares erf an 
insolvent member. 
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(7) By rescission of the contract to take shares on account of-* 

(a) fraud » 

(b) misrerpesentation, or 

(c) mistake- 

Thia does not apply to subscribers of the memorandum. 

(8) By winding up. 

Classes of Capital and Shares 

The capital of a joint stock company may be described under 
the following headings or terms: — , 

(1) Nominal Capital, also called Registered or Authorised 
Capital, 

(2) Issued or Subscribed Capital, 

(3) Paid-up Capital, 

(4) Called-up Capital, 

(5) Capital Assets, i.e. the actual property' of the Company, 

(6) Working Capital, i e. the excess of liquid assets over 
current liabilities, 

(7) Circulating Capital, i,e. property which is a cquired or 
produced for resale or sale at a profit, e. g. stock-in-trade, 

' (8) Fixed Capital, i. e, property intended to be retained and 
employed with a view to profit, e. g. buildings, machinery 
or 

(9) Reserve Capital, i.e. that part of the uncalled Capital 
which, the Company has decided by special resolution, 
shall not be called up except on winding up. 

(10) Oebenture Capital, i,€, the amount borrowed by the 
Company and secured by its debentures. Strictly speaking 
borrowed money is not *Wpitalf" 
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(1) Noikiinml or Retfittera^ Capital, is the full amount of 
capital with which the company is registered, and which it proposes 
shall be the highest limit of its capital to be subscribed. The whole 
of the nominal capital may by subscribed and sometimes paid up, or 
only a portion of its nominal capital may be applied for and allotted. 

(2) Issued or Subscribed Capital, is the amount of capital 
which has been applied for, and allotted, and which the members 
who have applied for it are bound to take up and pay. This also 
includes the capital issued to the vendors as fully or partly paid, 
and also, that issued fully paid to the founders as remuneration for 
their services. 

(3) Paid->up Capital, is that capital which is actually paid for, 
cither in cash, or in some other consideration. It differs from 
Subscribed Capital in so far as the capital subscribed may not have 
been called up in full, and the said Called-Up Capital may not have 
been fully paid up by its members, as we shall see in the illustra- 
tion following. 

(4) Called-up Capital, is that part of capital for which actual 
calls have lieen made by the directors. 

To illustrate the above, suppose a company to be registered 
with a capital of Rs. 1,00,000. The Nominal Capital of the 
company is thus Rs. 1,00,000. Now, if the total amount of appli- 
cations received for shares are, say, 80 each for one share of 
Ks. 1,000. and supposing that the whole amount applied for is 
allotted, the Subscribed Capital of the company would amount to 
Rs. 80,000, Now, if the application money to be paid is Rs* 100 
per share, and the allotment money another Rs. 100, and the 
balance of Rs. 800, is to be paid in calls of Rs. 200 each, as and 
when the directors may choose to make them, and if the directors 
have made one call of Rs. 200, the Called-up Capital in this instance 
at the rate of Rs. 400 per each share, on 80 shores, would amount 
to Rs. 32,000. If, out of the Called-^up Capital 10 shareholder^ 
have not paid their first call of Rs. 200 each, whereas, the rest have 
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paid their application, allotment and call-money, the Paid-up 
Capital of the company would amount to Rs. 30,000. The balance 
of Rs. 2,000, would appear on the balance sheet under the heading 
of “calls in arrear,’* 

A share or other interest of any member in a company shall 
be moveable property (Sec. 28), and the expression '‘goods’’ under 
the Sale of Goods Act of 1930 includes all moveable property (46 
Cal. 331 at p. 337). 

With regard to the right of shareholders, and the amount into 
which the shares are divided, it may be noted that it is not nece- 
ssary that all shares should be of the same amount, of carry the 
same rights and privileges. In fact, in actual practice, the capital 
is divided into shares of different denominations known according 
to the rights and privileges attached to each. Tims there may be, 
(l) preference shares, and these preference shares may be either 
cumulative, or non-cumulative, or (2) there may be 
what are known as ordinary shares, and m addition to ordinary 
shares, there may be (3) deferred or founders’ shares. The special 
rights and privileges, which each of these classes of shares carries, 
are stated either in the memorandum or in the articles of the com- 
pany. If the rights arc given by the articles, they may, of course, 
be altered in the same manner as the articles of association can be 
altered. But if they are granted by the memorandum of associ- 
ation, they can only be altered if the memorandum reserves such a 
power {Ashbury v, Watson^ 30 Ch, D. 376). 

It may be mentioned further that even where a company does 
not in the first instance intend to issue shares with preference, or 
deferred rights, it should conveniently take such a power in the 
memorandum. Though a company can at any future date take such 
a power, it is better that the intention to issue these types of shares 
be disclosed to the original shareholders from the very beginning. 
Besides, the alteration of the memomndum and the taking of such 
powers with the consent ^ the Court, would naturally involve 
expence and inconvenience, and may be found to be sometimes a 
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couibe most difficult to take, as the Court may refuse its sanction 
whf^re it finds that the new arrangement is not fair and desirable. 

Preference Shares. 

'i hese aie shares, the dividends on which are preferred, *. the 
igreeinent is that the holder is entitled to a fixed dividend Out of 
the available piofits made by the company during the year under 
review, before the holders of ordinary, or deferred shares, are paid 
'ijiything If the preference is what is known as “simple preference", 
it Rives the holder a right to claim a fixed percentage as dividend, 
out of the profits of each year, and therefore, if during any year, 
there aie no profits available for dividend, the preference sharehol- 
ders do not get any dividend during that year , nor can they claim 
tlie dividend not so paid out of the profits of any of the subsequent 
\( us. If, however, the preference is “cumulative", the shares 
(cirr> the additional right under which dividends not paid during any 
year, owing to insufficiency of profits, accumulates to be paid 
during any subsequent year when the available profits are sufficient. 
The preference shares are usually noncumulative and the clause 
,^i\ing such a power generally makes this fact clear. Great 
» are should be exercised in the drafting of the clause which describes 
this preference, and a bare statement to the effect that the preference 
shareholders are entitled to preferred dividends, at a specified rate 
l)er cent, wmU mean a cumulative right, whereas, if it is made clear 
that the preference is to attach to the profits of each year they shall 
lie non-c umulative (Staples v. Eastman Phoiographtc Materi- 
nh Co„ 1896, 2 Ch. 303), 

1 he preference right, however, may not only attach to the 
}ja>ment of dividends out of the profits but it may also attach to the 
return of the capital where they are termed “participating prefe* 
rence shares." In such a case, in the event of liquidation, preference 
sliareholders will be entitled to the return of their capital in full, 
after the ordinary cr^itors are paid, and before the ordmary as 
well as deferred shareholders get anything* This powarg should of 
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course^ be expressly reserved either in the memorandum or in the 
articles. The holders of preference shares and debentures of a 
company shall have the same right to receive or inspect balance 
sheets of the company, reports of auditors, etc., as is possessed by 
the ordinary shareholders m a joint stock company (S, 146), 

The question frequently arises, when new preference shares 
are desired to be issued, whether this can be done by superseding 
the rights of the original preference holders, An answer to this 
can only be arrived at by carefully noting the language of the 
clause in which the rights of the original shareholders is reserved 
and ascertaining what is the exact nature of the bargain made with 
them. If it appears from the language that the intention to issue 
further preference shares, with priority (termed ‘"pre-preference 
shares) on the rights of the present shareholders is contem- 
plated, the original preference shareholders will have no 
reason to complain, otherwise the rights of the original preference 
shareholders cannot be postponed {James v, Buena Ventura 
Syndicate^ 1896, 1 Ch. 466; Underwood v. London Husih Halls, 
1901, 2 Ch, 309), When preference shareholders have participated 
m accordance with thejr tights of preference, either out of profits, 
or out of capital, they shall have no further right to participate in 
the assets of the company unless otherwise provided for in the 
axticle^ (National Telephone Co. Ltd., 1914, I Ch. 755). In this 
ease, Sergeant J., in the course of his judgment said, ‘‘Looking 
at the way in which Swinfen Body, J., dealt with the question of 
the rights of winding up, as being analogous to the similar rights to 
dividend while the company is a going concern, and looking to the 
canon of construction which was applied by the Court of Appeal in 
Wile V, United Lanhat Plantations Co., 1912, 2 Ch. 571, it 
appears to me that the weight of authority is in favour of the view 
that, either with legard to dividend, or with regard to the rights in 
a winding up, the expressed gift or attachment of preferential rights 
to prefermce shares, on their creation, is, prima faci^ a definition 
of the whole or their rights in that respect, andi negatives any 
further or other right to which, but for the specified rights, they 
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would have been entitled. Ih my opinion, therefore, this surplus is 
not divisible except among the deferred stock holders." 

In a recent case, however, where the company’s articles of 
association provided that dividends be paid out of ^'profits only", 
and further that, "in the event of winding up of the company the 
holders of the preference shares shall be entitled to have the surplus 
assets applied, first in paying off the capital paid up on the prefere- 
nce shares; secondly in paying off the arrears of preferential 
dividend, if any, up to the commencement of the winding up and 
thereafter to participate rateably with the holders of other shares in 
the residue, if any, of such surplus assets which shall remain after 
paying off the capital paid up on such other shares," it was held 
that there were arears of dividends, although there never were any 
profits out of which the dividends could have been paid, and that, 
now that the winding up had commenced, the surplus assets were 
liable to meet not only the Capital of the preference shares, but 
also the whole of the 10 per cent (as m this case provided) prefere- 
nce dividend (In re. Springbok Agricultural Estates^ Ltd.^ 1920, 
1 Ch. D. 563). 

It may be added that there is no objection to articles being so 
framed as not to give the preference shareholders any right of 
voting and in such a case apart from some special provision in the 
articles preference shareholders who have no right of voting are not 
entitled to be summoned to general meetings (in re. Mackenzie & 
Co. Ltd., 1916, 2 Ch. D. 450), 

Redeemable Preference Shares. 

Our Indian Companies Amendment Act of 1936 following the 
English Act of 1929 has now provided in Section 105 B for the 
issue of redeemable preference Shares. The English Act made 
this provision on the recommendation of the Greene Commission 
of 1925^26 on the ground that "the power to issui) redeemable 
preference shares would prove useful ip certain oases, and, provided 
that proper safeguards are adopted, we see no reason why this power 
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should not de given.” According to the Special Law Officer's 
Report to the Government of India of 1935 ” the needs of modern 
times require that the company should have the power to issue 
redeemable preference shares. It has certainly proved very useful in 
England that proper safeguard provisions for the issue of such 
shares should also be made in our Act” Now it is provided that 
subject to the provisions of Sec, 105-^, a company limited 
by shiircH may^ if so authorised by its articles, issue pre 
ference shares which are^ or at the option of the company 
are to he redeemed. This is subject to the conditions 
that Ue) no shares are to be redeemed except out ot 
profits of the company wJUch would otherwise be availa 
hie for dividend or, out of the proceeds of a fresh issue 
of shares made for the purpose of redemption or out of 
sale proceeds of any property of the company, (b) no such 
shares are to he redeemed unless they arc fully paid (c) where 
any such shares are redeemed otherwise than out of the pro- 
ceeds of a fresh issue, the company must, out of the profits 
which would otherwise have been available for dividend, 
transfer to a reserve fttnd, a sum equivalent to the amount 
applied in redeeming the shares. This reserve fund, is to be 
called '"Capital Redemption Reserve Fund” and the provisions 
of this Act relating to the redemption of the share capital of a 
company > except as provided in this section, shall apply as if 
a capital redemption reserve fund was the paid-up share capital 
of the company, and (J) where any such shares are redeemed 
ot4t of the proceeds of a fresh issue, the premium, if any, pay* 
able on redemption must have been provided for out of the 
profits of the company before the shares are redeemed. Besides 
this the f lithe f conditton in connection with such issue, is that 
in every haiance sheet of a company which has issued redeemable 
preference shares, a statement shall be included specifying 
what part of the issued capital of the ^ company consists of 
such shares and the date of^ or before whites these shares are, 
or are to be liable to be' redeemed or wher^ no definite date 
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is fixed for redemption^ the period of notice to be given for 
redemption. Failure to comply ufith the provisions of this sub- 
section (2) of See. 705B shall entail on the company and every 
officef of the company, who is in default a fine not exceeding 
Rs. 1,000. The redemption of these preference shares may he 
effected on such terms and in such manner as may be provided 
by the articles of the company subject to the provisions of 
Sec. 105B. 

The further power given is that where in pursuance 
uf this section a company has redeemed or is about to 
redeem any preference shares, it shall have Power to issue 
shares up to the nominal amount of the shares redeemed or to 
be redeemed as if those shares had nex^cr been issued, and 
accordingly the share capital of the company shall not for the 
purpose of calculating the fee as payable under Sec. 249 he 
deemed to be increased by the issue of shares in pursuance of 
sub-section (4) of sec. 105B. Where however the new shares 
are issued before the reduction of old shares, the redeemed 
shares shall not, so far as relates to Stamp Duly he redeemed 
to have been issued in place of sub-section (4) to Sec. 105B 
unless the old shares arc redeemed within one month after the 
i'isue of the new shares. Where these new shares hav^ been 
issued iti pursuance of Sec. 105B (4), the capital redemption 
reserve fund may he applied by the company, up to an amount 
equal to the nominal amount of the shares so issued in paying 
up unissued shares cf the company to be issued to members 
of the company as fully paid bonus shares 

It may be added in connection with the issue of tedeemable 
prefeiential shares that the circumstances under which such an issue 
would be particularly valuable is where a company requires capital 
for expansion of its assets which it expects to repay out of profits 
at an early date and thus it provides for that capital, the dividends 
of which it will have to pay only during the period that such 
^ihares continue to be the capital of the company and are not 
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actually redeemed* Thus old shareholders would beni6t in as 
much as they would reap the advantages and profits of these 
extensions made out «)t the capital raised on the redeemed 
preference shares. 


Ordinary Shares. 

Ordinary shares are those shares which, in cases where there 
are preference shares also, receive their dividend out of profits after 
the preference shareholders are paid their dividends in accordance 
with the rights given to them by the regulations of the company. 
In the absence of any deferred, or founders' shares, the ordinary 
shareholders have a right to share all the profits left aiter the 
payment of preference shareholders, and after due provisions are 
made by the directors for depreciation, reserve fund, etc. 

Deferred or Founders* Shares, 

Deferred, or founders' shares, are sometimes issued in limited 
numbers, and carry a right to dividend after a fixed percentage is 
paid to the preference and oridinary shareholders, respectively. 
Generally, holders of founders’ shares are entitled to a division 
among them,selves of the whole, or proportionate profits, left after 
the payment of the dividends to the first two classes named above, 
of course after all due provisions are made by the directors in 
accordance with the regulations of the company. 

These shares came to be called founders' shares, because they 
were originally, /. e., in the early days of joint stock enterprise, 
created to remunerate the founders of the company whose rights 
were deferred to those of the other classes of shareholders. The 
number of such shares issued must be shown in the prospectus 
and ail contracts made with promoters or founders must be filed 
with the Registrar. 

In practice, it was noticed later that, in certain speculative 
concerns, such as mining companies, the founders* shales 
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earned larg^ proBte. It is therefore the modern practice to 
allot founders' shares only to those who apply for a certain 
number of ordinary, or preference shares, with a view to 
attract capital in concerns where such founders' shares are 
considered a good investment. In concerns where these shares 
carry with them the right to the balance of proBts* or a certain 
portion of the profits left out after distribution of dividends among 
the other classes, the tendency to set aside as little as possible for 
the reserve fund is great, particularly where the directors themselves 
hold a large number of these shares. Of course, it is entirely 
within the rights and powers of the Board of Directors, while 
ascertaining what is the profit available for dividend, to take as 
much to reserve fund as in their opinion and direction the interests 
of the company concerned require, or make it imperative, and 
in doing so they need not be restrained by the idea that the 
founders' shares do not get any divirend (Fisher w Black and 
White Piihlishing Co., 1901, 1 Ch. 174). 

In one case it was decided that the exchange of founders' or 
deferred shares, for a larger amount of ordinary shares, amounted 
to an issue of the said shares at a discount and was therefore bad 
(Development Co, of Central and West Africa,, 1902, Ch, 547 \ 

It is best to provide in the articles to the effect that the premia 
uin on issue of shares is not to be reckoned as a profit divisible 
among the holders of the founders' or deferred shares, as otherwise, 
they will be entitled to claim it as such (Re. Hoare & Ce.i 1904, 
2 Ch, 208), 

Mr. Palmer in his "Company Precedents" states as follow's 
while dealing with founders' or deferred shares: — 

** In the case of founders' and deferred shares, the terms of 
issue not unfrequently lead to difficulty and dispute as regards the 
determination of the amount of the profits to be distributed. iThe 
holders of the founders' shares may complain that too much is 
carried to reserve* that the profits are ascertained on too conserve- 
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live a basis, and that, the directors unduly favour the other share* 
holders. On the other hand, if dividends on a large scale are paid 
on the founders' shares, the other shareholders commonly complain 
that the founders get too much, that the directors unduly favour 
them, and that the desire to pay a dividend to the foundervS leads to 
speculative business, and diverts to the founders shareholders’ 
pockets what ought to go to reserve. Those difficulties can, to a 
great extent, be met by giving to the holders of the founders' 
shares, as in the above form, a fixed aliquot share in the profits 
which it shall be determined to distribute, and not merely in the 
surplus profits themselves, ” 

The Reserve Capital 

In the case of companies like banking companies, where 
financial credit is of considerable importance, a* certain portion 
of its capital is declared to be uncallable during the regular 
course of the existence of the company, and is only to be 
called in case of winding up. It is thus possible to provide 
for a substantial amount available for the benefit of creditors 
in case the company was to be wound up through failure of the 
enterprise. See. 69 of our Act of 1913 lays down that 

A limited company may, by tpecial r^eolutioii, determine that any 
portion of its 8 Imre capital which has not been already called up ehall not be 
capable of being called up, except hi the event and for the purposes of the 
company being wound up and thereupon that portion of lie share capital 
hholl not l>e capable of being called np except in the eveni end for thr 
pui'pofies aforesaid. 

With regard to unlimited companies Sec. 68 la5rs down 
that : — 

An unlimited company having n nhare capital may, be its resolution for 
registration os a limited company in pursuance of this Act, do either or both 
of the following things, namely 

(a) incraase the nominal amount of its share capital by Inoreasing tbe 
nominal amount of each of its shares, but subject to the ccmdiHovi 
that no part ^ the amount by which its capital is so iaemasd shall 
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he capable of bemic ealled ap except jn the event and fox the pmpose^ 
o( the oompany being vrouncl np ; 

(A) provide that a specified porhon of ita uiu'tilled biinre capital fd^aU 
not be capable of being called up except in the event and for the 
purpoBea of the comx>a<t]y being wound up. 

This reserve) capital once created cannot be altered into 
ordinary capital, without the leave of the Court and this reserv'e 
liability cannot even be charged or mortgaged b> the directors 
{Bartlett v. Mayfair Property Company^ 1898, 2 Cli. 28), It 
may however be added that in considering the solvency^ or other- 
wise, of the company the figure of reserve liability cannot be 
reckoned among assets {Bristol Joint Sfoc^ Bank^ IH90, 44 
CJi. D. 703). 

There is one more question ot importance applying to reserve 
capital, viz,^ whether the same can be charged or mortgaged by 
the company under a power in its memorandum or articles to 
charge its uncalled capital. Lindley M. R, in re Mayfair 
Property Co,, 1898, 2 Ch. 28 laid down that it cannot be done. 
Ac'cording to Ins Lordship, the Art of 1879, which brought the 
*‘ieser\e liability’* into existence as a system, aimed at (l) preserve- 
mg tor the general creditors of the company the funds which the 
members were liable to pay but which the directors could not call 
up and (2) enabling the members to limit the amount of their 
liability on a winding up to pay the creditors more than the amount 
preserved for them. The first object would l>e entirely defeated 
if the reserved capital could be charged or mortgaged. Palmer 
'p. 289 Palmer’s Company Law, 25th Edn,) differs from this 
View as according to him “the words of tlie Act do not justify 
the conclusion.” However, this is the law as long as this unanim- 
ous judgment of the Appeal Court made up of eminent judges is 
not upset 


Stock 

Stock has been described as “simply a set of shares put 
together in a bundle*' {Mortice v, Aylmer, (1875^ L. 7 H. L. 
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725). It is capita] consolidated into a mass for convenience, and is 
in fact the holding of the stockholder expressed in pounds oi 
rupees, as the case may be, instead of in so many shares of so 
much each* 

As stock is not divided into equal amounts, nor are the divi- 
sions numbered, any fraction may be transferred unless forbidden 
by the articles* 

A company cannot make an original issue of stock, but if the 
articles permit, fully paid up shares may be converted into stock, 
and the Registrar must be notified of this conversion. 

Stockholders are members and are therefore entitled to vote 
at the company's meetings. 



CHAPTER IX 


administratio.v and management 

We have already seen how the incorporation of a company 
takes place, and have carefully considered the documents which 
arc required to be filed with the registrar of joint stock companies 
lor the purpose of the said incorporation, on the fulfilment of 
winch requirements the certificate is issued to the company by 
the registrar known as the ^‘certificate of incorporation/' 
The first thing which a company should have, is a registered 
office, where the company expects notices and communications 
to be addressed to it. The situation of this registered office of 
the company, and any change in it, must be filed with the registrar 
from time to time, to be recorded by him. This requirement has 
to be very strictly complied with, as any failure in this direction 
leads to a fine not exceeding Rs. 50, for every day during which 
this default continues. It is also important to note the situation 
of the registered office of the company, with a view to determine 
what Court shall have jurisdiction in the matter (S. 72), 

The Name of the Company 

The other requirement to be immediately observed on incorpo- 
ration is that, the company shall append, or fix, its name on the 
outside of every office or place in which its business is carried 
on (S. 73). This name is to be kept so appended or fixed all 
throughout the career of the company in a conspicuous position, 
in letters easily legible and in English characters. In case the 
company is situated outside the limits of the ordinary original 
civil jurisdiction of a High Court, the name should also be inscribed 
in one of the vernaculars used in that place. Besides this, the seal 
of the company has to bear the name of the company in legible 
characters, and all billheads, letter-papers, notices, advertisements, 
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bills of exchange, hundis, promissory notes, endorsements, cheques 
or orders for money or goods purporting to be signed by or on 
behalf of the company, bills of parcels, invoices, receipts and 
letters of credit of the company should bear the company's name 
in legible English characters. Failure to comply with this 
requirement will result in a fine (Secs, 74 and 75). It has been 
held in this connection that trade-marks were not “advertisements" 
necessitating the mention thereon of the applicant company's name 
in legible characters {In re Albert Bank & Co„ 19t)S> 2 Ch. D. 
86). This fine will be levied even though the name so given was 
incorrect This name has to bear the word “limited" which may 
also be abbreviated into “Ltd." or “Ld.” 

However, in case of associations formed as limited com- 
panies or about to be formed for promoting commerce, art, 
science, religion, charity or any other useful object which 
applies or intends to apply its profits (if any) or other income in 
promoting its objects and prohibits the payment of any dividend 
to its members, the Central Government may by license direct 
that the association be registered as a company with limited 
liability without the addition of the word “limited" to its name. 
.The Central Government may grant the license on such conditions 
and subject to such regulations as they think fit. In English Law 
also the rule is the same, the only difference being that a license 
must be obtained from the Board of Trade instead of the Central 
Government as in India. 

The privilege of using the word “limited" in connection with 
the name is restricted to duly incorporated limited liability compa* 
nieSt and if any person, or persons, trade or carry on business 
under any name, or title, to which “limited" is the last word without 
being duly incorporated, they are liable to a fine not exceeding 
Rs. 50 per day. (Sec. 282) 

Commencemaiit of Busimss 

Our Companies Act, Sec. 103>i lays down various roetrlctiiMad 
to Ae commencement of business of a company other than a 
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private company or a company registered before the commencement 
oi the Act of 1913. It lays down to the effec||||iat - 

A compasy Ahall not commence bueineas or exeroiae any bomming 
jKiweiB unlefifl; — 

(a) sharea held Bubject to payment of the amount therefor in cash have 
been allotted to the amount not leas than the miniinum aubacrip* 
lion I and 

(/») every diractor of ibe company baa paid on each of the Hhaiee 
taken or agreed to be taken by hiiji and for which he is liable to 
pay cash the proportion equal to the proportion payable on application 
and allotment on the shares offered for public subscription or in 
case the company does not make a public offer on the shares 
payable in cash ; and • 

{<•) a duly verified doclaralion by the secretary or director is filed with 
the registrar in the prescrllied form ; and 

(</) where a proapeclua has not been issued to the public^ the statement 
lu lieu of the prospectus is hied with the registrar. 

On these conditions being fulfilled the registrar shall issue 
a certificate to the effect that the company is entitled to com- 
mence business, which certificate shall be concusive evidence 
that the company was so entitled. The duty of the registrar 
in this regard is purely ministerial. With regard to conclusive- 
ness the same arguments apply here as in the case of the certificate 
of incorporation with which we have already dealt. In case 
the company commences business or exercises borrowing powers 
without complying with these rsquirements, every person respons- 
ible will be liable to a fine not exceeding Rs, 500 for every day 
during which the default continues. With regard to the verified 
declaration under Sec. 103 (1) (c) by the secretary or director 
according to No. 3 above, any false declaration would make the 
officer concerned liable to serious penalty ( imprisonment of 
either description for a term wich may extend to three years 
and also a fine) as provide for under 282 {Bmp* v. 
S. M. fiossi 46 AU» 218). These (wobibitions of course do not 
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apply to private companies or companies formed before the 

commencement oftib Act of 1913. This reg^ulation will apply 
however to associations not for profit as well as to unlimited com- 
panies, as they are in law public companies. The importance 
of this certificate entitling companies to commence business is* 
as we have seen already that unless the company is entitled, to 
commence business, all contracts entered into by it prior to that 
are provisional only and will not bind the company until it 
becomes so entitled Thus if the company never becomes entitled to 
commence business, contracts entered into by it never become 
binding {In re, Otto Electrical Mfg, Co,, 1906, 2 Ch. D. 390). 
The exact language of sub-sectjon 3 of Sec. 103 is ; — 

“Any contract made by a company l>efore the date at ^bich it ib entitled 
to commence bnainefiB shall be proviBional onlyi and sliall not bo 
binding on tlio company until that date, and on that date it ahall 
become binding.” 

In this connection Swinfen Eady L J. In re Blair Open 
Hearth F. Co. Ltd, 1914, 1 Ch. D. 390 atx>age 408. has laid down 
that “All that the certificate is conclusive evidence is that the 
company is entitled to commence business, that is to say, the 
persons entering into contracts and otherwise dealing with the 
company may give faith to the certificate that the company is 
entitled to commence business.*' In this case the certificate was 
obtained on filing a statement in lieu of prospectus, among other 
^ requisite documents, in which the required particulars were not 
properly and accurately stated and it was sought to get the whole 
allotment declared void. This was refused as the statement, howe- 
ver inaccurate, was actually filed and the certificate issued. 

Adiftinistratlon and Manatfement 

The administration of a company is carried on with the 
help bf a certain number of officers and a Board of Directors. 
The officers may be the manager or the managing agent, or 
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managing director, the secretary and others. The idea here is 
that the general body of the shareholders, or members of the 
company, elect a certain number of persons as directors according 
to the constitution of the company with the exception of the first 
directors who are selected by the promoters and founders. Accord- 
ing to the Indian Companies (Amendment) Act of 1914, Sec. 
S3\, it IS compulsory for every public company to have at 
least three directors. In English Law two directors are required 
as the minimum in such cases. A private company, however, 
need not have any directors. We shall deal with the powers, 
duties and obligations of the directors in a separate chapter, 
hut for the present, it is sufficient to say that the powers 
of the directors largely depend upon the articles and the memo- 
randum of association of the company concerned. The principal 
officer, who is in most cases the mouth-piece of the board, is 
the secretary. Frequetly, there is a managing director who is 
geneially a full-time officer. In fact he holds the position of a 
manager and a director in combination. 

The decisions of important questions are arrived at meetings 
eitlier of the Board of Directors, or of the members or shareholders, 
as the case may be, and m this regard also, the constitution of 
the company will exercise considerable influence in connection 
with control. Before the holding of these meetings, an agenda, 

I c , a list of business, is taken in hand according to this agenda. 
I roceedings of the meetings are taken down by the secretary in 
a special minute book kept for the purpose according to Sec. 83 
which runs as follows : — 

(1) Every company shall cause mmutes of aU proceedings of general 

meetings and of its directors to be entered in books kept for 
that purpose. 

(2) Any sueb minute, if purpoiting to be signed by the obainnan of the 

meeting at which the proceedings wei'e had, or by the chaixmatt 
of the next succeeding meeting, shall be evidence of the prooeedmg^. 

(d) Unti] the cemtreary is proved, every general meeting of the company 
or meeting of the directors in re^ct of the prooeedinge wheveof 
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m^iuteB have been so made, ehall be deemed to have been dnh 
called and held, and all prooeedxngi) had thereat to have been duly 
had, and all appointment of directors or liquidators shall be 
deemed to be valid. 

(4) The hooks containing the minytes qf j^rocccdiogv of any gnunral meeting 
of a cmnjfany held after the cpjnfrncfur^nrnt of the Indian C \mpantes 
(Amendment) Act, IDSO, ghaU he lept at the rrgigtored q/fice of the 
company^and shall during hnmiu'gs hovTs (mhjeet to nwh reasonable 
restrictions as the company may by its articles or in general meeting 
impose so that no less than tico Imirs in each day be allotred for 
inspection) be open to the inspection of any mendicT u'lthont charge. 

(5) Any member shall at any time after seam days from the meeting hi 
entitled to be furnished uithin seren days after he has made a ri'quest 
in that behalf to the comjmny nnth a copy of any minutes referred to 
in subsection (4) at a charge not emceedlng sisc annas for eierif 
hundred icords. 

(6) If any insjiection required under subsection (d) of /In's section is refnscil 

iff if any capy required under suhsei'fion (5) of this seethn is not 
furmshed ivithin the time spicified m subsection (5) the company awl 
e\ cry officer of the company udio is hnowtngly and wilfidly in default 
shall he luihle in respect of each offence to a fne not tsjceeding ticenty” 
fie rupees and to a further fne to twenty-fire rupees for eiery day 
during ttliich the default continues,. 

(7) In the case of cmy such refusal or default, the Ctmrt may hj order 

compel an rntnadtate inipection of the books in respect of all proceedings 
ef general meetings or diiect that the copies required shall be sent to 
the persons requiring them. 

The law in connection with minutes of proceedingfs of general 
meetings and of its directors is the same now both in India 
and England. 

The minutes as recorded in the minute book and signed by 
the chairman are to be received, not as conclusive, but as prima 
foci* evidence of resolutions and proceedmgs at general meetings 
(In Rt Indian Leodone Company, 18S2, 26 Ch« D. 70; also see 
Rebello V. Cor-opefative Navigation S T. Co., 26 Bom. L.R, 907 
at p. 915), 'Again the minutes of a meeting are net exclusive 
evidence of what takes place there. An unrecorded resolution 
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may be proved aliunde (In Re Fire-Proof DOors LftL, 1916, 
Ch. D. 142). In one case where the articles prescribed that the 
disclosure of manager's interest should be entered on the minutes, 
the Court held that as the entiy on the minutes of his remunera^ 
tion resolution was not made within a resonable time he could 
not recover (Toms v. Cinema Trust Co., 1915, W. N. 29), It 
lias also been held that a loose-leaf ledger is not a proper 
minute-book {Hearts of Oak Assurance Co. v. Flower & Sons, 
( 1936 ) Ch. 76). 

MANAGING DIRECTORS 

Frequently directors appoint one of their number as a manag- 
ing director, to look after in detail the management of the company. 
Here two offices, namely that of the manager and the director, 
are merged into one person. 

Here it will be interesting to note that our Indian Companies 
(Amendment) Act of 1936, now specifically defines a manager as 
distinguished from a managing agent, which definition must be 
usefully considered in connection with discussion of the position 
ut the managing directors because, as we have already seen, a 
managing director is a director who is a manager. The defini- 
tion of a manager according to Sec. 2 (1) (9) is as follows: — 

•*Manaff$r" ubeatu a person who, jtubjeet to the vontrd aful *directUm of the 
fhmtvre h^^ thr vuifioffemetit of tlie ivhofe affairn a ami moludee 

tt dirfctor or any other pei’toa octmjfyiny the jMettUm of a wtanayer by whaierer 
mnne on lied emd whHf(sr tmier a oontraet of tervioe or not. 

In order to appoint such a managing director and to delegate 
to him such powers of the board as may be deemed necessary, 
power must be given to the company by special articles as is 
generally the case {Nelson v. James Nelson & Som, 1914, 2 
K.B, 770). The company in general meeting may also em- 
power the directors to appoint a managing director Boochoek 
ProprietaP^ Co. v. Fuhe, 1906, 1 Ch. 148). Once the directors 
are given the power to appoint managing directors, the company 
cannot interfere with the discretion of the directors in the eaercise 
of these powers (Logan Ltd,^ v. DaviSf 1911, 104 JL^.T* 914). 
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Where articles already give power on delegation to the board 
of Directors, a stranger dealing bona fide with a managing director 
has a right to take it for granted that the said officer had all the 
powers he claimed to possess {Biggersiaff w Rowatfs Wharf, 
1896, 2 Ch. 93); but this does not apply to one who did not know 
of the power of delegation {HouglUon & Co. v. Nothard, Lowe 
& Co., 1927, 1 K.B. 246). 

MANAGING AGENTS 

In India we have a peculiar system in operation in connection 
with the management of our companies under which a firm of 
merchants or a private limited company is appointed a manager or 
managing agent of a number of companies. In most cases the 
managing agents are themselves promoters of the companies, and, 
as such, take a leading part in the settlement of various questions of 
preliminary contracts with the company they are promoting as 
founders and of which they propose ultimately to become managers 
in the garb of managing agents. In spite of the fact that the 
managing agency system has existed in India lor more than half a 
century, the Indian Companies Act not only failed to define a 
managing agent but even failed to mention the expression ‘'manage 
ing agent" anywhere within the fold of its 290 sections. This 
anomaly has now been removed by the Indian Companies 
(Amendment) Act of 1936 and now not only are managing 
agents defined by the Act in a series of sections, viz., Secs. 87A, to 
371, but the various incidents applicable to managing agency work 
and organisation have been provided for in the light of past exper> 
ience of the working of the system. The idea dominant in the 
^ind of the legislature has naturally been to see that without in 
any way restricting the expansion and growth of company organisa* 
tion on which our Indian industries largely depend, they should 
bring the managing agency organisation within the control both 
of the shareholders as well as the law in such a way as would tend 
10 increase the confidence of the investors on the one handi and on 
the other hand protect an honest and first class managing agent 
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from unequal competition of adventurers appearing oh the market 
with fantastic schemes of more or less mushroom growth. 

Thus the Act now defines the managing agents in Sec. 2 (9 A) 
as follows : — 

Managing Agent*^ means a person, firm or company entitled 
to the management to the whole affairs of a company by virtue 
of an agreement with the company and under the control and 
directon of the directors except to the extent, if any, otherwise 
provided for in the agreement, and includes any person, firm or 
company occupying such position by whatever name called : 

Explanation: — if a person occupying the position of a 
managing agent calls himself a manager he shall nevertheles be 
regarded as managing agent and not as manager for the purposes 
of this Act 

It will be seen from the above definition that a very able 
attempt has been made to bring within the purview of the definition 
not only the explanation of what the system happens to be, but 
also to prevent persons assuming other garbs or names though 
they may be actually de facto acting as managing agents and 
thereby escaping the provisions of the Act. The definition was 
drafted after considerable difficulty and it is to be seen ho w far it 
works satisfactorily in practice. It is however in the opinion of 
the author a very bold attempt to tackle a rather difficult and 
complicated problem. 

Terms or Period of Managing Ajfency Agreement. 

The greatest opposition offered to the managing agency 
agreements from the standpoint of the investors by the Bombay 
Shareholders’ Association was the length of the terms of managing 
agency contracts. A term of fifty years was not uncommon and 
m many cases it was provided in addition that after the expiry of 
the said term the agents could continue until they resigned and the 
Agency contract itself was expressed to have been entered' into 
between the company and the agents, their heirs, successors and 
assigns. It has been nnw laid down in this connection that 

** No managing agent shall after the commencement of ihd 
Indian Oempaniee {AmendmeiU^ Act, 1936^ be appointed to hold 
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the office for a term of more than 20 yiws at a time* Howe- 
ver^ with regard to those wlto were appointed prior to the 
commencement of the Act, it is laid down that notwithstanding 
anything to the contrary contained in the articles of a company 
or in any agreement with the company, a managing agent of a 
company appointed before the commencement of the Indian 
Companies (Amendment) ^ ci, 7P3^, shall not continue to hold 
office after the expiry of 20 years from the commencement of the 
said Act unless then reappointed thereto or unless he has been 
reappointed thereto before the expiry of the said 20 years* In 
case of old managing agents it is further provided that upon 
such termination such managing agents shall be entitled to a 
charge upon the assets of the company by way of indemnity for 
all liability or obligations properly incurred by the managing 
agents on behalf of the company subject to existing charges and 
encumbrances if any and that the termination of the office of 
the managing agent by virtue of these provisions shall not take 
effect until all moneys payable to the managing agents for loans 
made to or remuneration due up to the date of such termination 
from- the company are paid. This section is not to apply to a 
private company which is not the subsidiary company of the 
public company'* (S* 87 A), 

It will be seen from this that the rights of the old managing 
agents appointed prior to the Act have been preserved for a further 
period of 20 years after the commencement of the Act in case their 
agreements are lengthy enough to exceed this period. The other 
protection given to them is that in case they have advanced any 
money or incurred any personal liabilty on behalf of the company, 
they would naturally have a right to be indemnified for it and that 
the termination of their office is not to take effect until all moneys 
payable to them for loans made to the company or any remunera* 
tions due up to-date are paid. 

ConditumB Applicable to Managing Agents. 

It is further laid down that notwithstanding anythit^ to the 
mnirary contained in the articles of a company or in any agree* 
ment with the company, a company may by a fesolut ion passed at a 
general meeting which notice has been given to the managing 
agent in the usual manner as to mefnbers of the company, 
remove a managing agent, if he in convicted of an offence in 
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relation to the affaire of the company punishable under the 
Indian Penal CodSt and being under the provisions of the Code 
of Criminal Procedure^ 189S^ nonhailahle. Por the purpose of 
this clause where a managing agent is a firm or a company, 
an offence committed by a member of such a firm or a director or 
an ojficer holding the general power of attorney from such firm 
is to be deemed to be an offence committed by such firm or 
company. Provided that in such cases the managing agent 
shall not be liable to be removed if the offending member, dire- 
ctor or officer as aforesaid is expelled or dismissed by the 
managing agent within 30 days from the date of his conviction 
or if his conviction is set aside on appeal" (S* SI B {a) X 

Insolvency or Transfer of Office by Managing Agents. 

In case of insolvency, the office of a managing agent shall be 
vacated (S- 87B (b) ), and it is further laid down that a transfer of 
his office by a managing agent shall be void unless it is approved by 
the company in a general meeting 'S. 87B (c) ). Thus now it is not 
possible for a managing agent to transfer his office without cansu* 
Iting the company or the shareholders in general meeting. It is 
however provided that in case where a managing agent’s firm 
changes partners, that shall not be deemed to operate as a transfer 
of the office so long as one of the original partners shall continue to 
be a partner of the managing agent's firm. The original partners 
for this purpose means in the case of managing agents appointed 
before the commencement of the Indian Companies (Amendment) 
Act, 1936, partners who were partners at the date of the commen* 
cement of the said Act, and in the case of managing agents 
appointed after the commencement of the said Act, partners whd 
were partners at the date of appointment (S. 87B). 

Now under the new Act a cliarge or assignment of renmne- 
Yetion or any part thereof effected by a managing agent will be 
Void as against the company ( S. 87B [d) )• 

Compensation to Managing Agents. 

It is usual for managing agents to provide in their agreements 
with the company for a compensation to be paid to them b case 
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their term of office is cut short through the company going into 
liquidation. It was admittedly undesirable that in case the liquida- 
tion was brought about through the negligence or default of the 
managing agent himself that he should still be entitled to sue for 
and recover anything by way of compensation and thus now the 
new Act provides ; — 

company is wound up either hy the Court or voluntarily ^ 
any contract of management made with a managing agent shall 
he thereupon terminated without prejudice, however, to the 
right of the managing agent to recover any moneys recoverable 
hy the managing agent from the company provided that where 
the Court finds that the winding uP is due to the negligence or 
default of the managing agent himself , the managing agent shall 
not he entitled to receive any compensation for the premature 
termination of his contract of management ' ( S. 87 B (s)). 

Appointment of Managing Agents. 

It IS now laid down that ^*the appointment of a managing 
agent, the removal of a managing agent, and any variation 
of a managing agent's contract of management made after 
the commencement of the Indian Companies [Amendment) Act, 
1936, shall not be valid unless approved hy the company by 
a resolution at a general meeting of the company notwithsta- 
nding anything contained in Sec. 86E. Provided that nothing 
contained in this subsection shall apply to the appointment of 
the company's first managing agent made prior to the issue of 
the prospectus or statement in lieu of the prospectus where 
terms of appointment of such managing agent are set forth*' 
(S. a7B(/)). 


Remuneration ol Managing Agents. 

In connection with the remuneration chargeable by managing 
agents who are appointed after the commencement of the Indian 
Companies (Amendment) Act of 1936, it is laid down that : — 

“The eemuneration shall be a sum based on a fixed percen- 
tags on not annoaJ profits of the company, with provision for 
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a minimum payment m the case of absence of or indequacy of 
profits, together with an office allowance to be defined in the 
agrectnent of management (S, 87C (0)* Any stipulation for 
remuneration additional to or in any other form than the 
remuneration specified above^ it shall not be binding on the 
company unless sanctioned by a special resolution of the 
company"* (S. S7C (3) ). 

Thus now all agreements with the company by managing 
agents for remuneration in form other than a percentage on profits» 
etc., such as a percentage on sale, etc., will be void unless they are 
sanctioned by a special resolution of the company concerned* 

The next point to be noted is that “net profits” on which 
remuneration of managing agents is to be calculated are specifi- 
cally defined by the Act instead of leaving them to be defined 
in the managing agency agreements according to the whims of 
the agents concerned. It is now laid down that “net profits’* for 
this purpose means : — 

“r/ie profits of the company calculated after allowing for all 
the ftsual working charges, interest on loans and advances^ 
repairs and outgoings, depreciation, bounties or subsidies recei- 
ved from Government or from a public body, profits by way of 
premium on shares sold, profits on sale proceeds of forfeited 
shares^ or profits from the sale of the whole or part of the 
undertaking of the company hut without any deduction in respect 
of income-^tax, or any other tax or duty on income or revenue 
or for expenditure by way of interest on debentures or otherwise 
on capital account or on account of any sum which may be set 
aside in each year out of the profits for reserve or any other 
special fund “ (Sec. 87C (J) ). 

The above section does not apply to a private company 

except the private company which is the subsidiary company of a 
public company or to emy company whose principal business is 
insurance (S. 87C (4) )• 

Loans to Managing Agents. 

Under the old Act the managing agents could borrow money 
and did borrow in a large way which resulted^ in the failure of 
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many concerns due to losses suffered by the said agents in their 
own personal private businesses. The Amending Act of 1936^ 
has now enacted : — 

company ihall make to a managing agent of the company 
or to any partner of a firm of tnanaging agent or to any director 
of the private company if the managing agent is a private 
company any loan out of the moneys of the company or guara- 
ntee a loan made to a managing agent ( S. S7D (1 )). This of 
course does not prevent and is not applicable to any credit held 
by a managing agent in a current account maintained subject 
to limits previously approved by the Board of Directors of the 
company with the managing agent for the purposes of the 
company's business ( Sec. 87 D {2 ). // this rule is contravened 
in any way^ any director of the company who was a party to the 
making of the loan or giving of the guarantee shall be punisha- 
ble with fine which may extend to rupees five hundred and if 
default is made in re-payment of the loan or discharging the 
guarantee the said director shall be liable jointly and severally 
for the amount unpaid," (S.87D) ), 

This section does not apply to a private company except 
the private company which is the subsidiary of a public company. 

Contracts by Managing Agents for Purchase and Supply 
of Goods to Companies, 

Except with the consent of three-fourths of the directors 

present and entitled to vote on the resolution, a managing agent of 
the company, or the firm of which he is a partner, or any partner 
of such firm, or if the managing agent is a private company, a 
member or director thereof, shall not enter into any contract for 
the sale, purchase and supply of goods and materials with the 
company. The rule of course does not apply to or affect any 
contract for such sale, purchase and supply entered into before 
the commencement of the Indian Companies (Amendment) Act 
of 1936 (S. 87D (b)). 

Inter-Compwiy Loans and Purchase of Shuras. 

A pnu^ce had grown op by which it was univarsally common 
for companies under the same managing agents to lend and borrow 
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from one another lar^ amounts of money. It was discovered that 
in a good many cases a sinking company was propped up by 
managing agents with a view to maintain their own remuneration 
for the management* through making some other prosperous 
company under their management advance money to the sinking 
concern. In some cases this money was advanced through the 
purchase of debentures issued by the company in a less favourable 
position, as an investment on reserve fund by the stronger company. 
In other cases, a still more undesirable practice prevailed of borro- 
wing on fixed deposits on the credit of a substantial company under 
the same management, with a view to lend that amount to a weaker 
company which had no such credit. This naturally resulted in the 
weakening and in many cases the ruin of many good companies 
through the failure of the weaker borrowing companies. 

The new Indian Companies (Amendment) Act of 1936 now 
provides that ; — 

“No company incorporated under the Act after the com- 
w nee ment cf the Amending Act of 19s6 which is under the 
nta na gc*ne f it of a managing agent shall make any loan to oi* 
guarantee any loan made to any company under management 
of the same managing agent and no company shall after the 
e.xpiry of six months from the commencement of the said Act 
except by way of renewal of an existing loan or guarantee given 
make any loan to or guarantee any loan made to any such com* 
p(^ny. This rule is not to apply to loans made or guarantees- 
given by a company to or on behalf of a company under its own 
managment or loans made by or to a company or to a subsidiary 
company thereof or the guarantee given by a company on behalf 
0/ a subsidiary company thereby ( Sec, 87 E if)). Any com 
travention of this provision would entail a fine not exceeding 
rupees one thousand on any director or officer of the con^any 
niaking the loan or giving the guarantee who is knowingly and 
'Wilfully in default and he shall be also jointly and sei^ally 
hahe for any loan incurred by the company in respect of such 
loans or guarantee*' (S. 87 B (2)). 

In connection with fi^e pujfchase of shares it is laid down 
that : 
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“a company other than an investment companyt that is to 
say^ a company whose principal business is the acquisition and 
holding of shares^ stocks^ debentures or other securities^ shall 
not purchase shares or debentures of any company under 
management by the same vuinaging agents unless the putchmc 
has been previously approved by a unanimous decision of the 
Board of Directors of the purchasing company'* ( 87F), 

Managing Agents’ Power to Issue Debentures. 

It is now laid down that : — 

**The managing agent shall not exercise in respect of any 
company of which he is a managing agent the power to issue 
debentures^ or except with the authority of the directors, afid 
within the limits fixed by them, a power to invest the funds of 
the company, and any delegation of such power by a company 
to a managing agent is void, ( S. 87G). 

Managing Agents’ Competing Business and 
Nominee Directors. 

In this connection it is laid down by the new Amendment Act 
that : — 

**The managing agent shall not on his own account engage 
in any business which is of the same nature as and directly 
competes with the business carried on by company under his 
management or by a subsidiary company of such company 

rS. S7H)r 

With regard to the limits of the powers to appoint nominee 
es^ifi/cio directors, it is now laid down that : — 

** Notwithstanding anything contained in the articles of 
a company other than a private company the directors, if any 
appointed by the managing agents shall not exceed in number 
one-third of the whole number of directors. ( S. 871), 
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The meetings shareholders or members held in connection 
vviLli the working and administration of the company are 

(]) The Statutory Meeting. 

(2) The Annual General Meeting, otherwise known as 
Ordinary Meeting, 

(3) The Extraordinary Meeting, 

(4) The Class Meeting. 

We shall now proceed to consider each of these meetings 
separately. 


Statutory Meeting 

This meeting is virtually speaking the first meeting that 
n joint stock company usually holds and the object seems to 
be to ensure that at the earliest opportunity the members of the 
company should have an opportunity to secure first-hand informa- 
tion as to the exact position of the company, particularly in 
relation to its financial success in floatation, as well as other 
mlormation as to the investment of its capital in the different 
branches of the enterprise for which the company is incorporated. 

The Indian Companies Act, Sec. 77 lays down that : — 

(7) Every company limited by shares and every company 
Hniited by guarantee and having a share capital shall, within 
^ period of not less than one month nor more than six months 
from the date at which the company is entitled to commence 
business, hold a general meeting of the members of the company, 
v^hich shall be called the statutory meeting, 

(2) The directors shall, at least twenty-one days before the 
day on which the meeting is held, forward a report {in this Act 
referred to as “the statutory report”) certified as required by 
^ht<i section to every member of the company and to every other 
person entitled under this Act to receive it> ' 



178 


Indian Company Law 


(J) The statutory report shall be certified by not less than 
two directors of the company or by the chairman of the directors 
if authorised in this behatf by the directors shall state : — 

(cr) the total number of shares allotted* distinguishing 
shares allotted as fully or partly paid up otherwise 
than in cash, and stating tti the case of shares Partly 
paid up the extent to which they are ho paid up, and 
in either case the consideration for which these have 
been alloted; 

(6) the total amount of cash received by the company in 
respect of all the shares allotted distinguished as 
aforesaid ; 

(c) an abstract of the receipts of the company and of the 
payments made thereout uP to a date within seven 
days of the date of the report exhibiting under 
distinctive headings the receipts of the company 
from shares, debentures and other sources, the pay- 
ment made thereout and particulars concerning the 
balance remaining in hand, and an account or 
estimate of the preliminary expenses of the company 
showing separately any commission or discount paid 
on the issue or sale of shares; 

id) the names, addresses and descriptions of the directors 
auditors, managing agents and managers, {if any) 
and secretary of the company and the changes, if 
any, which have occurred since the date of the incor- 
poration; 

{e^ the particulars of any contract, the modification of 
which is to he submitted to the meeting for its app- 
roval, together with the particulars of the modifica- 
tion or proposed modification; 

(f) the extent to which underwritinj contracts, if any, 
have been carried, out ; 

(^) the arrears, if any, due on calls from directors, mana- 
ging agents and managers ; and 

(h) the particulars of any commission or brokerage 
paid in connection with the issue or sale of shares to 
any director, managing agent or manager or a 
partner of the managing agent if the managing agent 
is a firms, or if the managing agent is a private 
company, a director thereof* 
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(4) The statutory report shallf so far as it relates to the 
shares aUoiied by the company and to the cash received ih 
respect of such shares and to the receipts and payments of the 
compa7ty, be certified as correct by the auditors of the company » 

(5) The directors shall cause a copy of the statutory report^ 
certified as required by this section to he delivered tO the 
registrar for registration forthxvith^ after the sending thereof 
to members of the company. 

6) The directors shall cause a list showing the names, 
descriptions and addresses of the members of the company, and 
the number of shares held by them respectively, to be produced 
i’t the commencement of the meeting and to remain open and 
c' c to any member of the company during the continuance 

of the meeting. 

f7» The members of the company present at the meeting 
be at hbertly to discuss any matter relating to the 
formation of the company, or arising out of the statutory 
report, whether previous notice has been given or not, but no 
resolution of which notice has not been given in accordance 
iKith the articles may be passed, 

{8^ The meeting may adjourn from time to time, and at 
any adjourned meeting any resolution of which notice has been 
given in accordance with the articles, either before or suhsequ- 
cntly to the former meeting, may he passed and an adjourned 
meeting shall hax'c the same power as an original meeting. 

(9) If a petition is presented to the Court in manner 
provided by Part V for winding up the company on the ground 
of default in filing the statutory report or holding the statutory 
meeting^ the Court may, instead of directing that the company be 
wound up, give directions for the statutory report to be filed or 
a meeting to be held, or make such other order as may be jusL 

{10) In the event of any default in complying with the 
provisions of this section every director of the company who is 
guilty of or who knowingly and wilfully authorises or permits 
the default shall be liable to a fine not exceeding five hundred 
I'lipees. 

{11) This section shall not apply to a private company. 

From the above section it will be noticed that the meeting 
has to be held within a period of not less than one month nor 
more than six months from the date at which the company is 
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entitled to commence busineg. In case of a private company 
it is entitled to commence business from the date of registration 
whereas in case of a public company it cannot commence business 
unless after incorporation it has carried out various regulations 
of the law, and satisfied the registrar of joint stock companies that 
this has been done. The registrar, when satisfied it has done so, 
issues a certificate called a “certificate entitling the company to 
commence business”. It may be noted that Sec. 77 which pro- 
vides for the holding of a statutory meeting, and issue and registra 
tion of a statutory report, does not, according to Sec. 77 (11), apply 
to a private company. 

Another requirement is that the notice con^'ening the- 
statutory meeting must state that it is the statutory meeting 
{Gardner v, Ircdale^ 1912, 1 Ch. 700). 

Default in holding this statutory meeting or in filing the 
statutory report is, under Sec. 162 of the Indian Companies Act, 
1913, a ground for winding up of the company 

The statutory report has to be sent to all members together 
with a notice of the meeting at least ten days before the 
day on which the meeting is held; this includes not only 
the holders of ordinary shares, but also those who hold pre- 
ference shares. The debenture holders are also entitled to 
receive this statutory report (Sec. 146 of the Indian Companies 
Act). The statutory report, as far as it relates to the shares 
allotted by the company and the cash received in respect 
of the shares, plus receipt in payment of the company on capital 
account, must be certified as accurate by the auditors of the com- 
pany. In the case of public companies this report must be filed 
with the registrar forthwith after sending it to the members of 
the company. 

The above rule of law is mostly the same as that of the 
'Bnglish Act. In the English Act the statutory meeting has to" be 
cftllerd within not less than one month and not more than three 
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months instead of not more than six months as in case of the 
Indian Act. The statutory report is required to be sent by our 
Indian Act at least 21 days before the "^ay of the meeting whereas 
in the English Act it is to be sent 7 days before the meeting* 
The English section does not contain clauses (/), (g) and (h) to 
sub-section (3) of our Sec. 77. These have been added by our 
Indian Companies (Amendment) Act of 1936. 

GENERAL MEETING 

A general meeting of a joint stock company is a meeting of 
its members, or of its shareholders duly convened according to 
the terms and conditions of the articles of association or requisition 
of members as provided for by Sec. 78 of the Indian Companies 
Act. Prima facie all shareholders of the company are at liberty 
to attend this meeting. Sec, 76 of the Indian Companies Act lays 
down in connection with the general meeting as follows : — 

{76) (1 ) A general meeting of every company shall he held 
within eighteen months from the date of its incorporation and 
thereafter once at least in every calendar year and not more 
that fifteen months after the holding of the last preceding 
general meeting, 

(2) If default is made in holding a meeting in accordance 
with the provision of this section, the company and every direc* 
tor or manager of the company who is knowingly and wilfully a 
party to the default shall be liable to a fine not exceeding 
five hundred rupees, 

(J) default is made as aforesaid^ the Court mayt on the 
application of any member of the company, call or direct the 
calling of a general meeting of the company. 

The above section makes it compulsory to hold the annul)! 
general meeting. 

(I) within eighteen months from the date of its incorporation! 
and thereafter, 
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(2) onoe at least in every calendar year, and 

(3) not more than fifteen months after the holding of the last 
preceding general meetlng^ 

Failing compliance with any of these requirements, an offence 
is committed and the fine as provided for by this section will be. 
levied The calendar year, of course, commences from 1st 
January and ends on 31*st December (Gtfrso/t v. Barton^ 1875, L 
R. 10 Q. 13. 329). If the meeting is not called at least once in the 
calendar year, and is also not called within the fifteen months from 
the date of the last meeting, two separate offences are committed 
and the party charged will be separately fined for each offence 
{Smedley v. Companies' Registrar^ 1919, 1 K. B. 97). Of course 
m the case of default in calling the meeting the Court may, on the 
application of any member of the company, call or direct the tailing 
of a general meeting of the company (Sec. 76 (3) ). 

A further point to be remembered is that when the articles of 
association of the company concerned make a distinction between 
an ordinary and an extraordinary general meeting, the extraordinary 
meeting held on the requisition of shareholders does not come 
within the definition of general meeting under bee. 76 {Emperor v 
Hasur, 1923, 25 Bom L. R. 224). In Gibson v. Barton^ referred 
to above Blackburn^ J laid down that “no individual director, nor 
a manager, probably has the power, certainly no one of them has 
the strict legal right, to call a meeting- A meeting is to be called 
by order of the directors and not by any individual person.” In 
one case where the Secretary on a requisition sent out a notice 
-/convening an extraordinary meeting which purported to be issued 
by order of the board, when in fact no such order was issuedi it 
was held that on ratification by the directors of the said notice it 
became good for all purposes {Hooper v. Kerr Stuart & Co., Ltd,, 
1900,83 L. T. 729). In case of a meeting of the subscribers of the 
memorandum any reasonable notice will do. In one case two days’ 
notice was held sufficient {John H^orlcy Building Co. v. Barrast 
1891 2 Cu- 386 , In case of urgency a mandatory injunction 
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granted by the Court directing the directors to call a meeting foith^ 
with as was done in England under Sec. 66 (1) of the Act of 190S 
corresponding to our section of the present English Act of 1§2$ 
{Rutherford v. Farmery, 1915, R. No. 1524; Ashbury J, 12 Nov, 
1915). The new English Act has now provided for the expenses of 
requisitionists being paid out of the directors’ remuneration if they 
wrongfully make default in calling a meeting, and has given the 
Court the power to call the meeting if it is impracticable to do so 
in the manner prescribed by the articles on the application of a 
diiector or any member entitled to vote, or on its own motion (Sec, 
115 (2) of the English Act of 1929). 

It may be noted that the English Act does not piovide for 
the meeting being held within months from the date of its 
nirorporation but simply states to the effect that the annual general 
meeting shall be held once at least in every year which means of 

touise calendar year and not later than 15 months from the 

pie\ious meeting. 

To stop a general meeting of the company by the Court, a 
very strong case has to be presented {isle of Wight Ry, Co v, 
Tahourdin, 1883# 25 Ch,D,320). We have seen that where a 
company fails to hold its annual general meeting in proper time 
any member of the company may apply to the Court and the Court 
uiay call, or direct the calling of, the said meeting. 

Minutes of the proceedings of these meetings must be recorded 
m a book kept for the purpose, and shall be signed by the 
chairman of the meeting at which the proceedings were had, 
or by the chairman of the next succeeding meeting when they 
‘Shall be evidence of the proceedings. 

The notice of the general meeting must be given to the mem- 
bers m Indian law at least fourteen days and in English law at 
least seven days before the date of the meeting because omission to do 
^^prima facie invalidates the meeting {Smyth v, Darley, 1849, 2H* 
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L.C. 789), The articles of association of a good number of com* 
panics provide that accidental omission shall not invalidate the 
meeting, in which case, the provision shall apply. The executors 
or administrators of deceased members are not entitled to notice 
unless registered as members, and unless the articles provide 
Otherwise [Allen v. Gold Reefs of W. Africa^ 1900, 1 Ch- 656). 

The usual business of a general meeting is : — 

(1) To receive the directors’ report of the work done during 
the period preceding the date on which the meeting is helJ, 

(2) to receive the profit and loss account and balance sheet 
duly audited by the auditor of the company, 

(3) to consider the auditor’s report uhich is generally attached 
to the balance sheet. The auditors’ report has to be read before 
the company in general meeting, and shall be open to inspiecUon 
by any member of the company. 

(4) to declare the dividend, if any, 

(5) to elect the directors in the case of vacancies, and 

(6) to appoint an auditor for the next year and fix his 
remuneration. 

Any other business is considered to be special and due notice 
has to be given. The articles of association generally set out the 
nature of business which is to be done at this ordinary meeting, 
and in some companies they provide that the meeting be held 
half-yearly. The usual practice is to provide in the articles for 
at least seven days’ notice. It is at this meeting that the share- 
holders are in theory supposed to exercise control over the com* 
pany, the nature of which control will undoubtedly depend on 
the powers left to individual shareholders as to voting in the 
memorandum or the articles of association of the company. Where 
ptima facie directors were improperly appointed they were restrai- 
ned from presiding over a meeting called by them as an extraordi. 
nary general meeting {Harhen v. Phillips^ 1883, 23 Ch. D, 14). 
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If the directors’ report as presented at the general meetii^ig is 
not accepted, it amounts to a vole of censure on the directorsi 
but it has no further effect, as it is not necessary that the report 
should be accepted* Now under the Indian Companies (Amend- 
ment) Act 1^36, the company may by extraordinary resolution 
remove any director, whose period of office is liable to determina- 
tion at any time by retirement of directors in rotation » before the 
expiration of his period of office and may by ordinary resolution 
appoint another person in his stead. The person so appointed 
slinll be subject to retirement at the same time as if he had become 
.1 director on the day on which the director in whose place he is 
appointed was last appointed director. A director so removed shall 
not be re-appointed a director by the board of directors (Sec. 86 0(1) ). 
Some articles of association also give the members power to remove 
the cliiectors. In the absence, however, of being able to remove the 
directors on account of the requisite majority for an extraordinary 
resolution not being available the shareholders may adopt the plan 
ot wailing till each one of them retires by rotation, and re-elect 
whomsoever they please. 

With reference to meetings in general the Indian Companies 
(Amendment) Act of 1936, Sec. 79 has made detailed provision 
which section is substituted for the old Indian section and now 
following Sec. 115 of the English Act. 

Tne English A ct provides for a seven days' notice for the 
general meeting, Our Indian Act provides tor a notice of not less 
than 14 days. Clauses (c), {d) and (c) of sub- section given below are 
not found in the English Act. 

Section 79 runs as follows : — 

Sec. 79 (l) The following provision shall have effect with 
respect to meetings of a company other than a private company 
not being a subsidiary of a public company and the procedure 
thereat, notwithstanding any provision made in the articles 
of the company in this behalf 
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(a) a meeting of a company other than a meeting for the 
passing of a special resolution may be called by not 
less than fourteen days' notice in writing; but with 
the consent of all the members entitled to receive 
notice of some particular meeting that meeting may 
be convened by such shorter notice and in such 
manner as those members may think fit; 

ib) notice of the meeting of a company xiith a statement of 
the business to he transacted at the meeting shall be 
served on every member in the manner in which 
notices are required to be served by ^ Table A and for 
the purpose of this clause the expression 'Table A' 
means that table as for the time being in force; but 
the accidental omission to give notice to^ or the non- 
receipt of notice by, any member shall not invalidate 
the proceedings at any meeting; 

(cj five members present in person or by proxy^ or the 
chairman of the meeting, or any member or members 
holding not less than one-tenth of the issued capital 
which carries voting rights shall be entitled to demand 
a poll : Provided that in the case of a private 
company if not more than seven members are 
personally present y one member y and if more than 
seven members are personally present, two members 
shall be entitled to demand a Poll; 

[d) an instrument appointing a proxy, if in the form set 
out in regulation 67 of Table shall not be ques- 
tioned on the ground that it fails to company with 
any special requirements specified for such instru- 
ments by the articles; and 

{e) any shareholder whose name is entered in the register 
of shareholders of the company shall enjoy the same 
rights and be subject to the same liabilities as all 
other shareholders of the same class* 

(2) The following provision shall have effect in 80 far as the 

mHicm of the company do not othor provision in that 

behalf 

(flt) two or more members holding not less than one-tenth of 
the total share capital paid up or, if the company has 
not a share capital, not less than five per cent in 
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number of the menihe^t the compan^^ may caU a 

meeting\ 

{b) iu the case of a private company fnemhers and in 
the case of any other company five members personally 
present shall be a quorum ; 

(c) any member elected by the members present at a meeting 
may be chairman thereof^ 

id) in the case of a company originally having a share 
capital^ every member shall have one vote in respect 
of each share or each hundred rupees of stock held by 
him, and in any other case every member shall have 
one vote ; 

{e) on a poll votes may be given either personally or by 
proxy ; 

{f) the instrument appointing a proxy shall he in Uffiting 
under the hand of the appointor or of his attorney 
duly authorised in writings or if the appointor is a 
corporation, either under seal or under the hand of 
an officer or an attorney duly authorised; and 

U) a proxy tnust be a member of the company, 

(jj // for any reason it is impracticable to call a meeting of a 
company in any manner in which meetings of that company may 
he called or to conduct the meeting of the company in manner 
prescribed by articles or this Act, the Court may, either of its 
own motion or on the application of any director of the company 
or of any member of the company who would he entitled to vote 
at the meeting, order a meeting of the company to be called, held 
and conducted in such manner as the Court thinks fit, and 
where any such order is given may give such auxiliary or con- 
sequential directions as it thinks expedient, and any meeting 
called, held and conducted in accordance with any such order 
^hall for all purposes be deemed to be a meeting of the company 
duly called, held and conducted. 

The English Act does not contain clauses (e) and (/} in sub- 
section (2) of the above which have been specifically added by our 
tiew Amending Act 
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Inspectors appointed hy the Company and the Government* 

Section 142 of the Indian Companies Act gives the company 
the power to apijoint inspectors to investigate its affairs by a 
special resolution, which power may be exercised by the com- 
pany if necessary Failing this, the powers under Sec. 138, namely 
that of applying to the local government for one or more com- 
petent inspectors to investigete the affairs of the company, and to 
report upon it, may be resorted to. The section leaves open the 
following four courses in the following circumstances : — 

(i) in the case of a banking company having a MhiiTB capital, on appli- 
cation of nieirberf. holding not loss than one-BftK of the Hhares iHsued, 

(lij iu the oase of any other ccmipany having a share capital, on the 
application of members holding not le.ss than one-tenth of the shares 
ifiBued ; 

(ill) in the ease of a company not haying a ehare capital, on the appli- 
cation of not less that one-fifth in number of tbo persons on the 
cximpauy's register of m ember 'i ; 

(iv) in the case of a company, on a report by the Kegistrar under Sec. V^l, 
Bub-eection (5). 

According to English Law such inspectors may be appointed 
either by the company itself by passing a si>ecial resolution or on 
an application to the Board of Trade. Such application is to be 
made (according to Sec, 135(1) of the English Act) in the same 
proportions as those required by the Indian Act with this one 
difference viz; in the case of a banking company having a share 
capital, in which case the English Act requires the application to 
be made by members holding not less than one-third of the shares 
issued instead of one-fifth of the Indian Act 

These inspectors shall have the right to examine on oath any 
person in relation to the company, or its business, and of calling 
upon all who have been oQicers of the company, to produce all 
books and documents relating to them in -^their custodiy or power. 
On the conclusion of their investigations the inspectors shall present 
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their report. Thid report^ or a oertifted copy at it« authen- 
ticated by the seal of the ddmpany concerned, is admiee^S^Bi m legal 
proceedings as evidence of the opinion of the inspectors relating to 
matters contained therein. 

Extraordinary Meeting 

Over and above the two types of meetings discussed abov6» 
other meetings may be held to consider special questions. These 
are known as “Extraordinary General Meetings”. 

The period of notice is the same as in the case of Ordinary 
General Meetings i.e. 14 days in Indian law and 7 days in English 
La\v. At these meetings only special business of which notice has 
been given can be transacted, and in case of “extraordinary reso- 
lutions" to be passed, the notice must specify the intention to pro* 
pose the resolution as an extraordinary resolution (S. 81 (1) ) which 
means that the actual resolution must be set out in the notice. 
There is considerable doubt whether an amendment on such a 
resolution can be moved, but Palmer lays down that an amendment 
which comes within the scope of the notice and does not commit 
the meeting to anything more onerous than the resolution, can be 
moved. It may be mentioned that as regards special resolutions 
there is no objection to an amendment {Torbock v. Lord Westbury, 
1902, 2 Ch. 871; see also Parshuram Dattaram Shamdasani v. 
The Tata Industrial Bank, Ltd,, 1924, 26 Bom. L.R- 987 at p. 
1007). 

These meetings may be called:— 

(1) By the directors themselves, or 

(2) By the members on a requisition according to powers re- 
served to them under Sec. 78 of the Act, or 

(3) By the Court under Sec. 79 (3) either suo tnotu or pu 
application by a director or member. 

The exact language of section 78 runs as follows 
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(/) Notwithstanding any thing in the articles, the directors 
of the company which has a share capital shall, on the 
requisition of the holder of not less than one-tenth of ^ 
the issued share capital of the company upon which 
all calls or other sums then due have been paid^ forth- 
with proceed to call an extraordinary general meeting 
of the company. 

i2) The requisition mnst state the object of the meeting, and 
must be signed by the requiiionists and deposited at the 
registered office of the company, and may consist of 
several documents in like form each signed by one or 
more requisiiionists. 

(3) If the directors do not proceed within twenty-one days 

from the date of the requisition being so deposited to 
cause a meeting to he called, the requisiiionists, or a 
majority of them in value, may themselves call the 
meeting, but in either case any meeting so called, 
shall he held within three months from the date of the 
deposit of the requisition. 

(4) Any meeting called under this section by the requisi- 

tionists, shall be called in the same manner, as nearly 
as possible as that in which meetings arc to be called 
by directors. 

(5) Any reasonable expenses incurred by the requisitionists 

by reason of the failure of the directors duly to convene 
a meeting, shall he repaid to the requisitionists by the 
company, and any sum so repaid shall be retained by 
the company out of any sums due or to become due from 
the company by way of fees or other remuneration for 
their services to such of the directors as were in default* 

The English Act contains provisitions to the same effect 
Section 114. 

Class Meeting and Variation or Modification of Rights 

A class meeting is a meeting of the shareholders of a 
tparticular class convened with a view to ascertain their views 
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or pass a resolution in connection with a question relating to their 
class. Where a re-or^anisation of share capital has to be made, it 
IS clearly provided by the proviso to sub-section (1) of Sec, 54, that 
no preference or special privilege attached to or belonging to any 
class of shares, shall be interfered with except by a resolution passed 
by a majority in number of shareholders of that class, holding 
three-fourths of the share capital of that class, arid any resolution so 
passed shall bind all shareholders of that class. Frequently, holders 
of shares of a particular class are given the privilege by the memoran- 
dum or the articles to appoint separate auditors, t.e., over and 
aljove those appointed by the company in general meeting on behalf 
of the general body of shareholders, to exercise which right also 
a class meeting of shareholders may have to be called. 

With reference to the variation or modification of rights 

of shareholders it has been specifically provided by Sec. 66A of the 
Indian Companies (Amendment) Act of 1936 which corresponds with 
sec. 61 of the English Act of 1929, that if in the case of a company 
the share capital of which is divided into different classes of shares, 
provision is made by the memorandum or articles for authorising 
variation of the rights attached to any class of shares in the company 
subject to the consent of specified proportions of the holders of the 
issued shares of that class, or the sanction of a resolution passed by 
a separate meeting of the holders of these shares, and in pursuance 
of the said provision the rights attached to any such class of shares 
are any time varied, the holders of not less in the aggregate than 
10 per cent (15 per cent under the English Act) of the issued 
shares of that class, who did not consent to or vote in 
favour of the resolution for variation, may apply to lha 
Court to have the said variation cancelled. Where any such applica- 
tion is made, the variation shall not have effect unless and until it 
3s confirmed by the Court. An application for Ihis purpose must 
be made within 14 days ( 7 days according to the English Act) 
after the date on which the consent was given or the resolution was 
passed, as the case may be. This application may be made on 
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behalf of the shareholders entitled to make the application by such 
one or more other member as they may appoint in writing for the 
purpose. The Court after hearing the applicant and any other 
person who applies to the Court to be heard and who is interested 
in the application, may, if it is satisfied having regard to all the 
circumstances of the case that the variation would unfairly pre- 
judice the shareholders of the class represented by the applicant, 
disallow the variation. If, on the other hand, the Court is not so 
satisfied, it would confirm tne variation. The decision of the Court 
on any such application shall be final. The company must within 
15 days after the service of any order made on any such applica- 
tion forward a copy of the said order to the Registrar. In case ot 
default in complying with this provision, the company and every 
officer who is knowingly and wilfully in default is liable to a fine 
not exceeding Rs. 50. The expression “variation^* in this section 
includes “abrogation” and the expression “varied” shall be construed 
accordingly. 

This section was first introduced in the English Cornp)anies 
Act of 1929 on the recommendation of the Greene Commisbion oi 
1925-26 because in the opinion of the Commission the modification 
of rights clause in the articles sometimes operated to cause hardiship. 
In the opinion of the Commission this was particularly the case 
where, for example, preference shareholders whose rights it was pro- 
posed to cut down, held ordinary shares, who would be benefited by 
the modification and who would use their votes as preference share- 
holders at the preference shareholders, meeting to secure such benefit 
to themselves against the interest of the general body of preference 
shareholders. They thus recommended that the remedy lay in 
giving the Court in proper cases a power to review the resolution 
of a class meeting, which in their opinion, would be sufficient to 
prevent injustice without interfering with the benefical operation of 
the modification clauses in the articles. 

With respect to the requisition it must be noted tliat in case 
t>i joint members all must sign and the signature of one on behalf 
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of another will not do {Patent Woolking Syndicate v, Pearee^ 
1906, W. R. 164). The right to join in the requisition is a statu- 
tory right which cannot be taken away by the articles, and therefore, 
according to Gote-^Brown, p. 353-4 (35 Edn.), those shareholders 
who have no right to vote given by the articles can also be signa- 
tories to this requisition. 

General Rules applying to Meetings 

The general rule of law is that to constitute a meeting there 
must be at least two persons present. The same rule applies to 
joint '.tock companies and it has been held in Sharp v. Dawes, 2 
Q. 15. D. 26, that a single shareholder cannot constitute a meeting 
of a company in .spite of the fact that he held a large number of 
proxies. In case of joint stock companies the minimum number of 
members is fixed at two in case of private and seven in case of 
public companies, so that one can get at least two to meet, but in 
cases where a resolution of a majority of shareholders of a class is 
required, difficulty does arise when all shares of that class are held 
by one person. It has been held in East v. Bennett Bros, Lid . 
l^Ml, 1 Ch. 163, that there being nothing in the constitution of the 
company to prevent the whole of the original preference shares 
being held by one shareholder, the word “meeting” in the memora- 
ndum and articles must be taken to have been used not in its strict 
sense, but as applicable to the case of a single holder and thus a 
resolution signed by that one shareholder was equivalent to a reso- 
lution passed by a meeting of shareholders of that class. A class 
of shareholders may not be given the right to vote by the articles 
^nd in that case, apart from some special provision in the articles, 
they are not entitled to be summoned to the meeting, (in re* Macke- 
nzie & Co., Ltd., 1916, 2 Ch. D. 450). 

With reference to notice to call a meeting it eras held in Smith 
V. Paringa Mines Ltd-, 1906, 2 Ch, 193, that once the notice is 
given and a general meeting is properly convmed, the directors 
have no power to postpone the meeting by another notice or by any 
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other means, unless the articles of associatipn expressly give them 
Such power. The correct course would be to hold the 
meeting and then get it adjourned in a proper manner. It may be 
here mentioned that when the articles of association make it 
compulsory that notice of business at a meeting of a si>ecial nature 
must be given, the notice must give substantial information as to 
what IS proposed to be done otherwise the business done will be 
invalid (Pacific Coast Coal Mine, Ltd. Arbuthnot, 1917, App. 
Cas. 607). 

In the case of companies, there is always a permanent chairman 
who takes the chair as of right at all meetings. Usually the articles 
contain a clause as in Table A, to the effect that if at any meeting 
the chairman is not present “within fifteen minutes after the time 
appointed for holding the meeting or is unwilling to act as chan man, 
the members present shall choose some one of their number to be 
chairman.” The duty of the chairman, in conference with the 
secretary, is to see that the requisite quorum, as pro\ ided for by 
the articles, is present, and that all persons present ha\e a right to 
be there under the regulations of the company. Generally, the 
regulations provide that a certain number or proportion shall con- 
stitute a quorum, but in case the articles are silent the majority 
must be present. This was laid down in Attorney General v. Davy^ 
2 Atk- 212 by Lord Hardwick. According to his Lordship, ‘*It 
cannot be disputed, that whenever a certain number are incorporated 
a major part of them may do any corporate act, so it all are 
summoned and a part appear, a major part of those that appear may 
do a corporate act," If, however, a resolution is passed at a meeting 
of directors at which the requisite quorum was not present it has 
been laid down that the resolution can be confirmed at a subsequent 
meeting where there is no irregularity, because Tt would be a very 
great hardship indeed upon persons who are members of a company 
of this kind, if upon such grounds as these, after certain transactions 
have been acted upon by everybody and believed to be valid, they 
were afterwards to be invalidated" and therefore it was held that 
^‘taking the two meetings together, there was a quorum." 
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On the question of quorum in a Bombay case, In re Sir 
Hormuftji A. Wadia^ Kt , 23 Bom. L.R. 1104. at a meeting of the 
Board of Directors, where five directors were present, a resolution 
was passed allotting a certain number of shares to three of the 
direrlors present. The articles laid down a quorum of at least three 
directors. In voluntary liquidation the liquidator sought to rectify 
the register on the ground that the allotment was invalid having 
regard to Sec. 9 IB, It was held that as the three directors who 
look the shares were not entitled to vote, there was no quorum and 
the resolution and the allotment were invalid. 

When bussiness is brought forward, it is the duty of tho 
chairman to see that every one present is given a fair opportune 
ity to be heard on every question before the meeting, and that 
none but the mover of the proposition is allowed a second speech, 
except by way of a brief explanation. The chairman has to put, 
till motions or resolutions, and amendments correctly brought 
forward, to vote, and it is the chairman who declares the result. 
The chairman has the Common Law right to enforce order, and 
in case a person present behaves in a disorderly manner, the 
cliairman may, after giving him proper a opportunity to correct his 
conduct, or to withdraw, order the person to be forcibly ejectecL 
In case of ejection, no more force should be used than what is 
actually necessary. When the chairman finds it impossible to 
maintain order, he has a right to adjourn the meeting. This right 
to adjourn the meeting particularly depends on the constitution of 
the company, which has to be carefully consulted, as in the absence 
of express powers, the charman cannot adjourn the meeting without 
the consent of the members present. The chairman decides all 
points of order raised by any member present and his ruling on 
points of procedure is final. It was held in Henderson v. Bank of 
Australia^ 1889, 40 Ch. D. 170, that when a chairman deliberately 
rules that a certain amendment cannot be pressedi it would be 
improper and indecent for any member to proceed to discuss the 
propriety of the chairman's ruling. 
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In National Dwelling Society v. Syhes^ 1 S94, 3 Ch- D, 155 
it was laid down that the duty of the charinian was to preserve 
order« conduct proceedings regularly, and to take care that the 
seqse of the meeting is properly ascertained with regard to any 
question before it, but he has no pow'er to slop the meeting or 
adjourn it unless the articles give him the power. If the articles 
lay down that the chairman “may” adjourn, as ui Table A, he has 
a discretion and may decline to adjourn even though the majority 
of shareholders desire the adjournment (Salisbury Gold Mining 
Co. V* Hathorn, 1897, App. Cas. 268). II he wrongfully does 
so the meeting can go on by appointing another chairman, 
111 Wall V. Exchange Investment Corporation Ltd. 1926, 
1 Ch. 143, where the articles laid down that no objec 
tion should be taken to the validity of any vote except at 
the meeting at which it w^as tendered and that every vote whether 
given in person or proxy, not disallowed at any meeting should be 
valid for all purposes, it was held that the decision of the chairman 
who in bona fide exercise of the power conferred upon him by the 
acticles, had refused to disallow a vote by proxy to which objections 
haul been taken at the meeting, was final and would not be reviewed 
by the Court (Wall v. London and N, A. Cor., 1899, 1 Ch. D. 550 
was approved). 

Generally speaking, the chairman has two rights of vote, via., 
that of voting in his capacity as a member according to the voting 
power reserved to individual members, and in case of a tie, 
wher6 the votes are equal on either side, the chairman has what is 
known as the “casting vote" by the use of which he may help 
the meeting to arrive at a decision if he so desires. This second or 
casting vo^'^must be expressly given in the articles as the chairman 
has na right to a casting vote at Common Law. 

No discussion should be allowed until there is some duly 
proposed and seconded motion or proposition before the meeting* 
as otherwise the meeting may keep on talking irrelevant matters 
without arriving at a decision. When a proposition is to be moved 
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of which due notice has been given, the chairman calls upon the 
person who has to move it, to move the proposition which has to 
be seconded by some other member present. 

The motion must always be framed in an affirmative form, 

A motion which is not seconded has to be dropped and no note 
will be taken of it in the minutes. On the other hand, when once 
a motion is proposed and seconded, it becomes the property of 
the meeting, and neither the proposer nor the seconder has the right 
to withdraw it without the unanimous consent of the meeting, The 
mover of the motion which is not seconded has no right to speak 
on it. 

After a motion is proposed and seconded, an amendment of 
which due notice has been given, may be moved. It has been 
decided that where no notice as to an amendment on a motion was 
given, still if the amendment falls within the scope of the original 
notice, it may be moved (Torhock v. Lord Westbury^ 1902, 2 Ch, 
871), On the same principle, where notice of a meeting for the 
appointment of other persons as directors was duly given, it was • 
held that it was within the rights of the parties to add more names 
by way of amendments. In a recent Bombay case (T, H. Vakil v, 
Bombay Presidency Radio Club, (1945) 47 Bom, L, R. 428) it was 
held that as a general rule amendments to a proposition must be 
germane to its subject-matter, and must not be, in substance, a 
direct negative of it. In this case it was held that where at a 
meeting called for reception and adoption of accounts, a proposition 
is moved that the report of the managing committee and the audited 
balance sheet and profit and loss account be ''received and odopted/, 
an amendment to it saying that the above be "received but not 
adopted" and "that a committee be appointed to look into them and 
lo report thereon" is not a direct negation of the proposition and 
can be properly moved. When more than one amendment of a 
motion is proposed the chairman may use his discretion in 
arranging "the order in which they are to be takenu After 
dealing with the amendments tb^ original motion may be tak^ in 
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hand, if the amendments are lost, the original motion is put to 
the meeting, but if the amendment is carried, the original motion, as 
altered by the amendment, is taken up and put to the meeting as a 
substantive motion. In case the chairman refuses to put an 
amendment lawfully moved, the resolution of which it is the amend- 
ment, will be invalidated. It has been held that no amendment can 
be moved after the close of the poll (R. v, Roberts, 1868,3 B, & S, 
495). 

As to the right of the shareholder to speak at a meeting 
•Pratt J. in {Parshuram Dattaram Shamdasani v. The Tata 
Industrial Bank^ Ltd,, 47 Bom, 915) laid down that “A share- 
holder is not entitled to speak as much as he pleases but has a right 
to be heard in reasonable terms for a reasonable time" (See also 
Wall V. London and Northern Assets Corporation, 1898, 2 Ch. D. 
469). The other points of interest laid down in this decision of 
PrirW were (1) where the articles lay down that the chairman 
may adjourn the meeting “with the consent of the meeting" the 
chairman cannot be compelled to adjourn by the meeting ; (2) irre- 
» gulanties are not a matter for the Court, but for a majority of the 
company to deal with ; (3) the Court will interfere only if the rights 
of the shareholders are infringed or if a case of fraud or ultra vires 
action is made out. 

It frequently happens that the discussion on any motion, or 
amendment, drags on, in which case, if the constitution of 
the company permits, any one present who thinks that the mind 
of the meeting, is made up, and that the motion should now be 
put to vote without any further waste of time, may do so by 
proposing to the effect that the “question be now pul". This is 
known as the closure, familiarly called “the gag". If seconded, 
and allowed by the chairman it should be put it to vote, and ii 
carried, no further discussion on the original proposition, or the 
amendment on which the closure was proposed, should be allowed 
The chairman should not allow the closure if in his opinion, the 
quesiion has not been sufficiently discussed by all sides in propor- 
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tion to its importance. At this point it will be interesting to 
two other types of closures viz.^ the “guillotine” or ctoEure by 
compartments, and the “kangaroo” which are mostly used in the 
House of Commons to limit debate and accelerate business. In 
case of the “guillotine” certain periods of time are allotted by 
resolution to the various portions or stages of a bill before the 
Housei or matter before the meeting. At the end of each period, 
discussion must close and the portions under discussion be put to 
vote. The kangaroo, as its name implies, refers to cases in Hhich 
the chaiman is empowered to select which amendments shall be 
discussed, and the debate jumps from one selected amendment to 
another omitting all intervening ones. 

We have already seen elsewhere that every member of a 
company has a right to be heard for a reasonable time on the 
question at issue. On this pointy it was laid down in Wall v. 
London Northern Assets Corportaion^ 1898, 2 Ch.D.469 to 
the effect that at the meeting of a corporation it is not competent 
to the majority to come determined to vote in a particular way 
on any question and to refuse to hear any arguments to the con- 
tiary ; but when the views of the minority have been heardi it is 
competent to the chairman with the sanction of a vote of a meeting 
to declare the discussion closed and to put the question to vote. 

It may be further added that a company which is a membeir 
of another company may, by resolution of the directors, authorise 
any of its officials or any other person, to act as its representative 
at any meeting of that other company, and the person so authorised! 
shall be entitled to exercise the same powers on behalf of the 
pany which he represents, as if he were an individual sbareholSef 
of that other company whose meeting he attends (S 80). 

RESOLUTIONS 

The resolutions that can be passed at the meetings held by 
a joint stock company may be divided under three different headings 
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vtz.i (1) Ordinary resolution, (2) Extraordinary resolution and 
(3) Special resolution* 

An ordinary resolution, is a resolution passed by a simple 
majority of such members as are entitled to vote who are present in 
person or by proxy (where proxies are allowed). 

An extraordinary resolution,! s a resolution which has been 
passed by a majority of not less than three-fourths of such members 
as ar|^ entitled to vote, and who are present either personally or by 
pioxy (where proxies are allowed), at a general meeting of which 
due notice, specifying the intention to propose the said resolution as 
an extraordinary resolution, has been duly given (S. 81). 

An extraordinary resolution is necessary in the following 
cases — 

(1) To remove a director (S. 86 G). 

(2) To wind up a company voluntarily fS. 203 (3)) 

(3) To sanction any arrangement between a company and its 
creditors (S. 215). 

(4) To sanction powers of a liquidator in a voluntary winding 
up (S. 212 (1) )• 

A special resolution, is a resolution which has been passed 
in the manner required in the passing of the extraordinary resolution, 
and at a general meeting of which not less than twenty-one days’ 
notice specifying the intention to propose the resolution as a speciaf 
resolution has been duly given : provided that if all the members 
entitled to attend and vote at any such meeting so agree, a resolu- 
tion may be proposed and passed as a special resolution at a 
meeting of which less than twenty-one days’ notice has been given. 
It IS not compulsory that a special resolution should be passed 
exactly m the terms of the notice, but may be amended (Torbock Vi 
Lord Westbury, 1902, 2 Ch.D, 871). 

A special resolution is necessary . — 
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(1) To alter the articles (S- 20 (1) ). 

(2) To change the company's name with the sanction of the 
Central Government (the Board of Trade in Englisb law 
(& U(4)). 

(3) To change the place of the registered office ftom one 
province to another with the sanction of the Court (S 12)^ 

(4) To alter the objects of the company with the Courtis 
sanction in certain cases (S. 12)^ 

(5) To reduce or cancel share capital with the Court’s confirm 
matioii (S. 55). 

(6) To create reserve liability of limited company (S, 69^ 

(7) To make the liability of directors unlimited (S. 71(1)), 

(R) To assign the office of a director or manager fS, 83 B). 

(9) To sanction additional remuneration of managing agent 
(S. 87 C). 

(10) To appoint inspectors to in\^stigate company’s affairs 
(S. 142), 

(11) To procure a winding up by the Court (S. 162), 

(12) To wind up voluntarily (S. 203 (2) ). 

(13) To empower the liquidator in voluntary winding up to 
sell or transfer assets to another company (S. 208 C), 

(14) To substitute memorandum and articles for a deed of 
settlement (S, 267). 

In all these cases where these resolutions are submitted to 
the meeting, a declaration by the chairman by a show of hands 
to the effect that the resolution is carried shall, unless a poll 
IS demanded, be conclusive evidence of that fact, without any 
further proof being required as to the number or proportion 
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of the votes recorded in favour of, or against the resolution 
(S, 81 ). If, however, a poll is demanded by any five persons 
present in person or by proxy, or the chairman of the meeting, or 
any member or members, holding not less than one-tenth of th* 
issued capital which carries voting rights, demand a poll, the chairman 
may direct the same to be given in accordance with the articles. 
In case of a private company, however, if not more than seven 
members are personally present one member, and if more than 
seven are personally present, two members shall be entitled to 
demand a poll (S. 79 (1) (c)). This poll may be taken at the same 
meeting or in any manner as the chairman directs. It is generally 
taken by a division or by ballot. In computing the majority on the 
poll, reference shall be had to the number of votes to which each 
member is entitled by the articles of association of the company 
(S. 81). 

According to the Entf ish,- Act, S. 117 provides that a 
poll may be demanded by such number ol members not exceeding 
fivci as provided by the articles. If no provision is made in the 
articles, by three members entitled to vote or by one member or two 
members so entitled, if that member holds or those two members 
together hold not less than 15 per cent, of the paid-up share 
capital of the company. 

It may be further added that copies of special and extraordinary 
resolutions should be filed with the Registrar in printed or 
typewritten form within fifteen days from the passing of the resolu- 
tion. Failure to observe this provision makes the company liable 
to a fine not exceeding Rs. 25, for every day during which the 
default continues. 

It was laid down in Raja Bahadur Shivlal Motilal v. The 
Bombay Cotton Mfg, Co. Ltd.^ 14 Bom. L. R, 45, that in law 
neither the warrant of a resolution, nor the defect in the Board of 
Directors* can affect adversely the right of third parties who have 
no Imowledge of the existence of such infirmities when dealing 
with the company, 
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The voting power of each member entirely depends upon the 
articles of association of the company, but in the absence of a provi< 
?^ion on that point in the articles, every member shall have one vote. 
In case of joint holders, it is usually provided by the articles that the 
vote of the senior holder shall be accepted to the exclusion of the 
vote of the other joint holders, and that for this purpose, seniority 
has to be determined by the order in which the names stand in the 
register of members. In case, however, the company’s articles 
specifically provide otherwise, the rules as laid down in the articles 
must be followed. It is also usual for the articles to provide for 
the exclusion of members whose calls are in arrear from exerci- 
sing their voting pow’er, and with regard to members of unsound 
mind provision is also made in almost all articles for voting by 
the committee in lunacy if one is appointed by the Court In this 
case the voting may be in person, or by proxy by the said committee. 
It may be further added that if any person is improperly excluded 
from exercising his voting power, that would invalidate the poll 
{Reg, v. Lambeth, 13 Ad, & El. 356). The right to vote is prope* 
rty and the courts will intervene to protect a member being depri- 
ved of that right {Pender v. Lushing Bros,, 1877, 6 Ch- D. 70 at 
P. 81.) 

Although it is not necessary that at the counting of the poll 
there should be scrutineers present of each side, it is desirable to 
have them. Tt has been held that in case of more than one resolu- 
tion this poll should be taken on each separately, because if the 
votes are taken on a number of resolutions together, such a course 
would invalidate the said resolution {Patent Wood Keg Syndicate 
V. Pearse, 1906, W, N. 164). 

Where shares are sold or mortgaged and have not yet been 
transferred, the sellor or the mortgagor, whose name stands on 
the register, alone can vote, but the said seller or mortgagor can so 
vote only in the manner dictated by the buyer or the mortgagee 
V, Landsfll, 1921. 1 Ch. D. 420). 
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Where share warrants are issued, it is usual (p g’tve the 
holder the power to vote in a manner provided by the articles 
of association. The usual practice is to call upon these members to 
deposit beforehand their share-warrants with the company. 

Proexis 

The word “proxy” means either the person appointed in the 
place of another to represent him, or the instrument under which 
such a person is appointed to act. 

There is no common law right to vote by proxy but the 
Indian Companies Act (S. 79) confers the power to vote by proxy 
on a poll, unless the articles expressly provide to the contrary. 

The instrument of proxy must he stamped with a two anna 
stamp in Indian Law and with a penny stamp in English Law, 
The provisions of the articles must be strictly followed and if so 
provided, the instrument must be deposited with the company a 
certain number of hours before the meeting. 

The person appointed as a proxy must be competent e,g. if 
the articles provide that only members of the Company may be 
appointed proxies, that provision should be strictly followed. The 
person giving the proxy must also be entitled to vote e,g. where a 
person is disqualified from voting for arrears of calls he cannot 
appoint a proxy to vote for him. 

As an adjourned meeting is merely a continuation of the 
original meeting proxies which are lodged after the date of the origi- 
nal meeting but before the adjourned meeting have been held to be 
invalid (MacLaren v. Thomson, 1917. 2 Ch- 261). 

It has been decided in In re, Kelantan Coco Nut Estates^ 
1920, W.N, 274, that a corporate body present at a meeting by a 
representative appointed under Sec. 68 (our Sec. 80) is “present in 
person” for the purpose of being counted towards a quorum. On the 
eame principle, if the articles permit, a person who is not a member 
may be appointed proxy, and there is, according to BuckJy (p, 618 
Edn^ 10} nothing to prevent persons so appointed, voting on a show of 
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handsi. In a Bombay case the articles expressly laid down that ^'No 
one was to be appointed a proxy who was not a shareholder in the 
company.” The articles also required the proxy to be lodged at the 
company’s office 24 hours before the meeting **at which the person 
named in such instrument proposes to vote.” “A shareholder executed 
a proxy which was in fact a power of attorney authorising certain 
persons to vote, and all persons who may, during the continuance of 
the power be partners in a firm called W, or in absence from 
Bombay of all the said persons, all persons holding procuration of 
tlie said firm. The proxy was subsequently used by M who was 
then a partner of the firm W, and a shareholder in the company, 
but he was neither a member of the firm nor a shareholder when 
the proxy was signed. An objection to the proxy being taken the 
Privy Council held that although not named in the proxy in the 
strict literal sense of the word “named” he was sufficiently described 
lu the proxy for all business purposes (Bombay Burmah Trading 
Corporation Ltd. v. Dorabji Cursetji Shroffs 7 Bom. L. R, 99), 

Quorum 

The quorum may be described as the number requisite to 
Form a meeting at which business can be done. The articles 

of association of companies usually provide for the number that 
should form the quorum, but in case they do not, Table “A” lays 
down in the case of a private company two and in the case of any 
other company five (three under the English Act) as the number 
that must be present at any general meeting to be entitled to transact 
business. 


The Common Seal 

Our Act requires that every limited company shall have its 
^ name engraved in legible characters on its seal (S. 73), Section 73 
further lays down that the subscribers to the memorandum, together 
with other persons as may from time to time become members of 
the company shall, on incorporation be a body corporate having a 
perpetual succession and a common seal. This seal is the official 
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signature of the company and has to be affixed to all iiii|N>rtaiit 
documonts and particularly to mortgages share certificatesi drafts^ 
deedsi debentures, etc. 

The usual practice is to affix the seal in the presence of two 
directors who attest it, and there is also a counter signature of the 
secretary, though this formality is not in strict law necessary. In 
case of agreements of daily occurrence and of usual chara^ 
cter in the regular course of business a joint stock com- 
pany may dispense with its common seal and get such a 
contract signed by its agent on its behalf. This agent may be the 
secretary, the manager, or the director, or other duly authorised officer 
of the company. In all other cases the seal must be used. In conne- 
ction with the seal it has been laid down that any person who has 
the right of managing the affairs of a trading company is implied to 
have the authority to affix its seal {Re Contract Corporation^ 
1868, 3 Ch. 105). But if the company allows a dishonest person to 
remain in custody of the seal it will be prevented from setting up 
the defence that the affixing of the seal was a forgery [Merchants 
of the Staple of England v. Bank of England^ 1887, 21 Q. B. D. 
160). Deeds may also be executed on behalf of the company in any 
place not situate in British India by any person empowered by the 
company in writing under its common seal (S. 90). 

Usually the articles contain special provisions laying down in 
detail as to how the seal is to be affixed, vts., that there ought to be 
two directors present when it is affixed, who should sign the document, 
and that the secretary should countersign. Here those who deal 
with the company are bound to see that the deed on the face of it 
accords with the article. In County of Gloucester Bank v. Rudry 
Merthyr Steam and House Coal Colliery Co., 1895, 1 Ch. D. 629, 
the principle in this connection was well laid down by Lord 
Halshury, ''Persons dealing with joint stock companies ajte 
bound to look at, one may call, the outside position of the 
company —that is to say, they must see that the acts which the 
company is purporting to do are acts within the general authority 
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of the company, and if those public documents which every one has 
a right to refer to, disclose an infirmity in the action, the 3 take 
the consequence of dealing with a joint stock company which has 
apparently exceeded its authority .All the public documents with 
which an outside person would be acqamted in dealing with the 
company would only show this that, by some regulations of their 
o^\n, what Lord Hatherly described as their indoor manage- 
ment, they were capable if they had thought right of making any 
quorum they pleased, and an outside person knowing that, and not 
knowing the internal regulation when he found a document sqaled 
with the common seal of the company and attested and signed by 
tv\o of the directors and the secretary, was entitled to- assume that 
that n IS the mode in winch the company was authorised to 
execute an instrument of that description Whereas m another 
cise where the secretar> of a company wrongfully affixed the 
seal on share certificates ana forged the signatures ot the direc- 
tors it was held that the company was not estopped from pleading 
the forgery (Ruben v. Great Fingall ComohdatecL 1906, App Cas. 
439). Here it was laid down by Lord Loreburn L. C. that, *‘The 
forged certificate is a pure nulht> It is quite true that persons 
dealing with limited liability companies are not bound to inquire 
into their indoor management and will not be affected by irregulari- 
ties of which they had no notice. But this doctrine which is well 
established, applies only to irregularities that otherwise might affect 
a genuine transaction. It cannot apply to a forgery.*' 

It IS further provided by the Companies Act, Sec. 91, that a 
company whose objects require or comprise tbe transaction of 
business beyond the limits of British India, may if authorised by 
its articles, have for use m any territory or district or place not 
situate m British India, an official seal, which shall be the facsimile 
of the common seal of the company, with the addition on its face 
of the name of the territory, district or place where it is to be used, 
Thus it will be noticed that a separate seal for each territory for 
each foreign branch may he made out and used by our Indian 
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companies. It is further laid down that the company may autho* 
rise any perscm situate in a foreign territory concerned, to use that 
seal on behalf of the company for such time as it likes/ and the 
person or official who affixes such seal should by writing on it 
under his hand, certify on the document on which he affixes the 
said seah the date and place of his affixing it. 

Contracts on behalf of the Company 

With regard to this we have already seed the law in bnef 
tindei: the paragraph dealing with the affixing of the seal- 
Section SB and 89 of our Act deal with these points fully as 
follows ; — 

S. 88, {1) Contractt on behalf of a company, may be made 

as follows {that is to say ) : — 

(f) any contract which, if made between private persons^ 
would be by law required to be in writing, signed by 
the parties to be charged therewith, may be made on 
behalf of the company in writing, signed by any per- 
son acting under its authority, express or implied^ 
and may in the same manner be varied or discharged, 

{ii) any contract which, if made between private persons, 
would by law be valid although made by Parol only, 
and not reduced into writing, may be made by parol 
on behalf of the company by any person acting under 
its authority express or implied, and may in the 
same manner be varied or dischaged, 

{2) ^ll contracts made according to this section shall be 
effectual in law, and shall bind the company and its successors 
and all other parties thereto, their heirs, or legal representatives, 
as the case may be, 

S. 89, A Bill of Exchange, hundi or promissory note shall 
he deemed to have been made, drawn, accepted or endorsed on 
behalf qf a company if made, drawn, accepted or endorsed in the 



ami management tlXB\ 

name o/, or by or on behalf or on account o/, the company by any 
person acting under its authority^ express or implied. 

It may be further added that the powers of a company to enter 
into contracts depend entirely on its memorandum and its articles. 
These powers are also implied in case the nature of the business 
which the company is formed to carry on as such would brin^ 
certain types of contracts within its ordinary scope of businesst 
The same rule would apply in case of Bills of Exchange and promb 
ssory notes. The only precaution to be taken is to see that, while 
signing these documents on behalf of the company, the officer 
concerned makes it clear that he acts as such officer, and on its 
behalf, and that he does not sign in his personal capacity, e, g.i 

For the Bombay Trading Company, Ltd., 

John Roberts, 

Secretary, 

IS the proper form, but in case the signature runs as, 

John Roberts, 

Secretary, Bombay Trading Co., Ltd. 

It will be the signature of John Roberts m person and not of John 
Roberts signing as an officer and on behalf ot the Bombay Trading 
Company. 


ARBITRATION 

A company may refer to arbitration in writing, an existing or 
future difference between itself and any other company or person 
in accordance with the Indian Arbitration Act, 1899, and for that 
purpose may delegate to the arbitrator powers to settle any terms, 
or tg determine any matter capable of being lawfully settled or 
determined by the company itself, or by its directors, or other 
managing body. The provision of the Indian Arbitration Act, 
1899, other than those restricting the application of the Act in 
respect of the subject-wiatter of the arbitration, shall apply to all 
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arbitration between companies and persons in pursuance of the 
Companies Act (S. 152). 

COMPROMISE AND ARRANGEMENTS 

Any company liable to be wound up under the Indian 
Companies Act of 1913, can also compromise with its creditors or 
members or any class of them, while it is a going concern as 
provided by S. 153.* This can be done by an application in a 
summary way to the Court, presented either by the company 
itself, or any of its members or creditors, or if the company is being 
wound up, by the liquidator. The Court may then order a meeting 
of the company, creditors or members, or any class of them to be 
called. If at this meeting a majority in number representing 
three-fourth^ in value of the creditors, or members, or any class 
of them, present either in person or by proxy agree, and the Court 
consents, the said compromise or arrangement shall be binding on 
all creditors, members, or any class of them and also on the 
company, 

Any order made under sub-section (2) of Sec. 153 in connection 
with the compromise with a majority in number representing 
three-fourths in value of the creditors or class of creditors or mem- 
bers or class of members shall have no effect until a certified copy 
of the Older has been filed with the Registrar, and a copy of every 
such order shall be annexed to every copy of the memorandum of 
the company issued after the order has been made, Any default 
in compliance with this rule of filing the copy would entail a fine 
not exceeding Rs. 10 for each copy in respect of which the default 
is made, on the company and every officer of the company who is 
knowingly and wilfully in default. 



CHAPTER X- 


THE DIKECTORS 

Definition 

A joint stock company usually carries on business through the 
medium of ‘directors’ who control the company’s maragement. The 
actual management is generally vested in a special officer called the 
‘manager’ and when that officer also happens to be a director, he is 
known as the ‘managing director’. The Indian Companies Act 
defines the director as including “any person accupymg the position 
of a director by -whatever name called” (S. 25), Thus, function is 
everything, name matters nothing {in re Forest of Dean Coal 
Mining Company^ 1878, 10. Ch. D. 450). 

Their appointment and qualification 

According to the Indian Companies (Amendment) Act of 1936, 
every public company registered after the commencement of that 
Act, is compelled to have at least three directors. In English law 
a public company, registered after the Companies Act of 1929 came 
in force, must have at least two directors. A private company of 
course need not have directors at all if it so chooses. In such cases 
all the members of a private company may carry on the business, 
or there may be what is commonly called a “Council”. It is, 
however, the practice of all joint stock companies whether in India, 
or in England, public or private, to appoint a Board made up of 
men of position and experience to act as directors. The first 
directors are generally appointed by the promoters and it is not 
unusual to find a promoter appointing himself as a director. Usually 
the current practice is to name the the original directors in the articles* 
This has now become universal because it is so convenient and 
saves an amount of unnecessary trouble and expense. It should be 
followed in case of every modem company. If that is not done, the 
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first members or subscribers to the memorandum of association 
act as directors until a meeting of shareholders appoints directors. 

The subsequent directors are appointed by members in general 
meeting, but in case any casual vi^ancy occurs during the in- 
terval, it shall be filled in by the Board of Directors itself. There 
is no objection, however, for articles of association to provide that 
the signatories to the memorandum shall appoint the first directors, 
or it may be arranged by the articles that a meeting of subscribers 
may appoint directors by a majority, in which case this meeting 
should be held subsequent to the registration of the company 
{London and Southern fiountics Land Company^ 1886, 31 Ch, D. 
223). 

Where articles laid down that the directors might appoint addi- 
tional directors up to the prescribed maximum, it w’as held that 
this express powder vested in the board, excluded any implied con- 
current power to the same effect in the company, and the Board 
bad the sole powder of appointing additional directors {Blair Open 
Hearth F. Co,, v, Reigart, 108 L.T, 665). A limited company 
may be appointed as a director of another company {Bulawayo 
Market and Offices Co., 1907, 2 Ch. 458). 

It may be noted that according to Sec. 83B (2) of the Indian 
Companies (Amendment) Act of 1936 notwithstanding anything 
contained in the articles of a company other than a private 
company not less than two-thirds of the whole number of dire- 
ctors shall be persons whose period of office is liable to deiernina- 
Hon at any time by retirement of directors in rotation. This 
provision shall not apply to a company incorporated before the 
commencement of the Indian Companies {Amendment) Act^ 1936» 
where by virtue of the articles of the company the number of 
directors whose period of office is liable to determination at any 
time by retirement of directors in rotation^ falls below the two-^ 
thirds proportion mentioned in this section. 

The object of this addition was to provide for not more than 
Pn6-third of the total number of directors being nominated Or appo* 
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anted by managing agents. As it was thought doubtful later whether 
this Sec. 83B ( 2 ) would achieve thal^ objective, a further section 
was added, vta*, Sec. 87 (») which dlearly lays down that noiwith* 
standing anything contained in the articles 0/ a company other 
than a private company the directors^ if any, appointed by the 
managing agents shall not exceed in number one-third of the 
whole number of directors. 

There is, of course, no ‘such provision for compulsory retire- 
ment of directors by rotation in the English Companies Act, but 
usually the articles of these companies voluntarily pro\ule for one- 
third or thereabout to retire by rotation every year- 

It is further laid down that a person shall not be capable of 
being appointed a director of a company by the articles, and shall not 
be named as a director, or proposed director of a company in the 
prospectus issued by or on behalf of the company# unless the said 
director has, before the registration of the articles, or publication 
of the prospectus, or filing of a statement in lieu of prospectus, 
(1) signed and filed with the registrar a consent in writing to act as 
such a director; and (2) except in case of a company limited by 
guarantee not haying a share capital, has either signed the memo- 
randum, or signed and filed with the registrar a contract in writing 
to take shares and pay for them for not less than the amount of his 
qualification, if such a qualification is provided for by the 
articles. The director may provide for his qualification share by 
a joint holding (Grundy v. Briggs, 1910, 1 Ch. 444). These quali- 
fication shares may either be acquired from the company or pur- 
chased from outside (Car?f«g’s Case, 1876, 1 Ch, D. 115), 

It is also laid down that a director cannot accept his quali- 
fication shares as a present from the promoters, or vendors, and in 
case he does so, he shall be liable to make good the whole amount 
in respect of such shares as a contributory, in case liquidation in- 
tervenes {Hay*s case^ 1875, Ch.D. 604). It fact this conduct 
amounts to a gross breach of trust as here the director is virtually 



214 Ind i 0 n Qompmi Lato 

^ekkin^ accepting a retaining^ fee from the promoter or vendor imcl fe 
liable to be sued by the company for damages. The articles fr^hently 
lay down that qualification shares be held by the directors ill 
their own right, which will not mean that they must be benefi- 
cially entitled to them {Pulbrook v. Richmond Consolidated 
Mining Co. i 1878, 9 Ch. D. 610). All that is required is that they 
should be so held as to be capable of being safely dealt with as far 
as the company is concerned (Banbridge v. Smith, 18«9, 41 Ch. D. 
462). Again much depends upon the language of the articles* reser- 
ving such a provision, because in case the articles make the acqui- 
sition of qualification shares a condition precedent to a director 
taking up his appointment, then the director cannot act unless he 
acquires the said shares first. It is further laid down that in case 
a director has acted without the requisite qualification, or in case 
the said qualification, or his appointment itself w^as found to be 
defective at a later stage, that will not of itself invalidate his acts 
as a director but this rule will not apply to acts done after it has 
been shown that the appointment of the said director was invalid 
(S. 56). Glauses in the articles on the same footing are also common, 
the objects of which being to make acts of de facto directors as 
valid and binding as those of de jure directors. It may be further 
added that in case a director ceases at any time to Tiold his qualifi- 
cation, his office shall be vacated within two months, or any shorter 
time as may be fixed by the articles of his ceasing to hold such a 
qualification. 

According to old decisions if a person accepted an appointment 
and acted as a director with the knowle(?ge that according to the 
articles a specified share qualification was compulsory, that in 
itself was held to be an agreement to obtain the neccessary shares 
within a reasonable time if he did not posses them, with the result 
that in case he failed to obtain the neccessary qualification within a 
reasonable tirne, the company could place him on the register in 
n^pect of that number of shares. Now that Sec. 85 pr^cribes thf 
t^nseqnences of a direcfer to Gomply with the reqhitenfenfe 
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of acquiring the said qualification shares » this old law according to 
the best authorities has been superseded. In Spencer v. Ken$ie4^ 
1926, 1 Ch. D. 125, where the articles specially provided the quali* 
fication of a director as *'the holding of at least one share*’ and ano* 
ther article empowered the directors to appoint any other ‘^quali- 
fied person*' either to fill a casual vacancy or as an addition to the , 
Board, and at one of its meetings appointed two men as directors 
whose transfers had been accepted but w^ho had not been placed on 
the register of members, it was held that although these men had 
acquired an absolute right to be registered, they were not ‘ qualified 
persons" before actual registration and that their registration as 
directors was invalid. 

In Brown and Greeny Ltd, v. Hayst 36 T. L. R. 330, it 
was decided that salary paid to an unqualified managing 
director can be recovered by the company. With regard to the 
acts of an irregularly constituted Board it was held in Changes 
Mai V. The Provincial Banky Ltd,y 2b All. 412, that an allotment 
of shares by an irregularly cwistituted Board is prima facia invaJuL 
But this defect may sometimes be cured if the articles of assocm* 
tion of the company provide for the validation of an act done by a 
de facto director in a hona fide manner. The other principle laid 
down in the same case is that “if there is no notice ot allotment of 
shares in a company given to an applicant before the company 
goes into liquidation, such applicant is not liable to be placed on 
the list of contributories,” 

As between the company and the third person'^aving no notice 
to the contrary the directors de facto are directors de jure {The 
Hope Millsy Ltd, v. Sfr Cawasji J, Readymoney^ 13 Bom. 

162). 


Assignment of Office of Directors 

The practice of assigning office by directors under powers 
given to them in the articles of association becarae most {request 
in England, with the result that the matter came up before tbo 
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Greene Commission of 1925-26, The Commission in its report said that 
“it mao be questined whether such a provision is lawful at any rate 
in the case of directors, but in any case we consider that the practice 
is a most undesirable one and that any such assignment should be 
prohibited unless it is sanctioned by the company.” It further 
added that “when such a provision is in force the company is 
deprived of all effective control over its directors, and the holder of 
office is in a position to force upon the company for his own profit 
any person, whether suitable or not who is willing to pay a price.” 
Accordingly section 151 of the English Companies Act of 1929 
renders the assignment of the Office of directors as such to another 
person of no effect unless and until it is approved by a special 
Msolution of the company. This provision has been followed in 
our Indian Companies (Amendment) Act of 1936 which lays down 
that if in the case of any company a provision is made by the 
articles or by any agreement entered into between any person 
and the company for empowering a director or manager of a 
company to assign his office as such another person^ any assi- 
gnment of office made inpurstiancc of the said provision shall 
^notwithstanding anything to the contrary contained in the said 
provision be of no effect unless and until it is approved by a 
special resolution of the company (S. 86B.) 

Alternate or Substitute Directors 

However, the exercise by a director of a power in the articles 
to appoint an alternate or substitute director to act for him during 
an absence of not less than three months from the district in 
which meetii^s of the directors are ordinarily held, if done with the 
approval of the Board of Directors, shall not be deemed to 
be an assignment of office within the meaning of this section. 

Of course any such alternate or substitute director shall ipso 
fact vacate office if and when the appointor returns to the * district 
in which the tneetings of the directors are ordinarily held, It wilt 
thus be seen thet temporary appointments of alternate or substitute 
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directors do not constitute an assignment of office within the meani- 
ng of this section* when made with the approval of the Board of 
Directors. 


Debenture Directors 

There are also cases where debenture holders or some other 
outside body are empowered to attend or nominate diiectors, and m 
such cases the nomination of such body v ill in itself be sufficient 
and no lurther act on the part of tlie company will be necessary 
{British Murac Syndicate v, Alpcrton Rubber Co., 1915, 2 Ch. 
1S6). Ifi however, the arrangement is that this outside body is to 
nomiin.te and the company is to appoint them of course the 
appointment by the company would be necessary {Plantations 
Trust V, Bila {Sumatra) Rubber Lands, 1916, 85 L. J. Ch. 801). 

Directors Qualification 

It is further laid down that a person shall not be capable of 
being appointed a director of a company b> the articles, and shall 
not be named as a director, or proposed director of a company in 
the prospectus issued by or on behalf of the company, unless the 
said director has before the registration of the articles, or publica- 
tion of the prospectus, or filing of i statement in litu of prospectus, 
(1) signed nad filed with the registrar a consent in writing to act as 
such a director, and (2) except incase of a company limited by 
guarantee not having a share capital, has either signed the memora- 
ndum and signed and filed with the registrar a contract in w nting to 
take shares and pay for them for not less' than the amount 
of his qualification if such a qualification is provided for by 
the articles. This of course does not apply to a private limited 
company. 

From this it should not be thought that it is compulsory 
under the Companies Act for a director to hold qualification 
shares. All that the law says is that where the articles require 
the director to hold qualification shares he must do so, and the 
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construction and wording of the article concernedi will decide the 
<|uestion as to when and how he should hold them iln re Peoples 
Bank of Northern India, Ltd, 1932, I. R. Lah. 685), If. however, 
he does not acquire these shares ithin two months, or any 
shorter time that may be provided for in the articles after his 
appointment, his office will be vacated, and in case any unqualified 
person acts as the director of the company after the expiry of this 
period reserved for him to acquire qualification shares, he shall be 
liable to a fine not exceeding Rs. 50 for every day after the expira- 
tion of the said period and up to the last date on which he is 
proved to have acted as a director (S* 85). 

It should be further noted that a director does not necessarily 
lose his qualification by mortgaging his shares by a blank transfer 
(Cuntming v. Prescott Y, &. C. {Ex.)ASH), A joint holding may 
also qualify a director {Grundy v. Briggs, 1910, I Ch, 444). Even in 
cases where the articles lay down that the director should hold his 
qualification shares ‘'in his own right” it has been held that holding 
in the capacity of a trustee will do (Pulbrook v.Richmond Consoli- 
dated Mining Co,, 9 Ch. D. 610). This construction has, however, 
of late been restricted in Boschoeh Proprietary Co. v. Fuke, 1906, 
1 Ch. 148, where a liquidator holding shares as such was declared 
as not qualified to be a director. The mere fact that the shares are 
held by the director as a trustee for another company, does not 
render him liable to account for that fee to the said company {Re 
Dover Coalfields Extension, Ltd,, 1908, 1 Ch. 65.) 

Vacation of Office of Director 

Under the old Act there was no provision within the body of 
the Act as to the circumstances under which the directors vacated 
their office ipso facto, though articles of most companies provided 
for it. It was, however, thought that a specific provision in the Act 
was neeeftory because if a company omitted this clause from the 
articles the^e was nothing to force even a bankrupt director to 
vacate his office. Thus section 861 now specifically lays down that 
the office of a director shall bfe vacated if : — 
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(a) he Jails to obtain wUhin $he time specified in suh'- 

section (/) of Sec. 84 , or at any time thereafter ceases 
to hold, the share qualification^ if any, necessary 
for his appointment, or 

(b) he is found to be 0 / unsound mind by a Court of coM’’ 

pet ent jurisdiction, or 

(c) he is adjudged an insolvent, or 

(d) he fails to pay calls made on him in respect of shares 

held by him within six months from the date of such 
calls being made, or 

(e) he or any firm of which he is a partner or any 

private company of which he is a director without 
the sanction of the company in general meeting 
accepts or holds any office of profit under the 
company other than that of a managing director or 
manager or a legal or technical adviser or a banket , , 
or 

ff) he absents himself from three consecutive meetings 
of the directors or from all meetings of the directors 
for a continuous period of three months, whichever 
is the longer, without leave of absence from the hoard 
of director s, or 

(g) he or any firm of which he is a partner or any private 

company of which he is a director accepts a loan or 
guarantee from the company in contravention of 
Sec. 86Df or 

(h) he acts in contravention of Sec. 86F. 

The above grounds are the grounds specifically laid down by 
the section but additional grounds may be included in the articles* 

It may be added that in the English Act there U no section 
which provides for compulsory vacation^ and what happens m 
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actual practice is that articles of association of joint stock dom* 
IMLUtes usually provide for vacation of office under circumstances 
similar to those dealt with by our Indian Section 86 (i) as given 
above. 

Bankrupt Director s. Managers & Managing Agents 

It IS now laid down specifically by Sec. 86A in addition to the 
provision of disqualification as provided for by Sec. 861 (c) thatm 
cSse an undischarged insolvent acts as a director or managing 
^ agent or manager of any company he shall he hal)le to imprison- 
ment for a term not exceeding two years or to a fine not exceeding 
Rs. 1,000 or to both. This section covers companies incorporated 
both within British India and outside British India. 

It may be added that this section follows a similar section, 
oiz.t Sec. 142 of the English Act which was enacted on the 
recommendation of the Gieene Commission, The Greene Commi 
ssion stated to the eflect that they had come across many cases 
where bankrupts who had not obtained their discharge had been 
able, by using the machinery of the Companies Act, to continue 
trading under the guise of a limited company with lesults often 
disastrous to those i\ho had given credit to the company. 

Removal of Directors 

Unless the articles ga\e power to the company in general 
meeting to lemove directors, it was not within the power of share- 
holders under the old Act to do so. This is the position of 
English Law at present even under the Act of 1929, 

The Indian Companies (Amendment) Act of 1936, however, 
provides that the company may by extraordinary resolution 
remove any director^ whose period of office is liable to determina- 
tion at any time by retirement of directors in rotation^ before the 
expiration of his period of office and may by ordinary resolution 
jXppoint another person in his stead. The person so apponted 
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shall be subject to retiretnent at the same as if hs had 

become a director on ike day on which the director in whose 
place he is appointed was last elected director, A director so 
removed cannot he re-appointed a director by the Board of 
Directors (S. 86G), This section applies, as will be noticed, only 
to those directors whose i^riod of office is liable to determina 
tion at any time by retirement of directors in rotation, by which 
saving clause the section attempts to exclude ex-officio directors 
nominated by the managing agents as well as debenture directors 
and special directors nominated by holders of large blocks of shares, 
particularly in cases where public bodies or Indian States 
frequently invest largely in companies by purchasing shares or 
debentures, and make it a condition that in consideration of so doing, 
they shall have the power to nominate one or more directors of their 
choice, from falling under the operation of this section. 

It may be further added that this section does not apply to 
directors elected or appointed before the commencement of the 
Indian Companies (Amendment) Act of 1936 (S. 86G (2) ). 

Where in a recent case, the articles of associafion laid down to 
the effect that the one third of the first directors to retire, unless the 
directors agree among themselves, shall be determined by ballot, it 
was held by the Appeal Court that the words “by ballot” meant by 
lot and that the words “the whole number of directors” in the arti- 
cle did not include additional directors who by another article only 
held office until the ordinary general meeting (Eyre v, Milton Pro* 
prietary Lid,, 1936, 1 Ch, 244). 

Register Of Directors, Managers & Managing Agents 

Under Sec. 87 of the Indian Companies (Amendment) Act 
of 1936 a company is required to keep at its registered office 
not only a register of its directors, as in the case of the old Act, 
but also that of managers and managing agents in which with 
respect to each of these officers various particulars have to be 
recorded* 
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In case of an individual dhrector, manager or managing agent 
his ptesent name in full, any fotmer name or surname in full, his 
usual residential address this nationality and if that nationality is not 
the nationality of origin, his nationality of origin and his business, 
occupation if any, and if he holds any other directorship or director- 
ships» particulars of such directorship or directorships have to be 
stated. 

Where any of these offices are held by a corporation, the 
register must state its corporate name and registered or principal 
office and the full name, address and nationality of each of its 
directors. 

In case, however, a firm holds any of these offices, the register 
must include the full name, address and nationality of each partner 
and the date on which each became a partner. 

The company must within 14 days from the appointment of 
the first directors of the company, and within the same period of the 
happening of a change in such appointment, send to the registrar a 
return. This register must be kept open during business hours to 
the inspection of any member of the company without charge, and 
of any other person on payment of rupee one or such less sum as the 
company may impose upon each inspection, subject of course to 
such reasonable restrictions as the company may by its articles or 
in general meeting impose, so that not less than two hours in each 
day be allowed for inspection. In case any default is made in this 
connection or if inspection is refused, the company and every officer 
of the company knowingly and wilfully in default is liable to a fine 
,of rupees fifty and the Court may in case of such refusal on applica- 
tion made to it by the person concerned by order direct an immediate 
inspection of the register. 

In Gnglieh Law also a company has to keep a register of its 
directors containing their names, addresses, original nationality and 
any change therein. Copies of such register have to be sent to 
the Register and at the same time changes among the directors have 
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to be notified to that officer from time to time. In India, however, 
as we have managing agents, they have to be provided for spe* 

cifically with a view to meet tl^e requirements of Indian qonditioiitSf 

$ 

Their Position 

The position of the directors is partly that of agents and 
partly that of trustees. They are special agents in as much 
as they can exercise only those powers which are given to them by 
the company’s constitution, viz., the articles and the memorandum. 
If, therefore, they exceed these powers, the act so done will be con- 
sidered ultra vires the directors, but if such act is within the powers 
of the company itself /.c., intra vires the company ^ the company 
may ratify it, othewise the directors would be personally liable on 
such ultra vires contract. This rule is applicable with certain 
limitations, for it has been held in various cases that, in case the 
directors infringe some regulations of the company, and exceed their 
authority in that respect, but if the transactions are within the scope 
of the company’s authority, the company is bound; as in the case 
of County of Gloucester Bank v. Rudry Merthyr Steam and 
House Coal Colliery Co,, 1895, 1 Ch. D. 629, where the directors 
at their meeting where only two of them were present, (whereas the 
company’s regulations fixed three as the quorum) authorised the 
secretary to affix the company’s seal to a mortgage, it was held 
that notwithstanding this irregularity the execution of the deed was 
valid- bscause the mortgagees had no notice of the said irregularity. 
The same principle was laid down in Biggerstaff v. Rowatfs 
Wharf Ltd,, 1896, 2 Ch. D. 93, where Kay L, J„ said that 'it 
would be extraordinary if a person dealing bona fide with the 
managing director of the company were bound to enquire whether 
the powers which the articles authorised the directors to give hiitt 
had been formally delegated to him.” In this case the said mana* 
ging director had acted within the scope of his apparent authority 
as a managing director, and thus, the person who dealt with him 
bona fide was protected. 
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Some jadges have compared the position of direttors with tbitt 
of imuiaging partners; but here it may be noticed that the directed 
Cfua act only as a body and that a single director -win have no au* 
thority to bind the company, unless such ppwers are specifiGally dele- 
gated to him by the Board made up of these directors according to 
the special regulatons of the company. It may be further added, 
that if ultra vires act done by the directors is acquiesced in by 
ail the shareholders the said act shall be valid. Here, it is insisted 
that acquiescence of every shareholder is necessary. Of course, if 
the acts are ultra vires the company, none of the above rules shall 
apply because such acts can never bind the company and cannot be 
valid. The ordinary rule of law will apply In a case of fraud, viz,^ 
that a company will not be bound by a fraudulent agreement entered 
into by directors on its behalf, as directors are not agents of the 
company or shareholders to commit a fraud. 

Directors as Trustees 

The next position of the directors is a resemblance to that 
of a trustee in connection with the assets of the company which 
come into their hands (/« re Lands Allotment Co., 1894, 1 Ch. D. 
631)- According to Lor^i Hardwick {Charitable Corporation v^ 
Button t 1742, 2 Atk. 400) directors of a chartered corporation, who 
had misapplied its funds and committed breaches of its bye-laws, 
were liable as trustes for “breach of trust*’. Lord Sdbourne in G. 
E, Rail Co V. Turner, 1872, 8 Ch. App. 149 laid down that “the 
directors are the mere trustees or agents of the company — trustees 
pf the company’s money and property i agents in the transactions 
Which they enter into on behalf of the company.’’ The same 
principle is laid down in Alexander v. Automatic Telephone Co., 
1900, 2 Ch. D. 56, where Lindley^ M. R,, laid down that the Court 
of Chancery has always exacted from directors the observance of 
gOo4 towards their shareholders and towards those who take 
shares from the company and become co-adventurers with them- 
si^yes and others who may join them. The maxim *Caveat 
emptox\ has no application to such cases, and directors who so pse 
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tfaeir powers to obtain benefits far themselves at the expense of 
the slmrehoUN^t lerithout informing them of the fact, caaaot ratlUpi 
tboM bMtdSbA and must account for them to the company, so 
that all the shareholders may participate in them. It is, however, 
further held in another case that the relation of trusteeship exists as 
between the company and the directors, but not as between the 
directors and individual shareholders {Perceval v, Wright, 1902 
2 Ch. 421). 

Section 91 A of the Indian Companies Act requires every 
director directly or indirectly concerned or interested in any contract, 
or arrangement, entered into by, or on behalf of the company, to 
disclose the nature of his interest, if any, at the meeting of 
directors at which the contract or arrangement was determined if his 
interest then exists, and in case the director had no interest at such 
a time, but acquires on interest later on, he is required to disclose such 
interest at the first meeting held immediately after such interest is 
acquired. If, however, the directors have a notice to the effect that 
this particular director is a member of a firm or company, with 
whom the said transaction is entered into, then the said notice shall 
be sufficient. Any contravention of the requirement of this section 
makes the director liable to a fine not exceeding one thousand rui^ees. 
Section 91 A now under our Amending Act of 1936 further lays 
down to the effect that a register shall be kept by the company in 
which shall be entered particulars of all contracts or arrangements 
to which this section applies, which register shall be kept open to 
inspection by any member of the company at the registered 
office of the company during business hours. This is peculiarly 
Indian Law and this addition in the section has been made with a 
view to see that some provision be made to ensure that shareholders 
may obtain information about contracts in which directors of the 
company are interested, and the register is now made compulsory 
with a view to supply this information The director is also pre- 
vented by Sec. 91 B from voting on such a contract at the meeting 
wjhen it is considered by his brother directors, ajpd in case he does 
so, his will not be coont^i nor shall bis presence cotmt for ^ 
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putj^se of forming a quorum at the time of any such votei but he 
is liable to be fined to the extent of one thousand rupees for cOn* 
travention of this section. This rule under Sec. 91 B does not 
Wpplf to a private company. 

Sections 91A & B, it will be noticed, made it compulsory that 
the interest of a director should be disclosed by him and that he should 
refrain from voting on a proposition when a contract in which be 
has an interest is being considered, except where ‘‘it is a contract of 
indemnity against any loss which they or any one or more of them 
may suffer by reason of becoming or being sureties or surety for the 
company.’* These sections do not, however, in any way abolish 
the well established rule of law that unless authorised by the articles, 
the directors cannot enter into contracts vrith their companies, 
because *'A director of a company is precluded from dealing on 
behalf of the company with himself, and from entering into engage- 
ments in which he has a personal interest conflicting, or which 
possibly may conflict, with the interests of those whom he is bound 
by fiduciary duty to protect, and this rule is as applicable to the case 
of one of several directors, as to a managing or sole director. Any 
such dealing or engagement may, however, be affirmed or adopted 
by the company provided such affirmation or adoption is not brought 
about by unfair or improper means and is not illegal or fraudulent 
or oppressive towards those shareholders who oppose it” 
OHorih West Transportation Co. v. Beatty^ 1887, 12 App. 
Cas. 589 at p.,593). The underlying idea is to preclude a person 
from placing himself in a position in which his duty and interest are 
in conflict v- McKenna^ 10 Ch. 96-118). 

Modem lUrticles generally contain clauses empowering direc- 
tors to enter into contracts with their company after making duC 
disclosure to their fellow directors, which of course, is quite legal 
and proper. In the absence of such a clause in the articles the direo- 
tot at fault would have to account to the company for all the profits 
mide by him on apch a contract, unless the contract is ratified by 
daut company {Qtant v. XJ^ K. Swiiohltmek tty* Coh 40 Ch. IX 135X 
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la such a case or in any other case of sacrat profiti ho^eveTf the 
company itself is the proper person to sue. Neither the indm^ual 
shareholder nor the purchasing company can sue [Clarkson 
Davies^ 1923, A.C. 100). It must be noted, however, that where 
the articles permit the directors to contract as above after disclosing 
their interest, the quorum at the board meeting should be counted 
by excluding the interested director (Greymouth Point Elizabeth 
Ry, S Coal Co., 1904, 1 Ch. 32). If however, the articles do not con- 
tain the power authorising a director to enter into contracts with 
the company, it has been held that even the rest of the Board, i,e.^ 
those who are not interested, cannot vote and give effect to such a 
contract, as the company has the right to get an unbiased opinion 
of the whole Board [Benson v. Heathorn, 1842, 1 Y & C. C, at p, 
3^] A2) sdso (Imperial Mercantile Credit Assn^ v. Coleman^ 6 
Ch. App. 558). 

The directors are no doubt in some sense trustees of the com- 
pany, and are to be held liable as such where the nature of a transac- 
tion has appeared to the Court to be such as to make the direc- 
tors so liable. They are such trustees and agents for the share- 
holders of the power committed to them and it is on this 
principle that directors are not allowed to vote in a matter 
which is the subject of discussion at a Board meeting 
in which they are personally interested, i.e., where their interest 
conflicts with their duties [Ramaswami Iyer v. The Madras T, 
P. & P. Co., 28 Mad. 991). It is, however, held that they arc not 
trustees, and liable as such in every case, simply because they are 
acting as directors of the company, and the distinction between 
the two positions, utc., that of agents and trustees respectively, 
which they are from time to time called upon to fill, is fully dealt 
with by James L. in Smith v. Anderson^ 1880^ 15 Ch. D, 
247. The principles here laid down are important inasmuch as 
they illustrate the difference or distinction between the position 
of trustee under the ordinary law of trust, and tiigt of 
tl^e director of a company as to bis liability or respoiisil;d)4y 
with regard to the company’s funds with which he is dealing. 
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his Lordship, in the course of his judgment said, 

To my mind the distinction between the director and 
trustee is an essential distinction founded on the special nature 
of things. A trustee is a man who is the owner and as master, 
subject only to an equitable obligation to account to some persons 
to whom he stands in the relation of trustee, and who are his 
oeBtuis que trust. The same individual may fill the office of dire- 
ctor, and also be a trustee having property, but that is a rare, 
exceptional and casual circumstance. The office of a director is 
that of a paid servant of the company. The director never enters 
into a contract for himself, but he enters into contracts for his 
principal, for the company of whom he is a director and for 
v^hom he is acting. He cannot sue on such contracts nor be sued 
on them unless he exceeds his authority.’* The position in short 
as occupied by directors is a fiduciary position* on the same 
footing more or less as that between a principal and agent (Jacobus 
Marler Estates v. Marler, 85 L.J.P.C, 167), It will thus be 
seen that the directors are in the position of trustees inasmuch 
the company’s assets and properties are entrusted to them, and 
therefore, if they misappropriated the same for their own use, or 
did some other similar wrong they would be guilty of a breach of 
trust. On the other hand the contracts and agreements they enter 
into on behalf of the company, while acting as its servants and 
agents, are entered into in their capacity of agents. Again, it has 
biien held that the funds of a company are by statute made applica- 
ble to the purposes specified and thus they are impressed with a 
<{uality of trust- ^ 

n 

^ The fiduciary position of directors has, of course, its Umita* 
tions. It does not, for example, apply to directors as shareholders 
in their own personal rights^ There is nothing to prevent them 
for example from purchasing shares from a deceased shareholder's 
executors on their own account, if they do so bona fide and 
refrain from taking a wrong advantage of their position. The di* 
rectors, it must be remembered, are not trustees for iitdividiiol 
ellAirelioMers, and may purchase their shares without disclosing 
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pending negotiatione for the sale of the company's underta&^ii^ 
(Percival V. Wright, 1902, 2 Ch. 421; Allen V. Hyatt, /9H. 30 
r.L.R. 444), 


Directors as Agents 

As agents of the company the directors manage and direct the 
business of the company according to the powers given to them by 
the memorandum and the articles of association of the company. 
Their responsibility to the company in their capacity as agents is 
synonymous with that of an agent to his principal. As long as 
they act within their powers, and sign contracts clearly .'on behalf 
of the company, they will not be responsible* as long as they act 
honestly, and use their discretion in what they honestly believe to 
be the interests of the company. They will therefore not be 
liable for a simple error of judgment, as opposed to gross negligence. 
While signing on behalf of the company they must make the 
fact clear that they are simply acting as agents. 

According to Palmer (Company Law, 12th Edn.), **(l) Where 
the directors make a contract in the name of or purporting to bind 
the companyi it is the company, the principal, which is liable on it, 
not the directors; they are not personally liable unless it appears 
that they undertook personal liability (Litidus v. Melrosa, 3 H & N 
177; Me Collin v, Gilpin, 5 Q. B. D. 390), e, g., by contracting in 
their own name, or by contracting for the company without using 
the word “limited"' as part of tlie name. (2) When directors cont- 
ract in their own names, but really on behalf of the company, the 
other party to the contract can, generally, on discerning that the 
company is the real principal, sue the company on the contract. 
(3) Where the directors enter into a contract which is within the 
power of the company but is beyond the powers of the directors, 
the company, like any other principal, can ratify the contract 
(Grant V* United Kingdom Switchback Rail Co.> 4 Ch, D, 135)**. 

From this it will be seen that the ordinary principles of the 
law of agency apply to the case of directors when they contract on 
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ibe^atf of the company. In the words of Lord Cairn (Ferguson v. 

L. R. 2Ch- App. 77). “Whenever an agent is liable the 
directors would be liable. Where the liability would attach to tite 
principal and the principal only, the liability is the liability of the 
company. “ We have already dealt with this point as to the form 
in which the secretary or manager should sign. In one case where 
llie document began with the words “We, the directors of A. B. C. 
Co. Limited hereby agree," it was held that the directors were 
personally liable. This was so because here directors signed in a 
form which made the signature their personal signature and the 
contract a personal contract leaving the creditor the option to sue 
either the company or the directors personally. 

With regard to the actual contracts entered into either by 
diiectors, or any other agents or managers of the company, it may 
be added that section 83 of our Act lays down that, in case the 
contract made on behalf of the company is of such a nature^ 
that according to the ordinary law of contracts it must be in writing* 
then it shall be also in writing, whereas in case of an agreement if 
made between private individuals which is valid when made by 
parol only, the same may be made by the company or its agents on 
Its behalf orally. Of course ail contracts entered into on behalf of 
the company should be such as the company is by its constitution 
empowered to enter into. The directors and other agents of the corn- 
pany may, if so empowered, also draw, accept or endorse, a bill of 
exchange* or promissory note on behalf of the company (S. 89). 

In this connection it ma 5 r by added that besides the powers given to 
directors and agents under the articles and the memorandum, the 
cotnpm^y may under its own seal empower any other person to 
esteftise any specific power by a writing under its common seal (S. 90)* 

In the well-known case. In re City Equitable Fire 
lneuratia» Co., Ltd., 1925, 1 Ch. D 407, Romer J, summarised 
tb^ datiee of the directors. His Lordship laid down that (I) the 
nuinner in which the work of a company is to be distributed between 
^e Board of Directors, and the staff is a business matter to be 



Dirmitom 


atM 

decided on business lines* (2) In discharging his dutm a dtiectnr 
must act honestly and must exercise such degree of sMIt and dili* 
genc^ as would amount to the reasonable care which an ^ prdinaity 
man might be expected to take in the circumstances on his own 
behalf. But he need not exibit in the performance of his duties a 
greater degree of skill than may reasonably be expected from a 
person of his skill and experience, (3) He is not liable for mere 
errors of judgment. (4) His duties are of an intermittent natdth to 
be performed at periodical board meetings and he is not bound to 
give continuous attention, (5) Though not bound to attend all such 
meetings he ought to attend them when reasonably able to do so* 
(6) In regard to ^11 such duties which may properly 

be left to some other official, he isi in the absence of 

grounds for suspicion, justified in trusting that official. (7) It 
IS the duty of each director to see that the company’s moneys are 
from time to time in a proper state of investment, except so far as 
the articles of association justify him in delegating that duty to others, 
(8) The director in recommending a dividend and presenting the 
annual report and the balance sheet, should not merely be guided 
by the assurance of the chairman , however apparently distinguished 
and honourable, nor with the expression of belief of the auditors* 
but should himself have a detailed list of the company's assets and 
" liabilities prepared for his own use, (9) It is the duty of the 
director of a big insurance company personally to supervise the safe 
custody of the company's securities. 

It may be added here that In this City Equitable case the 
articles of association of the City Equitable Fire Insurance Co«, 
Limited, contained a clause which is commonly known as the 
*'lnileiiuiiiy clausa” under which the directors of tbe company as 
well as various officers were declared not to be answerable for acts, 
neglects or defects of the other or others of them or for any bankers 
or other persons with whom any money or effects belonging to the 
com{umy weSre lodged for safe custody, or for insuf&ciency or 
deficiency of any security upon which any moneys of the company 
were invested, or for any other loss, misfortune or damage lesless 
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the same should happen by or through their own wilful neglect of 
default respectively. The City Equitable case decided that such or 
similar indemnity clauses were valid and binding. However on 
the recommendation of the Greene Commission the English Act of 
1929) §ec» 152 declares such clauses to be void. Our Indian 
Companies (Amendment) Act of 1936 has followed suit and has 
declared similar indemnity clauses to be void under Sec. 86C. The 
actual wording of the section is as follows: — 

Sec. 86C. Save as provided in this section^ any provision^ 
whether contained in the articles of a company or in any con- 
tract with a company or otherwise, for exempting any director^ 
managar or officer of the company or any person {whether an 
officer of the company or not) employed by the company as 
auditor from or indemnifying him against any liability which 
by virtue of any rule of law xvould otherwise attach to him in 
respect of any negligence, default, breach of duty or breach of 
trust of which he may be guilty in relation to the company shall 
be ro#d:— 

Provided that — 

(a) in relation to any such provision which is in force at 

the date of the commencement of the Indian Com- 
panies {Amendment) yict, 1936, this s€iction shall 
have effect only on the expiration of a period of six 
months from that date, and 

(b) nothing in this section shall operate to deprive any 

person of any exemption or right to he indemnified 
in respect of anything done or omitted to he done 
by him while any such provision was in force, and 

(c notwithstanding anything in this section, a company 
may, in pursuance of any provision as aforesaid^ ^ 
indemnify any such director, manager, officer or'^ 
auditor against any liability incurred by him in 
defending any proceedings, whether civil or crimin^ 
al, in which judgment is given in his favouf' or in 
which he is acquitted, or in connection with any 
application under Sec. 281 of this Act in which relief 
is granted to him by the CoufU 
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The practice of taking loans from companies of whicii the/^ 
vrere directors became a scandal in this country with the result that 
the Bombay Shareholders’ Association and other public bodies/ 
protested against it. As a result, Sec. 86D (i) was introduced into^ 
our Act by the Indian Companies (Amendment) Act of 1936 
which expressly forbids loans of any kind to a director other than 
the director of a banking company or that of a private company. 
It is thus laid down expressly that no company shall make any 
loan or guarantee any loan made to a company or to a firm of 
which such a director is a partner or to a private company of 
which such director, is a member or director. 

In addition, Sec. 86D (2) lays down that if the provision of 
the above sub -section is contravened, any director who is a party to 
such contravention shall be punishable with fine which may extend 
to rupees five hundred and if default is made in repayment of the 
loan or in discharging the guarantee he shall be liable jointly and 
severally for the amount unpaid. 

The English Companies Act of 1929 contains no provision 
forbidding loans to directors but contains a section (128 (1) ) under 
which the accounts to be laid before the company in general 
meeting must contain particulars showing the amount of loans 
made or repaid to a director or officer of the company during the 
period to which the accounts relate as well as those made before 
such period and outstanding at the expiration thereof. 

Office of Profit held by Directors 

It is now laid down by Sec. that no director or firm of^ 
which such director is a partner or private company of which such 
director is a director shall, without the consent of the oomplUiy 
in general meeting, hold any office of profit under the company 
eMei^t that of a managing director or manager or a legal or 
technical adviser or a hanker. This section shall not apply to 
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a duactor appointed before the commencemaht of the Indian Com* 
panfes (Amendment) Act of 1936 in respect of any office for profit 
tnuler the company held by him before the commencement of this 
Act, For the purpose of this section, however, the office of 
' managing agent is not to be deemed to be an office of profit under 
the company. 

Reatriction on Powers of Sale and RemisBion of 
Debt by Directors 

The new Indian Companies (Amendment) Act of 1936 now 
lays down that directors of a public company or of a subsidiary 
company of a public compony shall not, except with the consent 
of the company concerned in general meeting, sell or dispose of 
the undertaking of the company or remit any debt due by a 
director (S. 86H). 

This was done because a constant practice of disposing of 
the undertaking of the company was noticed among Indian 
companies in which cases the shareholders were never consulted 
and large amounts of debts due by directors were remitted by the 
Board without consulting the company in general meeting. 

Manager or Other Agent. 

There is one section of the Act, viz,. Sec. 9ID which may be 
usefully considered here. This section lays down that every* \ 
manager or other agent of a company other that a private company, 
noi b^ifig ihe subsidiary company of a public company who 
enters into a*contract for or on behalf of a company, in which con* 
tract the company is an undisclosed principal, shall make a 
memorandum in writing, staUng the terms of it and the person 
with whom it is made. This memorandum he must forthwith 
deliver to the company and send copies to the directors, and such ' 
memorandum shall be filed in the office of the company and laid 
before the next meeting of its directors. In case of default, the 
<mmpany shall have the option to declare this nontract as void and 
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mnager or other agemt ie liable to a fine not exceeding two 
hundred rupees. This section is fNeculinr to oiir Indim Aet and 
would apply to all agents, including managing agents and brokers, 
who should take care to see that the section is strictly complied 
with in order to save themselves from the penalty. « 

This section was introduced because the managing agents are 
frequently dealers in commodities and other articles which the 
company requires for its own use. For illustration, supposing a 
firm of cotton merchants are managing agents of a cotton textile 
mill and purchase cotton both for their own business as well as for 
the mill. The idea is that the contract made for the mill must be 
immediately communicated to the directors, because the complaints 
were that frequently agents bought cotton on their own account and 
transferred the contract to the companies under their management if 
the prices fell thereafter, whereas they claimed the contract as their 
own if the prices rose. This is of course a section peculiar to our 
Indian Act. 


Direction of Business 

The directors direct the business of the company in accordance 
with their powers m the articles and the memorandum of associ- 
ation of the company. The articles usually provide for a quorum, 
in which case the requisite number must be present, and in such a 
case the majority may act. If the articles on the other hand do not 
provide for a quorum, the majority of the Board must be ptesent 
before they can act. If, however, the articles provide that m case 
of vacancies the continuing director may act, that will mean that 
even a number smaller than the one prescribed can effectively exer- 
cise the powers of the Board. The Indian law lays down that there 
shall be at least three directors in case of a public company, but 
there is no limit as to the maximum, which is evidently left to the 
option of the company to fix by its regulations. Once a nut^ber 
fixedv it cannot be reduced without following the proper method of 
altering the regulation conoemedL 
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Every director is entitled to a notice as to the date of* and 
busitwss to be done at, every meeting, and unless he happens to be 
abroad or out of reach, the failure to give such a notice may invalid 
date the business transacted at such a meeting. Here also it may 
be noted that the rule in Gibson v. Barton^ 1875, 10 Q. B. 329 at 
p. 339 wilj[ apply that a meeting is to be called at the orders of the 
directors and not of the secretary. This applies to all meetmgse 
including meetings to fill up vacancies and the notice in such a cas, 
should also state the names of persons who are candidates for the 
place vacated. It is sometimes provided by the articles that a 
circular signed by all the directors may carry the force of a resolu* 
tion, in which case the said provision will be legal. We have seen 
that where a quorum is provided for, the number constituting the 
quorum should be holding the necessary qualification. When a 
minimum number is fixed, and the number falls below the minimum 
the remaining directors prtma facie cannot act {Alma Spinning Co., 
16 Ch. D. 681). Nevertheless, their acts may be valid in favour of 
a person who has no notice of the irregularity (British Asbestos Co., 
1903, 2 Ch. 439). It is the usual practice of the Board of Directors 
to delegate their powers to a committee appointed from among 
themselves, or to managers or other officers. It has been decided, 
however, in re Leeds Banking Co,, Howard's Case, 18b6, 1 Ch. D. 
561, where the Board of Directors resolved that some shares which 
were remaining undisposed of may be allotted at their discretion 
by two of the directors and the manager, and subsequently the 
said directors and the manager exercised their right, that this 
delegation of powers by the Board was ultra vires and therefore 
the allotment itself was bad. When, however, the articles specifi- 
cally delegate that power, the Board of Directors can, even by a 
qiibrum of one, delegate the powers to a committee of one (Umney v. 
Fireproof Doors Lid., 1916, 2 Ch. D, 142). The pomt involved 
is that in the usual course of the exercise of this power of delegation 
the Board must act as a body, and that a single director a 
director has no authority to act in a particular way and bind the 
company* 
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The directors may, when so authorised, appoint one more 
of their members as managing director, or managing directors, an4 
once this appointment is made under powers duly delegated to 
them, the shareholders cannot interfere. The powers as well a^ 
remuneration of the managing director will depend on the articles 
of association. The company, however, may, by its articles, 
reserve for itself the right of appointing its managing director. The 
salary of the managing director may also be fixed in the manner 
provided for in the shareholders’ meeting. The managing director 
is not in the position of a clerk or servant of the company, and 
therefore, cannot c laim any preferential treatment in case of winding 
up, but he may prove for salaries due to him in competition with 
the other creditors of the company. 

We have seen that m case the directors act irregularly, e g, 
without a quorum, that irregularity may be ratified by a 
subsequent meeting. 

It is imperative that the minutes of the meetings of directors 
of the company should be entered in books kept for the purpose 
and such minutes, until the contrary is proved, shall be deemed to 
be the correct record of all proceedings at such meeting (S. 83) 

Powers of Directors 

The exact powers of the directors largely depend on the 
clauses in the articles of association of the company concerned. 
Articles frequently lay down as is provided for by Table A, 
Clause 71, that the directors ''may exercise all such powers of the 
company as are not, by the Companies Act, or any statutory 
modification thereof lor the time being in force, or by these articles, 
required to be exercised by the company in general meeting, 
subject nevertheless to any regulation of these articles, to Ae 
provisions of the said Act, and to such regulations being 
not inconsistent with the aforesaid regulations or provisiotts, 
as may be prescribed by the company in general minting; 
but no regulation made by the company in general mooting $hali 
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invalidate any prior act of the directors which would have been 
valid if that r^ulation had not been made.” In this case these 
glNMVdl powers are wide and all embracing. In other cases 
•pwljftc powers in detail are laid down by the articles. 

The directors should see that they act strictly within their 
powers. If the directors exceed their powers and do some acts 
beyond their powers, the company in general meeting may ratify 
these acts, provided the said acts are within the scope of . the com- 
pany's power {William Irvine v. The Union Bank of Australia, 
1877, 2Ap. Case 366). This ratification may be made by an 
ordinary resolution. We have already seen how far a director 
can contract personally with the company. If the directors have 
done an ultra vires act which act happens to be intra vires the 
company, and the said company not only wants to ratify it but also 
wants to give power to its directors to do similar acts in the future, 
that would amount to altering the articles and would have to be 
done by a special resolution (Grant v. United Kingdom Switch- 
back Ry, Co., 40 Ch. D. 138-139). The directors must act in the 
interest of the company and must not make any secret profit 
while allotting shares (Parker v. McKenna, 1875, 10 Ch, 96); or 
while making calls (Giberts Case, 1870, 5 Ch 559); and while 
forfeiting shares the same rule has to be observed because the poiver 
to forfeit is to be exercised for the benefit of the shareholders 
(Harris v. The North Devon Ry, Co., 20 Bear. 384). The 
principle applies when dealing with a transfer (In re Cameron’s 
G, S. L. Ry. Co., 1867, 5 De G. M. & G. 284). 

Directors* Remuneration 

The remuneration of directors is a matter of internal arrange- 
ment and management (Normandy v. Ind, Coope &. Co. Ltd., 1908, s 
1 Ch. D. 84). Heroi according to Kekewich, /., “Apart from any 

p^ibition in the memorandum of association it must 

l^'OcnUpetent to the company to make a bargain with one of the 
either for a him for aervkes teodansd in tbg 
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past, or for remuneration to him for services to be rendered in thb 
futpiiei to do this with or without consideration, and if consideratioie 
enters into the bargain, to accept any deemed adequate. Even tl 
apparently extravagant, the pension dr remuneration cannot be open 
to criticism, it being entirely a matter for the company to decide 
what is right to be done." 

The articles generally provide for a certain remuneration to 
be paid to the directors for services rendered and if not, thi^ 
leave it to be determined by the company in general meeting. 
Where the articles hx a remuneration, it must be disclosed 
in the prospectue of the company issued in connection with 
its first issue. In the absence of this special provision, the 
directors are not entitled to claim any remuneration either by 
quantum meruit or otherwise, unless the company in general 
meeting allows it to be paid out of profits. According to Lindley^ 
L-J., “Directors have no right to be paid for their services, and 
cannot pay themselves or each other or make presents to themselves 
out of the company's assets, unless authorised so to do by the in*' 
strument which regulates the company, or by the shareholders at a 
properly convened meeting. The shareholders, at a meeting duly 
convened for the purpose, can, if they think proper, remunerate 
directors for their trouble, or make presents to them for their 
services out of assets properly divisible amongst the shareholders 
themselves. Further, if the company is a going concern, the 
majority can bind the minority in such a matter as this. But to 
make presents out of profits is one thing and to make them out o| 
capital or out of money borrowed by the company is a very 
rent matter "(/m re George Newman & Co., 1895, 1 Ch- D* 674), 

This is because the question of their remuneration depends 
hpon their agreement with the company, and in case any Spedfic 
agreement is entered into, the articles must be referred to in order to 
ascertain the position. If, however, the articles provide fer d 
remunemtiem, th&f would be entitled to claim it because it has heeti 
held that where the diiectcirs agree to act as sadi and the articlel 
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INTOvida for a share qualificatioa as well as remuneration, the in- 
ferenoe is that there is an implied agreement between the company 
>|md the directors to the effect that the directors shall 'take up and 
fKay for the qualification shares according to the articles, on one 
,|>art, and that the company shall, on the other part, pay him the 
remuneration provided for in the same articles (f sabre’s Case, 1892, 
2 Ch. D. 158), Here, the articles will be referred to with a view to 
ascertain what the terms agreed upon for their remuneration were. 
In the words of Cozen-Hardy, LJ., “The articles, though not 
themselves a contract between the company and the director, must 
be regarded as showing the terms upon which on the one hand he 
agrees to act as director, and on the other hand, the company 
agrees to pay him remuneration for bis services” (Molineaux v, 
London, Birmingham and Manchester Insurance Co., 1902, 2 K, 
B, 589). 

Ip cases where the remuneration is fixed to be payable per 
year there are a number of conflicting opinions but according to 
Gore-Brown (Joint Stock Companies, 35 Edn.), the resultant effect 
of all of them is that “a director’s right to remuneration is not 
apportionable when the words conferring the right give him so 
much per annum, whether or not he is liable to removal or entitled 
to resign.” When articles provided “the sum of £l25 per annum 
per director” it was held that the articles did not entitle the director 
to recover remuneration for any less period than a year {Inman v.^ 
Acktoyd & Bert Ltd.f 1901, 1 K.B. 613). Also see {Moriarty v. 
ftegents* Garage & E, Co., IAd», 1921, 2 K.B, 766). This prin- 
ciple, that when a servant has agreed to serve for a fixed period 
lor which a fixed amount is to be paid, he is not entitled to anythidg 
until he serves this period which is a condition precedent, was laid 
down over a century ago in Cutler v. Powell, 6 T,R. 320, They 
can themselves sue for their remuneration which is agreed upon^ 
impliedly or expressly {Orton v. Cleveland eta, Co., 3 H. & C. ^68). 
Where a yearly remuneration is provided for, it can be apportionedp 
not otherwise {Salton v. New Beesion Cyeie Co., 1899, 1 Cb^ 





X>, 775 I Inman v, 1901, 1 KM* 613). Tbey prdVi 

tortli^ir ft^mmi&ratioti ^tdinmxf er«diters in n # 

il^^iickwith"^ CmUi 1898 1 Ch. 324). This ramunemtion shall aot 
cltiuja tiavelUng expenses of the directors unless pronded for. Agaiat 
where qualihcation shares are held by a director as a trustee on settled 
shares, it belongs to the estate, but if, on the other hand, 
a person is appointed a director of a corporation by some oth^r 
company whose director he also was, and he transferred some of 
the shares of the first named company, which the said second com« 
pany held m the name of this director with a view to giving him 
the required qualification to act as the ditector of the first named 
corporation, this would not fall under the above rule, and unless 
otherwise agreed, he would be entitled to retain the benefit himself. 
This is because according to Warrtngton J., the right to a 
director's fees did not arise from the possession of the qualification 
shares. According to his Lordship, he obtained his fees by reason 
of the contract of service between him and the company for which 
he acted as a director (i?c Francis Berrett v. Fisher y 1905^ 74 
L. J. Ch. 198; Dover Coal Field Extension^ 1907^ W. N, 119). 

The remuneration is not to be paid free of income-tax* unless 
otherwise agreed upon. In case the director's remuneration is to 
depend upon a percentage on profit, he is not entitled to claim on 
that ground a percentage calstetulated on all the proceeds of the sale 
of the assets of the company unless there is an arrangement to that 
effect (Frances v. Bultfontein Mining Co., 1891. 1. Ch 140)* 
It is sometimes provided that the remuneration is to be paid to jkhe 
directors out of profits only, m which case it cannot be paid out dt 
capital, but there is nothing to prevent its being paid out of capital# 
It is open to directors by a resolution to renounce the right to 
future remuneration {McConnell's Case, Re London and ft. 
Banby 1901, 1 Ch. 728). 

This, of course, applies to remuneration proper, bu^ in case 
the shareholders vote a gratuity to the directors, the said ipfStnilg 
wiBI not be provelile in case of the lionNtotiini of the oompfejjr. 
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In cate the directors receive remuneration in excess of the amounl 
p&yBhte to them, it will amount to a 'mialea8aiice*i and the said 
excess will have to be refunded. Where a director is appointed 
also a receiver and manager on behalf of the debenture holders, he 
will be entitled to his remuneration in both the capacities, 
that of a director and a receiver {South Westerti of Venezuela 
ftmlway, 1902, 1 Ch. D. 701). The directors may, at their discr- 
etioHj waive the whole or part of their remuneration. 

It may be added here that in case a percentage upon the ''net 
profits' is payable to directors or managers as part or whole of 
their remuneration, the said ‘net profits’ for the year in question 
were the excess of the year oyer the current exx>ense5 and outgoings 
of the same year, i. e., a fund which for that year was capable of 
being lawfully applied by the company to the payment of a 
dividend. This fund as a matter of law can only be arrived at 
after deducting excess profits duty which was a debt due by the 
Company. No analogy between the incidence of income-tax 
and that of excess profits duty exists {Patent Castings SyndicatCf 
Ud. v.^ Etherington, 1919, 2 Ch. D. 254). 

Liability of Directors 

We have seen that the directors enter into contracts on behalf 
of the company and with respect to these contracts, they are not 
personally liable as long as they do not exceed their authority, or 
do anything which is grossly negligent. Of course, if they give a 
personal guarantee with respect to any of the agreements, they 
would be liable on such a guarantee. With regard to their exceed- 
ing their authority it may be mentioned, that if the directors apply 
the money of the company for a purpose other than that for which 
the company is incorporated, they would be personally liable to 
make good such money. 

We have already seen that a mere error of jndgment will never 
make the directors personally liable, but something 
tegl^ence or dishonest intention will have to be proved* In t4 
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^ Lt0gums, lii^r€Pi0 C0mpaA^ v, Cagums Syndicmi^, tS9fi^ 2 Gb^i IX 
435; LindUy, iff. R, sayst As directors^ I amiiot awam fim tlMM 
i$ any diSerancG between their legal and their equitable dutiei* H 
directors act within their powers, if they act with ^ch 
as is reasonable to be expected from them, having regard to tbefif 
knowledge and experience, and if they act honestly for the benefit of 
the company they represent, they discharge both their equitable as 
well as their legal duty to the company. In this case they dearly 
acted within their powers. They did nothing ultra virest fraud le 
not imputed. The enquiry, therefore, is reduced to want of care 
and bona fides with a view to the interests of the Nitrate Company. 
The amount of care to be taken is difficult to define : but it is plain 
that directors are noc liable for all the mistakes they may makCf 
although if they had taken more care they might have avoided them 
(see Overendf Gurney & Co. v. Gihb^ L.R)., H.L. 4805 Their 
negligence must be not the omission to take all possible care ; it 
must be much more blameable than tliat : it must be in a business 
sense culpable or gross. I do not know how better to describe it,** 
This principle was confirmed in Re National Bank of W0i40f 
Ltd., 1899, 2 Ch. D. 629. 

A summary of duties and liabilities of the directors as laid 
down by Romer J. in the recent case In re City Equitable Fife 
Insurance Co., Ltd., 1925, 1 Ch. D. 407 has already been dealt 
with in previous pages. Generally speaking, what is expected of a 
director is to exercise as such reasonable care in the conduct of tile 
business of the company as a prudent businessman would do in 
case the business was his own. A director who is entrusted wilb 
any naoney by the company is bound to make good the same if bto 
has not dealt with the money according to the provisions ot the 
memorandum and the articles as he was asked to do, althougit be 
may not have derived any benefit therefrom and there no 
corrupt motive {Ex parte PMy, 1862, 21 Ch. D. 492 empi 509). 
See also In te Sharpet 1892i 1 Ch, at 105 a(n4 106 wbein 
Li’niUegi bas laid down that "as soon as dte pimmsIu^oa je 
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ifirrived at that the company’s money has been applied by the direc* 
iqra fbr purposes which the company cannot sanction, it follows 
fliat the directors are liable to replace the money, however honestly 
they may have acted.” But where the director has been acting 
Within his powers as the agent of the company, and while so 
acting incurs some liability, he is entitled to be indemnified by 
the company for it, c.g., as in one case Famatina Development 
Corporation, 1914, 2 Ch- D. 271, where a director successfully 
defended a libel action in connection with a statement made in the 
report, he was held to be entitled to his costs. A director who 
has not been attending Board meetings will not be liable on the 
charge of negligence for that reason only (Marquis of Bute^s Case, 
1S92, 2 Ch. D. 100). In case a director signs bills of exchange not 
Ifiearing the company’s name he becomes personally liable. Direc* 
tors who sanction payment on behalf of the company, ought to see 
that the said payments are properly made, t.e., they are made for 
the purposes which come within the scope of the company's opera* 
tion. The directors are, however, not responsible for miscon- 
duct of their co-directors, or of other persons employed in the 
company, if they were not aware of it. 

One of the most important duties of the directors is to see that 
a general meeting of the company, public or private, is held 
within eighteen months from the date of its incorporation and there- 
after once at least in every calendar year and not more than hfleen 
mon^s after the holding of the last preceding general meeting (S 
76). In case of a public company it is also their duty, after the 
jhabuicei sheet and profit and loss account have been laid before 
the eompany at the general meeting, to file a copy of the balance 
sheet signed by the manager or secretary of the company with the 
registrar at the same time as the copy of the annual list of members 
and anamary prepared in accordance with Sec. 32* Failure to do 
^ther entails a fine. If a director is prosecuted for not this 

'Mtltooe sheet with Che registrar as required by Sec. 134 (4) or the 
cwunut plead, hi answer, iSn&t an annual gmiml meeting 
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was ntt called and the^fbre a balance sheet was not laid bafoie^ the 
ti^eeting iDabendranath Das Gupta v. RegiBtrat of Jmni SMuk 
Companies, 1918, 45 Cal. 486; See also Bmp. v. Ha^ufhMu 
1923, 25 Bom- L.R. 224), 

Limited Liability of Directors 

We have already seen that, m accordance with Sec, 70> the 
liability of directors of a limited company may, if so provided by 
its memorandum, be unlimited. In this case the member who 
proposes a person for election, or appointment to the office of dire^ 
ctor, shall add to that proposal a statement that the liability of the 
person holding that office will be unlimited and the promoters and 
officers of the company, or one of them, shall before the person 
accepts the office or acts therein, give him notice in writjn|{ that 
his liability will be unlimited. A limited company can, even after 
its incorporation in accordance with Sea 71, if authorised by its 
articles, alter its memorandum by special resolution so as to rendet 
unlimited the liability of its directors or of any director. In such a 
case such a director or directors m addition to his or their liability, 
if any, to contribute as ordinary member or members, will be liable 
to make contribution on the same basis as if be were a member of 
an unlimited company in liquidation. This will, of course, not 
apply to a past directoi who ceases to hold office for a year or upward 
before the commencement of the winding up, nor will it apply m a 
case where the liability in respect of which the said contribution is 
levied was incurred after the directors ceased to hold office* Here 
also, subject to the articles, a director shall not be liable to make 
such further contribution unless the Court deems the said contribu* 
lion necessary m order to satisfy the debts and liabilities of the 
company, plus the costs, charges and expenses of the winding u|i 
(S. 157). 

New leeue for the ComiHuiy’a Benefit 

In if. 9. JSiUa S. Co., IM„ 1920. 1 Oi. P. 77 It enis 
held that, the yower in the divectora of o joM stodh eoa^tMK^ 
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to jisatoBinon shares, in order to raise more capital, must be exetd" 
•ed h»»a fide for the boaefit of the company. Directors are not 
ontjUed to use their powers of issuing shsures merely for the purpose 
erf maintaining their control, or the control of themselves and their 
friends over the affairs of the company, or merely for the purpose o 
defeating the wishes of the existing majority of shareholders. 

The fiduciary position of the directors forces on them the duty 
of abstaining from making any secret profit or using that position 
to benefit themselves in any other way such as by bribes allotting 
themselves fully paid shares {Madrid Bank v. Rally, 1867, 7 Eq. 
442; Parker v. McKenna, 1875, 10 Ch. 96). 

Liability through Contract 

Besides this, the directors may make themselves liable on 
contracts which they make on behalf of the company, by exceed!* 
nd tbeir authority, and *in such cases they make themselves 
personally liable to an action of damages for breach of warranty 
of nntbority (Collen v. Wright, 1857, 8 E. & B. 647; Coventry's 
Com, Britannia Fire Association, 1891, 1 Ch. 202). Here their 
position is that of agents as we have seen before; and therefore if 
the liability is saddled on them, it will be on the footing that as 
agents, they do not contract within their position as directors. This 
will happen where the contract is in their own personal names 
without disclosing that they were acting as agents of the company. 
If for example, they si^n themselves as : — 

X., Y., Z., 

Directors of. 

The Bombay Trading Co., 

0U9 irould be personally liable because here they did not, on 
the fact of the document, sign On behalf of the company but 
j|0C themselves. Even whem they begin the documents as 'We 
the directors of the Bombay" Ca, Ltd., faenrfiy apee' 

ipi^ foe» sign aa:'~-X>. V.. they would be f«mo»ally liable 

1 H, & If. Ea. Rep, idft; v. 
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1880, 5 Q 6.D« 390). iThus in order to exclude per^Ual^ 
liability it is necessary tO sign “on behalf of ^ or “palf 

pro^* the company, 

> The directors have to take particular care while aiglim|| 
bills of exchange, as otherwise they may be saddled witiii persi;^ 
nal liability as has happened in numerous cases. Sections 73 and 
74 deal particularly with the case of bills of exchange, hundiM^ 
promissory notes, endorsements, cheques and orders for money or 
goods purported to be signed by or on behalf of the company. InT 
this connection it is laid down that the name of the company with 
the word “limited” should be mentioned specifically when the 
directors sign on behalf of the company and if, in the case of bills 
of exchange, hundisy promissory notes, cheques, or orders lor money 
or goods this is not done, f.e., the name of the company is not 
mentioned m the manner required by these sections, the directors 
and officers concerned will not only be liable to a fine not exceeding 
Rs. 500 but they shall further be personally liable to the holder of 
such documents for the amount thereof unless the same is duly 
paid by the company. 

Directors’ Contracts with the Company 

We have thus seen one aspect of the contracts by directors, 
viz.y directors’ power to enter into contracts on behalf of the 
company. The next point to consider is the position of the directors 
to contract with the company on their own behalf or in their own 
interests. Here the position is that directors cannot enter into 
contracts with their company unless the articles of associatioil 
otherwise provide (Albion Steel and Wire Co. v. Martin^ 1875, 1 
Ch. D. 580). In practice almost all companies now provide fot 
this power in their articles. The reason is that hate they am in A 
fiduciary position and their interests are in conflkt with titok 
duties. Thus in the absence of such a provision as above MMod iii 
the articles, even though the contract may be quite above . hoeidii it 
will not mahe aoy difference in law^ as ik 0 cowuMoy ie waMM to 
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Iwya tile benefit of the collective wisdom of its directors 
iSler«antil 0 Credit Association v. Coleman, 1871, 6 Ch. 358i 
Utemasmamy Aiyar v. Madras T. P. & P. Co., 1915, 38 Mad. 
991). But as these cases show, the company can waive the 
IseMfit of this rule. 

The Indian Companies (Amendment) Act, 1936, further lays 
down that in case of certain specific contracts by a director with 
the company such as those for sale purpose or supply of goods 
and marerials, consent of the directors has to be obtained (S. 86F). 
It is also laid down further that the directors of a public company 
or of a subsidiary company of a public company shall not, except 
with the consent of the company concerned in general meeting, (a) 
aell or dispose of the undertaking of the company or (b) remit any 
deM due by a director. 

Directors who have wrongfully taken the benefit of a contract 
with their company, must indemnify the company {Eastern Shippi- 
ng Co. V. Quah Beng Kee, 192+, A.C. 177). A company may, 
however, in the absence of such an article sanction a contract with 
'a diractor in a general meeting {Grant v. United Kingdom Swii- 
edibaek Ry. Co., 1889, 40 Ch. D. 138), but here care should be taken 
to see that the notice convening the meeting to consider such a con- 
Imct gives particulars as to such a contract {Kaye v. Croydon 
Tramways Co., 1898, 1 Ch. 358 ; Normandy v. Ind. Coope & Co. 
1908, 1 Ch. 84). 

The disclosure of interest to brother directors must be full 
fuid fiair, and that too to indepettdettt directors who are not intere- 
Stad. This rule cannot be evaded by splitting the resolution or 
iedttciag the quorum {Turnbidt v. West Riding Club, 1894, 70 L«T. 
92 ; (Muckstein v. Barnes, 1900, A.C. 240 ; Greymouth P, E* Ry. 

1904, 1 Ch. 32 ; Re Sir ffofmusji A. Wadia, 1921, 23 Botn. 

IIW' i Re North Eastern Insurance Co,, 1919, I Cb, 198). 
HRfhegi dinctors obtaip « contract iu their own name but wndei' 
amomitiatg to a bread) oi btist th^ will be^ UabM 
j|i> tillls oompwyiCooAe v. Reeke, 1916, 1 A.C. 554). Even as' tutkde 
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mhkh permits the dire^ilors to conttad: with the compejitf ^v0lliklii0 
disctosmgr their interest"* would be bod (Ss« 91A and 91B). 

A power to contract with firms in which directors are 
ted does not authorise a contract by them individually with tha 
company [Transvaal Lands Co, v. New Belgium Land & 
pment Co„ 1914, 2 Ch. 488). Where vendors who have become 
directors have covenanted to serve for a given number of yeats and 
not to compete with the company during these years, they hm 
discharged from this obligation if their services are dispensed WilSt 
as soon as the company goes into liquidation. The result is that 
they are free to enter into competing business (Geffer^2 Bill Posting 
Co, V. Atkinson^ 1909, A,C. 118; Measures, 1910, 2 Ch. 248X A 
director is interested m the issue of debentures which are SO issued 
to secure a debt which he has guaranted (V^tctors v. Lingard, 1927, 
I Ch. 323). 

A director interested in a contract with the company though 
prevented from voting at a board meeting, can vole at a sliarlH 
holders' general meeting [North West Transportation Co. v. 
Beatty, 1887, 12 A.C. 589). In one case, however, it has been 
held that the diiectors cannot use their voting power as sharehoK 
ders, to deprive a company of property which belongs to the com* 
pany in equity [Cook v. Decks, 1916, 1 A.C. 554), 

Liability for Negligence. 

No doubt directors do not bring with them any special quali- 
fications for their office but they are bound, while acting as ditectoto 
to act with such care as can reasonably be expectedi of toem 
having regard to the knowledge and experience they happm to 
possess [In re Brazilian Rubber Plantations, VilUt Ctu 425 )^ 
In this connection the Indian Companies Acti Sec« 291 es gmeeded 
by tb|S Indian Companies (Amendment) Act of 1936 gives % oertkin 
atoemnt of iiiwlecdi^ to the directors, menagers* agadto, 

of the company 
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If in any proceeding for negligence^ default^ breach of duly 
nr bteaeh of trust against directors, managers, managing agents, 
o0icers and auditors of a company, it appears to the Court on 
hearing the case that that person is or may be liable in respect 
of the negligence, default, breach of duty or breach of trust, but 
that he has acted honestly and reasonably, and that having 
regard to all the circumstances of the case, including those 
connected with his appointment, he ought fairly to be exemed 
for the negligence, default, breach of duty or breach of trust, 
that Court may relieve him, either wholly or partly, from his 
liability on such terms as the Court may think fit ( S. 2S1 (1 )\ 

It is further laid down that where any person to whom this 
section applies has reason to apprehend that any claim will 
or might be made against him in respect of any negligence, 
default, breach of duty or breach of trust, he may apply to the 
Court for relief, and the Court on any such application shall have 
the same power to relieve him as under this section it would 
have had if it had been a Court before winch proceedings 
against that person for negligence, default, breach of duty or 
breach of trust had been brought (S. 218 (2) ). 

In an action against a director for negligence it is necessary 
to prove actual damage suffered by the company because neglige* 
nee by itself is not actionable. Moreover, directors cannot be 
sued for negligence, if the loss is caused to the company through 
the reliance placed by the directors on the judgment and informa* 
tion of any person who has been placed in a position of trust for 
the purpose of attending to the details of management of the com- 
pany, provided of course the directors had no reason to doubt that 
person's honesty or competence. 

In such cases, the civil remedy if the company is not in the 
COQXse of winding up, is by action for damages. When, however, the 
isdmpany is being wound up a miefeasance aummone may 
ho tal«;en in accordance with section 235 of the Indian Act (S* 276 
p{ the EngiUh Act). 
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We have already noticed, in detail, the various acte TiribAeb 
involve a liability on directors and officers to make good or ii$ 
account for money which they have either misapplied or wrongfullir 
received in a fiduciary capacity which they are liable to account for* 
Section 235 lays down that where in course of winding up the 
coF.ipany, it appears that any person who was taking part in the 
formation of the company, or any past or present director, mgnais<9^ 
or liquidator, or any officer of the company has misapplied of 
retained or become liable or accountable for any money Of 
property of the company, or been guilty of any misfeasaMO 
or breach of trust m relation to the company, tiie Court 
may, on the application of the liquidator, or of any 
creditor or contributory made within three years from the 
date of the first appointment of a liquidator in the winding up or 
of the misapplication, retainer, misfeasance or breach of tru^t 
as the case may be^ whichever is longer, examine into the conduct 
of the promoter, director, manager, liquidator or officer, and compel 
him to repay or restore the money or property or any part thereof 
respectively with interest at such rate as the Court thinks just, or 
to contribute such sum to the assets of the company by way of 
compensation m respect of the misapplication, retainer, misfeasance 
or breach of trust as the Court thinks just. It is further laid down 
that this section shall apply notwithstanding that the offence is one ^ 
for which the offender may be criminally responsible. The words 
in italics are only to be found in the Indian Act. 

f 

It has been held that this section cannot be applied to every 
case in which a company has a right of action against an offioer; 
but only when there is something in the nature of a breach of duty, 
the direct result of which is a misapplication of the company^S 
assets {Re Stic, Ltd., (1928), Ch. 801). 

iProeeediiw lor misfeasance can be brought against tSk /ncfo 
directors (Covoxytry ft Case, I880« 14 Ch. ^ U bai 
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beet^ held recently by the Madras High Court that misfeasance pro^ 
under S. 235 cannot^ be continued against the heirs of a 
disenaed director (Saniaram v, Kottayam Bank, AJM, (7946) 
Mad. 304). 


Criminal Liability of Directors. 

The English and Indian Companies Acts contain several sec- 
tions imposing statutory penalties of non-compliance with specific 
provisions of the Act, e.g. section 31 provides a fine for omission 
to keep a register of members and section 236 provides a term of 
imprisonment and fine for falsification of books and section 238 for 
false evidence. 

Apart from these provisions in the Act directors may incur 
criminal liability either at Common Law or under some stature and 
also under the Indian Penal Code. 

Prosecution of delinquent Directors. 

Under the old Act there was no power given to the Public 
Prosecutor to launch a prosecution against delinquent directors ; the 
result was that the liquidator either in voluntary or compulsory 
liquidation bad to do that on their own responsibility out of the 
assets of the company concerned. In many cases where the 
creditors had already lost their money in a company they were 
naturally reluctant to waste any more money on prosecutions with 
the result that the delinquent directors and officers escaped the 
punishment for their offences. On the recommendation of the 
Oreene Commission, the English Act of 1929 introduced provisions 
hv ivbich the delinquent directors could be prosecuted which pro- 
visions have been copied by our Indian Companies (Amendment) 

, Act of 1936. They are as follows i — 

S0C. Z37 (7). /y it appears to ike Court in the couree q/ a 
^Ufinding by t Of »u6j4ct to the supervision of the Court that 
" j^ant or preeeni managot or athtr*o0hrf$ ^ dny 

meu^rf ike ompemtkae hem p^iUs of am ^enm in r4a^ 
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thn la th4 Mmp(^ny /nr is criminally liabU$ thn CSiMni 

mciy^ eiiksr on tho applicaiitm of any Person interested in the 
winding up or of its own molt on# direct the liouiddtoj^ eHihet 
himself to prosecute the offender or to refer the nmiter to the 
registrar. 

(2) If it appears to the liquidator in the course of a volun^ 
tary winding up that any past or present director, manager Of 
other officer, or any member of the company has been guilty ot 
any offence in relation to the company for which he is efiminatly 
liable, he shall forthwith report the matter to the registrar and 
shall furnish to him such information and give to him such 
access to and facilities for inspecting and taking copies of any 
documents, being information or documents in the possession or 
under the control of the liquidator relating to the matter in 
question, as he may require. 

(J) Where any report is made under sub-section (2) to the 
registrar, he may, if he thinks fit, refer the matter to the Central 
Gox^ernment for further inquiry, and the Central Government 
shall thereupon investigate the matter and may, if they think it 
expedient, apply to the Court for an order conferring on any 
person designated by the Central Grvernment for the 
with respect to the company concerned all such powers of inve- 
stigating the affairs of the company as are provided by this Act 
in the case of the xvi tiding up by the Court. 

{^) If on any report to the registrar under sub^section (2) it 
appears to him that the case is not one in which proceedings 
ought to be taken by him, he shall inform the liquidator acoof* 
dingly, and thereupon, subject to the previous sanction of the 
Court, the liquidator may himself take proceedings againgt the 
offender. 

If it appears to the Court in the course of a voluntat^y 
winding up that any past or persent director, manager or other 
offkef, or any member, of the eon^any has been guiUy as 



2$4 


Judiart CarHipaf/y Law 


^^i^ 0 saidf and that no report with respect to the matter has ieen 
ilftade by the liquidator to the registrar^ the Court ma% on the 
a^pticc^tioH of any person interested in the winding up ot of 
iH own motion, direct the liquidator to make such a report^ and 
a report being made accordingly, the provisions of this section 
have effect as though the report has been made in pursua* 
nqe cf the provision of sub-sectton (2). 

(ff) //, where any matter is reported or referred to the regi* 
e$rar under this section, he considers that the case is one in 
which a prosecution ought to be instituted, he shall place the 
papers before the Advocate General or the public prosecutor and 
if advised to do so institute proceedings, and it shall be the duty 
of the liquidator and of every officer and agent of the company 
past and present {other than the defendant in the proceedings) 
to give him all assistance in connection with the prosecution 
which he is reasonably able to give : 

Provided that no prosecution shall be undertaken without 
first giving the accused person an opportunity of making a sta* 
tement in writing to the registrar and of being heard thereon. 

For the purposes of this sub-section, the expression 'agenf 
in relation to a company shall be deemed to include any banker or 
leg^al adviser of the company and any person employed by the 
company as auditor, whether that person is or is not an officer 
cf the company. 

(7) If any person fails or neglects to give assistance in 
manner required by sub-section (6), the Court may, on the appU^ 
tMion of the registrar, direct that person to comply with the 
requirements of ^he said sub-section, and where any such appli- 
cation is made with respect to a liquidator, the Court may, 
funlets it appears that fhe failure or neglect to comply was due 
|o the liquidator mi having in his hands sufficient assets of the 
If^ompany to enable him to to do, direct that the coete bf tho 
elJ^itiicaHou shaU fro borne by the liquidator peremaUah 
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Meeting of Direetore 

With referdisce to the meeting of directors the following 
tnarised points should be noted : — 

(1) The directors must act at n board and a single director 
as such has no power to bind the company unless given a special 
delegation under the constitution of the company. 

( 3 ) Proper notice should be given of the board meeting to 
all the directors unless the dates of meetings are pre-arranged and 
the articles do not specifically provide for notice. 

( 3 ) The board must act with a quorum and the quorum 
must be properly constituted, 

(4) Unless specially authorised by the articles in certain 
specific cases to decide questions by circulars, the directors must 
meet and decide questions by resolutions. 

(5) There must be a Chairman present at the meeting or 
one must be appointed, 

(6) Every directors has one vote unless the articles other*^ 
wise provide. 

(7J The Directors may divide their functions and delegate 
them to committees when so authorised by the * articles of 
association, 

(8) In connection with the minutes the directors must see 
that the minutes form a proper record of the meetings they have 
attended and while confirming or passing the minutes only those 
who were present at the meeting of which minutes were beiog 
considered can vote. 

(9) The directors have a right to inspect the minute boolts 
and may not be prevented from so doing except where it is proved 
to the satisfaction of the Court that there are no reasonable gtopilds 
for inspection or when they are not acting bonu fide and in the 
best intsiests of the company iR. v* fiampeteadt B* 1917k Ub 
L»X« 2} 2)* 
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Coftmiiteet Appc^tsedi hf Direetort^ 

It is quite usual in large compand for the board to divide 
itsfelf into a number of committees, such as the ftnanoe com- 
miMee^ the works committee, the shares transfer committee, 
the general purposes committee etc., to each of which special 
luimtions are allocated* This can only be done where the 
nrtlelM of the company concerned permit such delegation. 
When af^inting the committee care should be taken to state 
the qnorum, otherwise it would be presumed that the delegation 
is to the whole body and that all must be present, and the power 
to act by the number less than the delegated authority of the 
committee is not presumed. Neither can they add to their number 
to supply a vacancy {Re. Liverpool Household Stores' Association^ 
1890, 59 L, J. Ch. 616 at p. 624). These committees look after 
the administration of their respective sphere of work and report 
at Axed intervals to the general board who formally adopts their 
rcyi>ort. Special minute books are maintained to record minutes 
of the work of each of these committees. The Aiiance commitfee 
looks after the Anancial problems, the works committee deals with 
tbe work of the administration, the share transfer committee deals 
with the transfer application for shares, etc. This division of 
work brings about the best result, both with regard to the economy 
of time and labour and eiAciency of administrative work through 
its concentration in the hands of those who happen to be most 
capable to deal with it. Where such a committee is appointed an 
mtcessive exercise of the powers of the said committee may be 
ralifiedl by the directors (Bolton Partners v. LantbetU 1889, 41 
Ch. D. 295 C.A.)* The simple act of delegation by the directors 
does not divest the Board of Directors of their own powers 
iMtdh V. Clarkct 1890, 25 Q. B. D* 391j» Such a committee may 
even consist of one perMn (Rs. Taurine Co., 18d4, 25 Ch D. 118)« 

Secret profits nod oommisdoii. 

We have already seen that the directors are ngeiits of the 
Cit^apany and thus they should on oo aceonnt ntdke iocaret 
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Her^, the rules of law iu connection with {erlni^ 
and a#snty will apply. If, however* the director as ayent lOa&et 
any secret or undiclosed profit, he shall have to eccmml to Ue 
principal, $.e., the company, for every such benefit. This will apply 
even though in obtaining such benefit he incurred a ri^ dir lose. 
On the same principle, where the directors receive by way Of 
presents shares as fully paid, they have been held to- be respoxnsible 
to make good the money out of their pocket, and in calculating 
the amount they thus owe to the company, the maximum market 
value will be considered- 

We have already seen that section 91 A provides that the 
director who is directly or indirectly concerned or interestod tn 
any contract or arrangement entered into by or on behalf of tbO 
company, shall disclose the nature of such interest at the meeting 
of the directors at which the contract or arrangement is determined 
in case such interest was then existing, or in any other case, he 
should make such disclosure at the first meeting of the directors 
after the acquisition of the said interest. Failure to observe the 
provisions of this section makes the director liable to a fine not 
exceeding one thousand rupees, besides his other liability for 
non-disclosure. Besides this, a director of a public company is 
not allowed to vote as a director on a contract in which he is either 
directly or indirectly concerned and in case he votes, his vote is 
not to be counted. Under Sec. 91B too, a fine not exeeding rupees 
one thousand is reserved in case the director disobeys the require- 
ments of this section. Not only can the company recover this 
secret commission, or profit; or bribe, from the directors or the 
agents, but also from the person giving it, and besides, if the com- 
pany has suffered a larger damage than the amount covered by toe 
bribe, it can by proving it recover it fibm the person giving it 
{Hov0nd4n v, Millhoff, 1900, 83 L.T. 41), 

Names el INrectors 

The aamss of toe^ directors of every joint stock- compisa^ 
must be fSled with toe registrar at the time of registeriet toe 
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tiioittomodnm and the articles of the company together with 
their writteii assent to act as such. Every director should^ 
etcept in the case of companies not having a share capital, either 
tign the memorandum for a number of shares not less than his 
qualih^tion (if any) or take from the company aiui pay or agree 
$0 Pay for his qualification shares or must sign and file with the 
{Registrar a contract in writing to take from the company and pay 
lor bis qualification shares (if any) or make and file"^ with the 
registrar an affidavit to the effect that a number of shares^ not 
less than hia qualification {if any) are registered in his name, 
* This section does not apply to a private company or a com- 
pany which was a private company before becoming a public 
company (S. 84). Besides this, the company shall keep at its regis^ 
tered office a register containing the names, addresses and 
occupations of its directors. The copy of this register, together with 
the alterations from time to time, has also to be hied with the 
registrar. Failure to comply with this requirement makes every 
officer of the company responsible for it liable to a fine not exceeding 
rupees fifty per day. 



CHAPTER XL 

DEUENTUKES AND BOR ROWING 

Borrowing powers 

The borrowing powers of a joint stock company depend upon 
its constitution and the nature of its business. Trading compenies 
have implied powers to borrow for the purposes of their hwi* 
ness. It is, however, customary for every company to reserve to 
itself the power to borrow in its memorandum or articles or both 
because otherwise the company cannot borrow unless the nature of 
its business implies a borrowing power. Thus a school-board and a 
building society have been held not to have an implied power to 
borrow. Once the power to borrow is given, the company ean 
charge or mortgage its property for the purpose of raising a loaut 
though generally, when the power of borrowing is taken, the powei* 
to mortgage is also expressly reserved. It has been decided that 
power to mortgage ‘‘assets’* or “property and rights*', or “property 
and effects” will include power to charge uncalled capital; but only 
“property** or real and personal estate” or “property and funds“ 
will not include such a power to borrow on uncalled capita] unless 
articles specially declare the uncalled capital as chargeable property 
{Hume v Drachen/els^ B* G. Mng. Syndicate^ 1895 Mans. 146), 

These powers to borrow are generally exercised by tibe Board 
of Directors, but the constitution of the company may lay down 
such rules as they may consider necessary with a view to carteil| 
or to provide a check on the directors* power to borrow. Once the 
power to borrow is given and exercised by the prpper authorities:^ 
it is not the lookout of outsiders to see that the various fomaaiities 
required have been complied with by the officers of the companyit 
For this purpose it has been held that overdrawing a banking 
accoimt was in substance a borrowing of money (In r4 
No. ^ 1891, I Ch. a 184). 
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Apart from the powpr to borrow, tha Indian CotHpaniea 
{Amendment) Act, 1936, lays down corlain UmiUtiona M tho 
powers of companies to lend money. Thus a company incor* 
porated after the commencement of this Act cannot make any loan 
to or guarantee any loan made by any company under the manage^ 
ment of the same managing agent Further, after the expiry of six 
months from the commencement of the Act no company, whether 
incorpotated before or after the Act. may make any loan or give any 
guarantee except by way of renewal of any existing loan or 
guarantee (S. 87E (1) ). Any default would entail, on any director 
or officer of the company knowingly and wilfully guilty, a fine not 
exceeding one thousand rupees and they would be jointly and 
severally liable for any loss incurred by the company m respect of 
such loan or guarantee (S> 87 £ (2) ). The purchase of the shares 
or debentures of another company under the same management 
(except in case of an investment company) is also prohibited unless 
the purchase has been previously approved by a unanimous decision 
of the Board of Directors of the purchasing company (S. 87F), It is 
further laid down that a managing agent shall not exercise a power 
to issue debentures in case of a company under his management, of 
except with the authority of the directors, and that too within the 
limits fixed by them, a power to invest the funds of the company, 
and any delegation of such power by a company to a managing 
shall be viod \S. 37G . 

The lender has to take care to see not only that the company 
faas the power to borrow, but that the said power is vested in the 
directors, because otherwise his only remedy will be against the 
directors for damages in case the company repudiates the transact 
lion ijFairhanVa Executors v. Hufnphtys, 1887, 18 Q.B.D. 54), 
If 15 i 6 directors borrow beyond the limits no debt is created and tbe 
aecurities are void {Howard v. Patent Ivory SS/g. Co„ 1888, 38 
Cb. D. 156 App. 170). The fact that originally ultra viros loans 
are attempted to be substantiated by a subsequent power to lead 
and subsequent issue of securities will not make them valid Un fg 
Ba parH Waleon, IS38, 21 Q,B* 301 ; Ife the Boitomgate 





Siiriai Co-^perafive Soci^tyj^ 65 L«T« 712 ; Sinclair v, Brouglmm^ 
1914, Ap. Cas. 398). It is also a principle that though the tee4i^ 
IS not bound to inquire the purpose for which the money is borrowed^ 
if he knows at the time he lends that the amount is borrowed for an 
illegitimate purpose he cannot recover the money lent (Davitf^ Cass, 
1871, 12 Eq. 1516), In case the loan, is taken for a purpose which 
1 $ not legitimate, the lender will not lose his money on that ground 
if he did not know of this fact, because it has been held that he is 
not bound to enquire as to the purpose for which the said loan was 
taken. All that he has to be satisfied about is that the company 
has general or specific powers to borrow money for the purpose 
of its business ( Young v. David Payne & Co., Lfd., 1904» 
2 Ch. D. 608). 

In connection with this borrowing power it may be further 
added that where the memorandum, or the articles permit, a com* 
pany can borrow money on the security of its uncalled capital 
just as welt as it can on that of any of its assets (neivfofi v. 
Debenture-holders and Liquidators of Anglo- Australian Invests 
ment Co,, 1895, A.C. 244). A company cannot, however, borrow 
money on the security of its reserve capital as this can only be 
called up on winding up (Bartlett v Mayfair Property Co., (1898) 2 
Ch. 283), nor of its statutory books as thess must be kept at the com* 
pany's office for inspection (Engel v. South Metropoiition Co, 
(1892) 1 Ch. 442). It has also been held that no charge can be 
created over the liability of the members of a guarantee com* 
pany (Pyle Works Ltd. (1890) 44 Ch. D, 574). 

The Debenture 

The most usual method of borrowing by a public compuy is 
through the medium of debentures or debenture stock. 

A “debenture'* is a certificate issued by the company ecknow* 
ledging tite debt due by it to its holders. It may be otunyhif A 
charge, or it may be without a charge (v mortgeio ^ ^ 
property tihe con^euiy. Otitt, J,, while speaking ol 
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states as follows : *^Thd term ' itself ioijports a 
4ebt~ackriOwledgment of a debt— and speaking of the 
i)tnnWOi%s and various forms of investments which have been 
nailed debentures without any one being able to say the term is 
hioorrectly used, 1 find that generally, if not always, the instrument 
imports an obligation or covenant to pay. This obligation or 
covenant is in most cases at the present day accompanied by 
Some charge or security. Thus there are debentures which are 
Secured, and debentures which are not secured'* {Edmons v. Blaina 
IPumuoet Co,, 1&87, 36 Ch. D. 215), There may be a single 
denture issued to one person (Robson v. Smith, 1895, 2 Ch. 118). 

It will be thus seen that any company which has the power 
to borrow can issue debentures. A public company cannot exercise 
the tight to borrow or issue debentures until it is entitled to ^m- 
mence business, A debenture may be a ‘*floating" or a “fixodl*’ 
Cliarge debenture. A floating charge means that the holder of the 
debenture has a right to be paid out of the assets of the company, 
tmt the company is left free to d al with all the assets until or 
unless the charge becomes fixed through the capital, or the interest, 
due under the terms of the issue. The floating-charge is 
efJFitallised into a fixed charge under any of the following three 
circumstances, (l) when interest becomes overdue, (2) when the 
capital debt falls due, and is not paid, and (3) when the company goes 
Into liquidation. Thus, in case of a floating- charge, the directors 
are free not only to sell the property so charged, but also to 
mortgage it for the purposes of the business. This mortgage 
would take priority over the right of the holders of floating 
debentures* 

The fixed charge, however,, creates a mortgage on some 
tk|ieGific property of the company in favour of debenture holders* 
These dsbentures are also called mortgage debenturet. There 
ih jrei a third class of debentures known as ordinary or neieed 
dMkeMtarOi, which give no charge whatever on the assets tif the 
evidence nothing more than an mrdimry debt 





m 

Tliw th$ holchsrs of nakad dabetitum aa^a ordinary orediiart of 
the company. Frequently provisiona are inserted in tte dtebentmM 
gfiviiag the poiver to the majority to bind the minority by modtfyhiV 
their rights and this is quite in order {Smath v. Vally OoM 
1893, 1 Ch, P, 477). It, however, should be noted that wime 
such a power is given to some only of the debenture holders 
must exercise it in the interests of all the debenture holders (/« re 
Maskelyne B. Ltd.^ 1S98, 1 Ch. D, 133). In one case (In re 
Dund^rland Iron Ore Co., Ltd*, 1909, I Ch, D- 446), where theief 
was a trust-deed between the company and the trustees on behalf of 
the debenture holders, and the certiheates issued to the debenture 
holders did not contain any direct covenant with the stock holder 
to f(hy him interest, but merely stated that the same was ^’issued 
subject to the provisions contained" in the trust-deed, it was held 
that debenture holders as such were not creditors of the company 
and thus could not prevent a winding up petition even though 
their interest was in arrears. Again in case the registered deben- 
ture does not contain any provision appointing a particular place 
tor payment* the ordinary rule as to debtor and creditor will 
apply, and the company must seek the debenture holder if he ie 
within the realm and tender the money due on it without request, 
otherwise the debenture holders can lecover interest on the principal 
money down to the date of payment [Fowler v. Midland E* Con, 
1917, 1 Ch. D. 656). 

In case of a floating-charge, however, if it is specifically 
declared that the company shall not mortgage any of its property 
in priority to, or at par with, the holders of floating debenturee, 
the holders would be proteemd. A contract with a compajiy to 
take up and pay for any debentures of the company may be enfoieedi 
by a decree for specific performance (S. 128). 

Xht differonce between debentures and deWntare gloek 

is almost the same as between shares and stock ue^ debenture atoek 
must be fuUy paid and may be divided into fmctionfl paarts. Thee 
debentures are issued in a series for a fixed time* and tbua fsidir Iff. 
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these ddmituies is transferable in ftitl and not in any {factional 
parts, wh^eas the debenture stock is considered as one debt due tO'a 
number of holders which can be transferred in fractional parte 
accordiiig to the multiples agreed upon. The debenture stock is 
generally secured by a trust-deed giving a mortgage or charge on 
some specific property of the company in favour of some person or 
pm'SOns appointed as trustees on behalf of the debenture holders. 

According to Sec. 227 (2) “m the case of a winding up by or 
subject to supervision of the Court every disposition of the property 

(including actionable claims) of the company made after 

the commencement of the winding up» shall unless the Court other- 
wise orders, be void.*’ In one case where between the date of the 
presentation of the petition and the order for its compulsory winding 
Up, a debenture was issued by the company to secure the repayipent 
of a loan of £l,200 raised to enable the company to pay wages 
due to the staff, and the debenture holder was aware that the 
petition for winding up the company had been presented, the Court 
declared the debenture valid : Romer J., in his judgment here 
Quoted Lord Cairns {In re Wiltshire Iron Co., L. R. 3 Ch. 443, 
446) in support, where the latter referring to the provision of this 
section says that it was *‘a wholesome and necessary provision to 
inrevent, during the period which must elapse before a petition can 
be heard, the improper alienation and dissipation of the property of 
a company in extremes. But where a company actually trading, 
which it is the interest of every one to preserve, and ultimately to 
sell, as a going concern, is made the object of a winding up petition, 
which may fail or may succeed, if it w^ere to be supposed that 
transactions in the ordinary course of its current trade, bona 
miitood into and completed, would be avoided and would rest, in the 
discretion given to the Court, be maintained, the result would be 
that the presentation of a petition, groundless or well foundedf 
would ipso factOf paralyse the trade of the company, and great 
fnitnlri without any counter**baiance of advantage, would be done to 
tiipse interested in the assets of the company/’ He therefore held 
these £1,200 were advanced for the preeervatimi of the 
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as a going concarn In must be deciared valid (la r# p0fM 
Ward & Co.. Ltd., 1926, I Ch. D. 828). 

It IS the practice of some companies to issue a pmspMlilt gk 
the time of the issue of debentures in which various conditions afU 
referred to. In such cases when the conditions as referred to \n the 
debenture certificates or debenture trust**-deed differ from thosd 
referred to in the debenture prospectus, then the former are followed 
and the prospectus cannot be referred to. According to North J. In re 
CJiicago and North West G. Co., Ltd., 1898, 1 Ch. 263. ** Prim0 
fade the debenture was the contract and the whole contract between 
the company and the debenture bolder and that the prospectua 
cannot be looked at for the purpose of seeing what the contract 
{Also sss In re Tewkesbury Gas Co., 1911, 2 Ch. 279). It 
may be added, however, that this does not prevent the debenture 
holders, provided they are in time, from seeking to rescind or rectify 
their contracts on the ground of fraud or mistake, or from suing for 
damages occasioned by fraudulent misrepresentation, in which 
case it would be legitimate to refer to the statements m the pro* 
spectus on the iaith of which they became debenture holders 
{Bnttsh Equitable A. Co. Ltd. v. Batly, 1906, Ap. Cas. 35 at p, 
41 per Lindley /.) 


Classes of Debentures 

Debentures are divided into two mam classes, viz., (1) fg* 
tfistered debentures and (2) bearer debentures. EUher of these two 
classes may be debentures which are (<t) unsecured or (6) seoiurodL 
The unsecured debentures are now-a days rare and they do not carry 
any charge on the assets of the company. This means that the 
holder of an unsecured debenture is an ordinary creditor «of the 
company. In case of secured debentures there is a further 
subdivision^ viz., that ; — 

(1) the charge may be a floatin|*€liarg[e cm the whole of 
the undertaking df the company, or 
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it may be a specific charge over stated assets usually 
immoveabte property or both, and 

(3) it may be both a floating and specific charge. 
Registered Debentures 

The majority of debentures issued by most of the companies 
in India are registered debentures. They are called registered 
because the name of the holder of such debentures is recorded in 
the books of the company as well as on the certificate issued. 
Thus in order to transfer them, a regular transfer form will have 
to be filled in and signed. This is the safest type of debenture 
because, in the case of bearer debentures, as we shall soon see, they 
being negotiable instruments, a loss or misplacement of the 
debenture instrument and the passing of it into the hands of a bona 
jfide holder for value would deprive the owner of his rights. The 
other advantage is that the names of the holders being registered in the 
books of the company, notices and other communication can be 
sent to them direct by the company instead of through the indirect 
method of communicating with them through newspapers. The 
illtomt due on these registered debentures may be paid either by 
interest warrant drawn on the company’s bankers posted to the 
tegistsered holder or to the first named of joint holders. There is 
tbO other method, as we have seen above, of attaching to the 
itebentnre bond or certificate the senes of interest coupons which 
are to be cashed by a holder as each falls due, and when the last 
of iSm coupons is being cashed, which is known as a “talon'\ the 
i«umes to the holder a fresh series of coupons for future 


Dobooturoft to Bearer 

df debenl^ quite familiar to English investors 

in Bechuam^ 

TmdinM mB, 2 Q. 


658, deciddd in of bMwr d#t(i»n6ira« that according ttf tlld 
^lisagcof the mercantile world the debentures were treated iM 
negotiable instrumenta, passing like promissory notes, or lasudt 
notes, by mere delivery from hand to hand’'* In a subsequent case 
Edelstein v. Schuler & Co„ 1902, 2 K.B» 144, it was laid down 
that it was not now necessary to tender evidence to prove that 
bonds of this kind are negotiable mstruments that being a fact of 
which the Court will take judicial notice {Rumball v. Metropolitan 
Bank, 1877, 2 Q.B. 194 ; Goodwin v, Roberts, 1376, 1 A,C. 476), 
Interest coupons entitling the bearer thereof to payment are 
attached to the debenture instrument 

The other decisions where debentures have been declared to be 
negotable instruments are Goodwin v, Roberts, 1875, 10 Ex Cas* 
337 in which the foreign government scrips payable to bearer were 
declared negotiable instruments and Bechuanaland Exploration 
Co, V. Londan Trading Bank, 1898, 2 Q.B. 658 was a case of 
English bearer debentures. The holders of bearer debentures are 
in some cases given the right to get their debentures converted into 
registered debentures and vice versa. In case of bearer debentures 
where the holders cannot be found it may be necessary for the 
company or the trustee to apply to the Court for direction. In 
English Courts summons for direction have to be taken out for this 
purpose. Interested parties and the Attorney General are to he 
made parties (/?e Chilago Ry. & Mines Ltd., 1930, 46 T.L.R. 242)* 

Redeemable and Irredeemable Debentures 

Usually, debentures are made redeemable at the expiration of a 
certain number of years but they may be made redeemable on 
demand or they may be irredeemable. ^ 

In this connection the provision of Sec. 126 of the Indian Com* 
panics Act is important. This section lays down as follows 

Sec. 126* condition contained in any debentures ot in 
any 4eedfor securing any dehentnres, whether issued or 4aecuted 
before or after the pasting of this diet, shedl not be (tmdid Jb^ 
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roason tmly that thoreby tha d^eniutoB aro made irredeemoHo 
or redeemable only on the happening of a contingency, however 
remotCf or on the expiration of a period, however long/* 

Here it should be noted that an irredeemable or perpetual 
debenture is not in fact a mortgage at all but is in effect an annuity 
in perpetuity to the holder. The word irredeemable" may mean 
either that they are debentures which the company has no power 
to redeem and Che holder has no right to demand redemption, or it 
may mean that though the holder cannot force the company to 
redeem, the company may at its pleasure if it so desires redeem 
them^at any time. Of course these irredeemable debentures become 
immediately payable either when the company goes into liquidation 
or in the event of its interest falling in arrears. This is the case 
even though the liquidation may be for the purpose of reconstru- 
ction or amalgamation, and even though there may be an express 
provision to the contrary {Re Crompton & Co., 1914, 1 Ch. 954). 

Mortgage or Charge 

With regard to the mortgage or charge created on the deben- 
tures it is provided for by the Indian Companies Act that proper 
particulars as to every such mortgage or charge together with 
instruments, if any, by which the mortgage or charge is created or 
evidenced, or a copy thereof verified in the prescribed manner, 
should be filed with the registrar for registration within twenty- 
one dnys after the date of creation* If this is not done, the said 
mortgage or charge shall be void against the liquidator or any of 
the creditors {S* 109). In In re Monolithic Building Co., Tacon v* 
The Con^any, 1915, 1 Ch. D. 643, it was laid down that Sec. 93 (our 
eorresponditig Sec. 109) of the Companies (Consolidation) Act 1908, 
avoids an unregistered mortgage as against a subsequent regisftred 
incumbrancer even though be had express notice of the prior mortgngo 
at ]Qie time when he took his own security^ In a Bombay caset Z>« 
Pudami & Co. V. N, H* Moos, 27 Bom* L. R. 12)8i whem the 
managing direcior of a privam limited company boitoimd 



a oa condition that ‘^pendliv ai^ecution dt clra mot^gagM 
dead tha borrowers put the tender in poesaesion of all property Ot 
the borrowers made up of printing machinery, papers and other 
moveable property of a newspaper printing concern and the direo 
tors of the borrowers shall hold possession of the same as agents 
of the lender and shall not sell the same without consent of thO 
lender'" it was held that here the parties did not create a pledge but 
intended to create a floating-charge on the moveable property under 
the meaning of Sec. 109 and therefore the charge was void for 
want of registration. In another case where a company carrying 
on business as merchants consigned goods overseas and obtained 
advances from their bankers and wrote to them enclosing for the 
banker's acceptance the company’s drafts drawn on these shipments 
and copies of bills of lading and invoices that the company hypothe- 
cated the goods or proceeds to the said bankers, it was held that 
the effect of the transaction was that the company had created a 
charge on the company’s book debts, which charge not having 
been registered was void against the liquidator {LadMhurg & Co* 
V. Goodwin Ferreira & Co., 1912, 3 K.B. 275)* 

In case, however, the debentures are issued m a series in which 
reference is given to any mortgage or charge or to any other mstru» 
ment giving such a mortgage, to which debenture holders of that 
senes are entitled pari passu, the particulars as to the amount 
secured by the whole senes, the date of the resolution authorising the 
issue and the date of the covering deed, if any, by W’hich the 
security is created or defined, a general description of the property 
charged and the names of the trustees if any, for the debenture 
holders, together with the deed or a copy thereof verified m the 
prescribed manner containing the charge, or if there is no such deed. 
One of the debentures of the series, should be registered with the 
registrar (S. HO)* 

Where any commission, bonus, Of discount has to be paid 
directly of indirectly in connection with the issue of these deben* 
turss^ partioutars of suOh discount, or commisstoni or aUowonoe 
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paiyaVlB as to the amouBt or rate per cent should also be iiududed 
in the particulars supplied to the registrar for registration (S. 111). 

Charges to be Registorad 

In this connection Sec. 109 of the Indian Companies Act is 
very important. 

Bee. 109 (1) E^ery mortgage or charge created after the conun enoement of 
this Aot by a company and being either ; — 

(«) a mortgage or charge for the purpose of securina any iaaue of 
4aboataroa, or 

iff) a mortgage or charge on nncallod ihare capital of the company , or 

(c) a mortgage or charge on any immoveabla property wherevei aituate, 
or any mtereat ihorem , or 

(fl) a mortgage or charge on any book debta of tlie company , 

(f) a vwrtffoge or charge not being a pUdge on any noToablo property vf the 
company emcept gtockfin-trade , or 

(/} a Aoatinff charge on the undertaking or property of the company ; 
ehalh so far as any security on the oompany^s property or undertaking Is thereby 
conferred, be roid against the liquidator and any creditoi of the ooinpauTs unksB 
the ptesonbed particulars of the mortgage or charge, together with the instnunmit 
(if any) by which the mortgage or charge is oreated or evidenced, or a copy thereof 
vended in the presbnbed manner are filed with the registrar for rogistratiOKi m 
ntanner reqmred by this Act wkhin twenty one days after the date of its crea- 
ilim, but without prejudice to any contract or cbhgation for rex>ayment of the 
naoney thereby secured, and when a mortgage or charge becomes void under thia 
aeoldoUy the money secured thereby shall immediately become payable. 

j^vided that*— 

(t) in the case of a mortgage or charge created out of British India 
comprising solely property situate outside British India, twentjMmc 
days after the date on which the histrament or copy could, in 
couisseof post, and if despatched 'fnth due diligenoe, have 
lecelTed in British India shall he snhstitated lor twenty-^cme 
alter the date df the creation of the mortgage or chac^gu, as the 
withm which the partictilarB and instmment or copy are to ba 
with regififttar, and 

(IQ whmMl^inortigage or Chaika Is created in B 

m miMb British Xtulim the fuftrunsiani at 


irifi 
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to ero^ or choiige ot « 6c^ &ej60^ 

Hi the iHAZiiier mey he lUed for soglotmtioii HOtwitfestniiidii^t fttr^ 
tiler prooeedmge mey be aeeeasary to moke the m r&ge^e or oliia^ 
Valid or efieotaal aooordhig to the law of the ooaotry in whioh tine 
property is sitoate ; 

{in) whore a negotiable mBtrament baa been given to eecnre the peymetlt 
of way book debta of a oompan;, the depoeit of the inetmment lor 
the purpose of securing an advance to the company shall hot, for the 
puipose of this section, be treated as a mortgage or charge on thoSO 
book debts ; and 

(n) the bolding of del^entures entitling the holder to a charge oh 
unmoveable property shall not be deemed to be an interest Ih 
immoveable property. 

(2) Where any mortgage or charge on any property of m 
company reqtnred to be registered under this section has been so 
registered, any person acquiring such property or any part 
thereof or any share or interest therein, shall he deemed la have 
notice of the said mortgage or charge as from the date of suoh 
registration. 

The above Sec. 109 (1) (e) now makes it compulsory for every 
mortgage on moveable property as distinguished from a pledgey to 
be registered which was not the case under the old Act^ whereas 
Sec. 109 (2) IS designed to affect transferees with notice as from the 
date of registration. According to Sec. 109 A, if, after the comme- 
ncement of the A mendment Act a company registered in British 
India acquires any property subject to a charge of any kind as ^ 
would if it had been created by the company after the acquisition of 
the same require registration under Sec. 109 the company must 
cause the prescribed particulars of the charge, together with a copy 
(certified in the prescribed manner) of the mstrument, if any, by 
which the charge was created or is evidenced, to be delivered to tha 
registrar for registration in manner required by this Act wititiln 
twenty one days after the date on which the acquisition is completed 
Where, however, the property is situate and the charge was 
ontaide India, twanty^one days after the date on which t|ie copy of 
4lm ^strninmit could in due course of post, and if desimtdbed with 
dMf dltigencei hava been leceivedin Sritiali India bhiiiti ba edbntibtiad 
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ftot days after the comphstim of the aojuisttioii as 

time withm which the partitelars and the copy of the instrument 
are to be delivered to the registrar. In case of default the company 
md every officer of the company who is knowingly and withfully in 
default shall be liable to a fine of five hundred rupees. 

In this connection the provision of Sec. 120 is important. 
This section here provides a remedy in cases where the omission 
to register a mortgage within the twenty one days prescribed is 
accidental or due to inadvertence- or due to some other sufficient 
cause* The section runs as under : — 

aSSmt, (J) The Court, on being Batibfieil that the oroisRion to rcgiciter a 

morlgage or charge Withm the tune required by Bee. 109, or that the omiMdon 
or JodaBtatement of any particular with reepeot to any such mortgage or charge, or 
tke emMan to gire i/Untiuition to the rrgistfar qf the payntent or MtNs/aotwn a 
Mt for u^ich a charge er mortgage woe created, was accidental, or due to 
inadvertence or to some other sufficient cause, or is not of a nature to prejudice 
nte positi&n of creditors or Bbareholders of the company, or that on other 
grounds it is just and equitable to grant relief, may, on the application of the 
oomiMUPiy or any pereon interested and on such terms and conditionk as seem 
to ^le Court just and exxiedieut, order that the time for registration he extended 
Or, aa the case may be, that the omission or misstatement he rectified, and 
may moke such order as to the costs of the application as it thinks fit. 

(2) Whgre the Court extends the Ume for registration of a 
moiHtd^ge or charge^ the order shall not prejudice any rights 
acquit^ in respect of the property concerned prior to the time 
mken ike motrgage or charge is actually registered* 

In the Englieh Act also every mortgage or dharge created 
by the company is void as against the liquidators or creditors of 
the company unless particulars of the said <4)arge are registered^ 
within 21 days of their creation or where the property is situated 
and the charge created outside Great Britaui within the same period 
m provided in oor Indian Sec. 109 A. Tha charges affected are 

<o) a cborge for secuiing an issue of debentures; or 
(b) acbargeonuijcaUadca^^ 
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ic) a charge created or evidenced by an instrument whkh 

made by an individual would require registration m 
a bill of sale ; or 

(d) a charge on land wherever situate, or any interest 

therein ; or 

(e) a charge on book debts ; or 

(/) a floating charge ; or 

(g) a cliarge on calls made but not paid ; or 

(/i) a charge on a ship or share in a ship; or 

U) a charge on good-will, patents, trade marks or cqpyrig|ht 

Floating*-charge 

We have already alluded in brief to the position of jdebentures 
giving a floating-charge. According to Lord Macnaghim, in the 
Ciov^. S/ocJl Investment Co, v. Manila Ry, Co., 1897, A. C. 81, 
“A floating security is an equitable charge on the assets for the 
time being of a going concern. In attaches to the subject charged 
m the varying condition in which it happens to be from tune to 
time. It is of the essence of such a charge that it remains dormant 
until the undertaking charged ceases to be a going concern, or until 
the person in whose favour the charge is created intervenes 
V. Rival Granite Quaries LW., 1910, 2 K. B. 979 see also Bit 
Chand v, Messrs John Bros; A, 1, R. 1934 All. 161), His right 
to intervence may of course be suspended by agreement But if thane 
is no agreement for suspension, he may exercise his right wheneveir 
he pleases after default.** Thus it will be noticed that the floMtng 
-charge leaves the company free to deal with its assets until thtn 
charge becorries fixed or is crystallised, as when the money becotMB 
payable and the charged takes some step to enforce it, or the company 
goes intq liquidation, or a receiver is appointed* Until that happe* 
ns, thd property may be sold or sp6cifSteatl|r 

Thei^ is m oblection to tho cteatlcm of a fiohtitiir 
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r^mrved, over any part of tho«e 
i^t^eta inking pari pa^u with or in priority to the earlier 
iloattii9n:barge (/n re BoUlemakers Ltd* Osfrome 

AmiamaNc B. Makers, 1926, 1 Ch. D. 412)* 

In a Botnbay case, The Bank of Baroda v. if. fl, Shivdasanii 
jfcS Bonou L. Ra 689, where a mill company borrowed on the 
pledge of *'all the liquid assets including stock— in-process now 
Of at any time hereafter stored by the company in the godowns and 
the mill premises** with the condition that the company was not to 
pledge or otherwise charge or encumber the pledged goods which were 
fcept in a godown, the keys of which were delivered to the lending 
ta^, which lending bank was to sell the goods under certain condi* 
tionSy it was held that the transaction did not create a floating-* 
charge, but amounted to a mortgage of specific assets with a 
licence to the company to dispose them in the course of its business 
subject to prescribed conditions. 

It may be added that in interpreting the clauses in the debcn^ 
tuio deed laying down the circumstances under which the charge 
hMomes enforceable, the Court, in case of goods dealt in, or 
required for the purpose of business, will always be inclined to a 
view against their being treated as a fixed mortgage {Evans v. 
Mfval Granite Quarries Ltd,, 1910, 2 K.B. 979. See other cases 
niUd there in judgments of Vaughan Williams ; Moulton ; 
Bankley L. Js,\ 

There are certain creditors who have priority over the rights 
of debenture holders on a floating charge provided they act before 
the debenture holders take any step to enforce the security e.g* 
the landlord who distrains for rent due, (2) the creditor who gets 
a garnishee order absolute, and (3) the judgment creditor who baS ^ 
ptfached the company's goods and sold them. 

We have already seen that the doating-cbarge most be mgl** 
igttped on the same looting^ as the fiaed phargs or niortHage^ . Kot 
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by debentures is secured^ but in case the business ot a company ie 
carried on through means of branches, it can sell the entire bu$ines$ 
of a complete branch {Metropolitan Bank of England and Wales 
V. Vivian and Co., 1900, 2 Ch* D, 654)* In re Borax C0*> 1901^ 

1 Ch. D, 326, where the memorandum of association of a company 
authorised amalgamation, union, as well as sale, of all or any part 
of the company’s business or property, as well as the holding of 
debentures and shares of other companies and the company sold the 
whole of ils property and assets, including the good-will^ to a 
new company, but retained certain securities and in return received 
from the new company its debenture stock and shares, and further 
agreed not to carry on any similar business except in conjunction 
with and 'for the benefit of the new company, it was held that as the 
sale was wuthin the powers of the company according to its memo<* 
randum, and as the old company had not ceased to exist, the deben* 
ture holders’ charge was nothing more than a floating security^ 
Thus the principle here enunciated results in this, that, if the com- 
pany sells the whole of its assets or undertaking, but does not 
technically cease to exist, the floating debenture holders can claim 
no right of interference. If the debenture holders wish to prevent 
tlieir securities from being destroyed by subsequent fixed charges or 
mortgages being created, they ought to protect themselves by inser- 
ting special provisions to tliat effect m the intrument creating the 
charge on behalf of debenture holders. 

According to Romer in re Yorkshire Woolcombexs Asso- 
ciation Limited, 1903, 2 Ch.D. 2B4, a charge is a floating-charge if 
it contains the following three elements, viz,, (l) if it is a charge on 
a class of assets of a company present and furture, (2) if that class 
is one which in the ordinary course of the business of the company, 
would be changing from time to time, and (3} if you find that by 
the charge it is contemplated that, until some further step is taken 
by, or on behalf of, those interested in the charge, the company 
may carry on its business in the ordinary way. If, however, the 
goods secured by the floating debenture holders are seised by the 
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the dobenturo holders can claim priority for the rights 0t 
execution creditors (Dcrcey ^ Co, v. Williamson & S*mst 1893, 2 

194). In this case it was laid down (1) that seizure of the 
|;Oode by the Sheriff is not dealing with them in the ordinary course of 
the business, but that it was a compulsory legal process directed 
against the company ; and (2) that the rights of debenture holders, 
as the goods were validly charged* prevailed against' tne 
execution creditors with the payment of debentures. This priority 
existed not only with regard to the legal, but also the equitable 
rights. They are thus entitled to say to the Sheriff, "the goods 
seized are validly charged to us and you cannot sell them to the 
prejudice of our security/* It should however be noted that prefe- 
fe]!g;ial payments as reserved by Sec. 230 and priority of payments 
as provided for by Secs. 193 and 218 "refer only to the fund 
available as assets after the claims of secured creditors are satisfied** 
{Raja Bahadur Mot Hal Shi vial v. The Poona Cotfon and Silk 
Slfg. Co,f 42 Bom. 215 at p. 220). 

Fixed Charge 

With regard to the charge it may be stated that a joint stock 
company, if it has the power, can mortgage its freehold or leasehold 
property in the same way as an ordinary person. It can also 
create a mortgage of its moveable property on the same principle 
Hb an individual or a businessman can. In case, however# where 
a large loan is raised by the issue of debentures, the holders of 
debentures are also given a fixed charge on some specific property 
of the company. For this purpose it is usual to have a trust-^deod 
pmpaied, under which the freehold or leasehold property is specificaN 
^ mortgaged and specially conveyed to trusters on behalf of the 
debmture holders. The mortgage deed gives powers to the persona 
named therein as trusters, of acting on behalf of the delienture 
holders upon eneiergencies. The deed generally contains detailed 
conditions and stipulations safeguarding the interests of debenture 
hol^nrs which cannot be done in the case at debentures without a 
l^pecial tntst*deed because in the latter case these conditious and 
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stipulations would have to be endorsed or printed on tibe imk o| 
tbe debentures, which method hardly provides the reouieite eoope 
for inserting details. It must be further noted that when debentnies 
are issued creating a charge, it should be clearly declared that' 
each debenture of the series issued is to rank equally with the otheriSf 
of that series, otherwise the legal position will be that each d 
the series issued will have priority over those issued later iGarM40 
V. Silkstone & N, Coal & I Co,, 1832, 21 Ch. 762). 

When a trust-deed is prepared, that generally gives power 
to the trustees to appoint receivers on the happening of a conh 
tjngency. The contingencies on which this power is to be excercis* 
ed are also specifically provided for in the deed. In the absence 
of such specific powers, application has to be made to the Court for 
the appointment of a receiver. 

The debenture trust-deed creating a mortgage or charge, has 
of course, to be registered (S. 109). The registrar is required to 
keep with respect to each company a register called the R#gistrar*e 
Mortgages and Charges Register, in the prescribed form for all 
mortgages and charges created by the company after tbe com- 
mencement of the Act of 1913. This, register has to contain the 
date of the creation, the amount secured by it, brief particulars 
of properly mortgaged or charged, and the names of the mortgagees 
or persons entitled to the charge. This register is kept open to 
inspection by any person on payment of a prescribed fee which 
IS not to exceed Re. 1 (S. 112). The registrar then gives a certi^ 
ficate of registration of this mortgage or charge, a copy of which 
has to be endorsed by the company on every debenture or certificate 
of debenture stock issued by it (Ss. 114-1 IS). It may further be 
added that these provisions of the Companies Act do not in any 
way affect the requirement for the registration of documents unds^ 
the Indian Registration Act of 1908. 

Besides this in accordance with the requirements of Sec« 123« 
every limited company must keep a register of mortgagies called 

tbe Cempeniee Re||ister el Mortgagee and Charges, and enter 
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Ml mortgages and charges specifically affecting the property 
ol the company and all jioafing^charges on the undertaking or 
an^ i^roperty of the company^ giving in each case a short 
4e5cription of the property mortgaged or chargedi the amount of 
mortgage or charge (except in the case of securities to bearer), and, 
the names of the mortgagees or persons entitled thereto. Failure to 
comply with the requirements of this section makes every director, 
manager or officer guilty of it, liable to a fine not exceeding 
Rs. 500* This register shall be open, at all reasonable times, 
to the inspection of any creditor or member of the company 
without fee, and in the case of any other person, a fee not exceeding 
Re. 1 for every inspection may be charged (S. 124). 

^ The trustees on behalf of the debenture holders have to see 
that the docutnents of title, if any, on the securities mortgaged with 
the debenture holders are given to them, and should carefully watch 
the interests of the debenture holders They must not allow the 
security of the debenture holders to suffer in any way, and in case 
of a breach of any of the covenants of the trust, either through 
non-^payment of interests at the appointed time, or failure to return 
the capital at the due date, or in any other case as provided for in 
the terms of the issue, they should act upon the powers reserved to 
them in the trust-deed. 

It is further provided that when a receiver is appointed in 
connection with the power contained in the instrument, the ,said 
receiver who has taken possession shall, once in every half year 
while he remains in possession, and also on ceasing to act as a 
receiver, file with the registrar an abstract in the prescribed form, 
of his receipts and payments during the said period to'which the 
abstract relates, and as soon as he ceases to act as a receiver 
he must give notice to the registrar to that effect. The registrar 
then enters such a notice in the register of mortgages and charges 
(S. 119)* 

It may be added here that though Sec* 121 of the old Act 
^powered the registrar to register satisfaction of mortgage on 





{m>of of 9^11 satidliMbl^ tlii9 wM^ ii^. 

which cftcsed eotifi&6ioo tHAdh tN reooiNl iihiiilad^^ 
Nolkr it 39 kid down tt:^t it shall be the duty of the oodigiailjr ^ 
give intimation to the ifegistrar of the payment or eati^aCtliKi 0 
any charge or mortgage created by the company and ro^tiiila^ 
registration under Sec. 109 within twentyone days from the date of 
the payment or satisfaction thereof. The registrar on receipt Of sud^ 
intimation must cause notice to be rent to the mortgagee 
upon him to show cause, within a time ( not exceeding fbuite^O 
days) to be fixed by such notice, why the payment or satisfactiotl 
of the charge or mortgage should not be recorded and if no catiee ie 
shown order a memorandum of satisfaction to be entered on the 
register and if required he must furnish the company with a copy 
of it. If cause is shown the registrar must record a note to that 
effect m the register, and inform the company that he hae dondf SO 

<S. 121.) 


Method of issuing secured debentures 

Where the financial credit of the cowpany is exceptionally 
good, or where debentures are issued temporarily, as for instance^ 
when debentures are issued to a bank for temporary accommodaiipni 
a trust-deed specifically mortgaging properties is not issued^ Thl9 
present day tendency however, of investors* is to insist on a 
reliable security even from first class companies ; and to meet this 
public demand it is now common to have a special trust-*deed which 
provides for the conveyance of mortgaged properties to certain 
selected persons who are appointed trustees on behalf of thn 
debenture holders. In this selection care is taken to see that only 
those who are likely to command public confidence are chosen* 
These trustees are there to protect the interests cif debontni^ 
holders and in case of default in payment of interest or piinctp^ 
the debenture holders can, through their trustees, enter and sell t1he 
property mortgaged. These tmstMleeds besides providing for g 
specific legal mortgage of certain properties also generally earry g 
fioatbgH:barge on the rest The deed also provides powers le 






Imstees to a{>poiQt towivof a aa soon as tbo security beciomee 
te^orcaablep and also states tbs powers which these receivers should 
anfi^ss. Of late the practice of providing for remuiiihrmtifkii of 
^Tusjioss is also common. The general rules of trust law apply to 
these trusteeSj who must act themselves in connection with the 
buttes imposed on them by the trust-deed, and cannot delegate 
these toothers, except so far as the trust-deed specifically permits 
them to do so. In case of sale of the secured property after payme- 
nt of the costs of realisation, the receivers will be paid in priority 
to the trustees as to the costs, expenses and remuneration. 

Deposit of Debentures 

It is a frequent practice among bankers to receive debentures 
frolb companies m deposit to secure advances from time to time 
on current account, and as i\e have already shown elsewhere, the 
said debentures will not be taken to be redeemed by reason only of 
the current account having ceased to be m debit. It should, 
boweveri be noted that if a subsequent mortgage is created on the 
same property mortgaged under the debentures, and the banker has 
notice of it, he cannot make further advances on the security of 
those debentures to the prejudice of the later mortgage. On the 
contrary m case he keeps the current account open and running and 
the company pays in money, all these amounts paid in by the 
debtor company will go to reduce the original debt and the rule in 
what is known as Clayton's Case, (l Mer. 572), will apply 
{Pl 0 fenG 0 Deeley Lloyds Bank Ltd,^ 1912, A.C. 756). It may 
be added that the lule would apply m tlie case of advances on 
deposit pf title deeds of land should the banker make further 
advances after notice of sale of the land (Z^ondofi and Cauniy* 
Banking Co,^ Ud. v. Thomas Ratcliff 1881, 6 Apjp. Cas^ IZZ} 
The wisest course therefore, from the banker’s point of view, is to 
rule pff and close the current account with a view to preserving his 
idaim intact on the original mortgage# A separate current accouirt 
jkifiay be opened for the subsequent payments by the dehtot company^ 
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if a judgmatit craditor of tbe company obtain^ a gafniahia 
otdaf on a debt owing to the companyi he will not get a priority t90 
the Boating debenture holders* security if it has been attached* 
This was held on the ground that the seftrice Of a garnishee order 
Hisi did not operate as an assignment in equity or amount to a" 
tranfer of the debt (iVor/e/i v. Yates, 1906, 1 K.B. 112). This 
principle Is held to apply even in cases \v here^ after the garnishee 
order absolute is served, the company honestly and authout fraud 
or collusion issues debentures for valuable consideration which is 
attached, and the debenture holders would prevail {Gcisse v. Ta^^lof 
and Hartland, 19uS, 2 K.B. 658). 

Receiver on Behalf Debenture holders 

When a receiver is appointed on behalf of the debenture 
holders, and if the property mortgaged includes the business which 
has been earned on for sonne time, the receiver will also act as 
manager, and thus, he will bo called a “receiver and manager^’. In 
case the receiver wishes to borrow money for the purpose of 
carrying on this business, he will have to obtain the consent of the 
Court. The Court will not give its consent unless it is satisfied*" 
that the borrowing will result in some sort of profit [Re Thames 
Iron Workst 1912, 28 T.L.R. 273). In case something has to be 
mortgaged to enable the receiver to borrow, the said mortgage will, 
of course, create a charge which would have priority to that of the 
debenture holders. 

Besides the trustees appointing receivers according to the 
terms of the trust-deed, a debenture holder may, on his own 
initiative, move the Court on behalf of himself and others, for i\m 
appointment of a receiver for the care and safety of the property^ 
On the other hand, if express power is given to each debenture 
bolder in his own debenture, the debenture holder can himself 
anmnnt a receiver, though of course, if he gets a receiver appointed 
by the Court the said receiver has to act under the ordSrs of the 
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Court. When this receiver is appointed on behalf of debentures 
secured by a floating-charge, or possession is taken by or on behalf 
of these debenture holders of property subject to the charge, and if 
the company is not at the time in the course of being wound up, the 
receiver shall forthwith pay off all preferential debts out of the assets 
in his hands in priority to the claims of debenture holders (S* 129), 
In the first place, i.e., where the debenture holders appoint a 
receiver on their own, either acting on the special powers reserved 
in the instrument which has created a special mortgage in their favour, 
or on the powers given to them expressly in each separate debenture, 
the receiver shall be the agent of the debenture holders. If on the 
other hand, the Court appoints the receiver, the receiver is the agent 
of the Court, and he acts for the benefit of the persons interested in the 
assets, In Moss Steamship Co., Ltd. v. Whinney^ 1912, A. C* 
271, Lord Mersey said in this connection that “Mr. Whinney 
(meaning the person who was appointed the receiver by the Court) 
was a receiver and manager appointed by the Court ; he was not 
appointed by the debenture holders, although, no doubt, he was 
appointed at their instance ; nor was he appointed by the company. 
He was agent for neither the one nor the other, and, therefore, 
could make no contracts upon which either could sue or be sued. 
The contract in this case affords a sufficient illustration of what 
I mean. The debenture holders could certainly not be sued upon 
it, for they, as a body, never had power to carry on the business or 
to contract in relation to it, nor could the company be sued upon it, 
for they had ceased to be able to make any contract by an agent or 
otherwise# Thus no question of ultra vires arises. Mr. Whinney 
was merely an officer of the Court, directed by the Court, and by 
^he Court alone, to do a certain thing namely, to carry on the 
business of Ind. Coope & Co., Limited, m the ordinary way, until 
such time as the Court might otherwise direct An obligation was 
placed on him of making the contracts which might be necessary 
for so carrying on the business, and annexed to that obligation was 
a correlative right to be indemnified out of the assets of the company 
in respect of the liabilities which be might thereby incur. If he 
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were to make contracts not necessary for the carr>ing on of the 
business, ns, for instance, if he were to buy an excessive quantity 
of malt or if he were to sell an unduly large quantity of beer, so as 
to cripple the business, he would be personally liable on the con- 
tract, and when he came to pass his accounts, the Court might 
refuse him any indemnity out of the assets in respect of the liabilities 
he had thereby incurred, and might also condemn him in damages 
for the loss resulting to the business in carrying out the contracts. 
It would not be for the persons contracting with him to inquire 
whether the cantracts W'ere such us came wuthm the ordinary 
x'ourse of the business. Mr. Whinney, who alone could ascertain 
whether they \vere so or not, W'ould have to take the risk of making 
a mistake in that connection. This was the position of Mr. 
Whinney wita regard to the company of which he was appointed 
receiver and manager and w ith regard to third parties with whom 
he might coiitraLt.” From this it is clear that the receiver in such 
a case, i,c., where appointed by the Court, is an officer of the 
Court, IS there to cany out the directions of the Court and is not 
bound m any way either by the debenture holders or by the company. 

The Court may appoint a receiver m the follownng cases;-* 

(1) It the puncqml amount has become payable, or 

(2) If the company is wound up, or 

(3) If the security is ai jeOpaidy, 

In one case, In re Glyncorrwg Colliery Company Ltd,, 1926, 
1 Ch, D. 951, a receiver w^as appointed who carried on business 
under the directions of the Court until the company’s colliery was 
closed down. Thereafter the usual order m a debenture holder^s 
action was made, but when the assets were got in, it was 
found that they were insufficient to pay the costs of the first deben- 
ture holder for moving the Court, the costs and remuneration of 
trustees, receiver's remuneration, etc. The Court held that the 
assets were applicable as follows; (l) costs of realisation; (2) 
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costs including remuneration of the receiver ; (3) costs, charges and 
67tpenses of the debenture trust-deed including the trustee's remuiiera^ 
tion; (4) the plaintiff's costs of action ; (5) preferential creditors ; 
and (6) the debenture holders. 

Again, where under a debenture deed the debenture holder had 
appointed a receiver to carry on the business of the company, the 
authority of the receiver was declared to have been determined as to 
that on a voluntary winding up following such appointment, and 
on all contracts made thereafter the receiver was made peisonally 
liable {Thomas v. Todd^ 1926, 2 K.B. 511). 

Re-issue of redeemed debentures 

Before our Act of 1913 and the English Companies Act of 
1907 the law was m a very unsatisfactory condition as to the 
re-issue of debentures, as the company after it had once paid off 
its debentures or any part of them, could not keep them alive or 
re-issue them, nor could it issue fresh debentures with rights ranking 
with the holder of the original senes unless the terms 
of original issue authorised this to be done. This caused great 
hardship because the practice of borrowing on debentures from 
bankers and others is most common among companies, particularly 
trading companies, with the result that the law was amended by 
Sec, 15 of the English Act of 1907, re enacted in Sec. 104 of 1908 
which was bodily taken up in our Sec. 127 of the Indian Companies 
Act of 1913. This section is now incorporated in Sec, 75 in the 
English Companies Act of 1929. 

Now, where either before or after the commencement of this Act 
(thus making the law retrospective as well as of future application, 
a company has redeemed debentures which it had issued previously, 
it can, with certain exceptions, keep them alive for the purpose of 
re-issue, and where a company has purported to exercise such a 
power the company shall have power, and shall be deemed always 
to have had power, to re-issue the debentures either by re- issuing the 
same debentures, or by issuing other debentures m their place, and 
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.tpon ^uch re^ issue the person entitled to the debentures shall havC) 
and shall be deemed always to have had, the same rights and 
priorities as if the debentures had not previously been issued. 

The two exceptions are where (1 ) the articles or the conditions 
of issue expressly otherwise provide or (2) the debentures have been 
redeemed in pursuance of any obligation on the company so to do^ 
not being an obligation enforceable only by the person to whom the 
redeemed debentures were issued or his assigns. 

The first point is easy to follow, viz*, when the articles 
expressly forbid sucji a re issue. In the second case, say where the 
agreement is that so many per year shall be paid off, they cannot 
lie re-issued. “Not being an obligation enforceble only by the 
person to whom the redeemed debentures w^ere issued or his assigns’* 
covers the case where the debenture has been deposited to cover a 
temporary advance and the loan is called m. Here the company 
may keep it alive and fe-issue. 

Interest on debentures 

The debenture deeds always provide for the payment of in* 
terest at a certain rate and at fixed interest, failing which the 
common law rule of no interest being payable on a debt unless ex* 
pressly agreed will apply. We have already seen above that failing 
the mention of a place of payment, the company would have to pay 
interest to the holder at his place. Sometimes^ though rarely, in- 
terest is by special contract made pajable only out of profits. 
These are called ''income bonds*’ and in their case nothing can 
be taken to the reserve fund until all interest due is paid (Heslop v. 
Pnragwaj? C, i?y., 1910, 54 Sol. J. 234). 

Transfer of Debentures 

In case of debentures to bearer there is of course no diffi* 
culty as to transfer, because they are transferable by delivery, 
but where the debentures are regiftered debentures and the 
certificates are issued in the names of the holdersi which names are 
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registered jn a special register of debenture holders at the office of 
the company, they are transferable only m the manner specified 
m the conditions endorsed on them or according to the terms and 
conditions to be found in the debenture trust-deed. Usually, these 
conditions lay down that transfer of the debenture must be in 
writing under the hand of the registered holder or his persona) 
representative. This transfer, the regulation requires, must be 
registered at the registered office of the compan> duly stamped and 
accompanied with a fee of one rupee, or such other fee as 
may fixed, and such evidence of identity or title as 
the company may reasonably require. The company hereafter 
registers this transfer in its register of debenture holders. The 
regulation also provides that the instrument of transfer shall be 
in such form as the company shall from time to time prescribe 
that the transfer shall be retained by the company. 

The company's responsibility in connection with the registra" 
tion of debentures is gieat, particulaily whtre the transfer happens 
to be forged. After a resolution for voluntary winding up has been 
passed) a debenture holder who is also a shareholdei, can only 
assign the debenture subject to future calls {in rz China Steamship 
Co., 1869, 7 Eq. 240 , Partridge \ Rhodesia Goldfields, 1910, 1 Ch. 
239); but where the debenture is transferable free from equities, this 
will not arise. A transfer of debentures made by one of several 
joint holders in which the holder signed his own name and forged 
the signature of his joint holders was held to be void and ineffective 
{Cottam V. Eastern Counties Ry, Co., 1860, 1 Joh. & H. 243) 
The practice in the office of the company as to transfer of deben- 
tures IS almost along the same lines as in the case of shares and the 
secretary or officer m charge of this department has carefully to go 
through similar formalities as m the case of a transfer of shares. 
Pebentures can be transferred in blank unless the regulations of the 
company require these transfers to be under seal {Htbhlewhtte v 
McMorine, 1840, 6 M. & W. 200). This is for the simple reason 
that a deed must be complete before it is executed. 
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^ There is no objoction in connection with this exchange^ao llur 
aa debentures are not issued at a diaeount and are exchanged 
at the full value, Non*complianc6 with these two conditions 
would be an illegal process, as the company would not get full 
value for its shares and it would be taken by the Court as an excuse 
to issue shares at a discount in disguise {Moseley v, Koffyfont^in 
MincSi 1904, 2 Ch, 103)* In another case it was held that where a 
bonus is to be given to debenture holders out of profits and there 
are no profits, fully paid shares cannot be issued in lieu of the 
bonus (Btiry v. Pamatina Development Corporation, 1910, A.C 
439). As this issue of shares against debentures amounts to an 
issue of shares for a consideration other than cash, a contract in 
writing would be necessary with the certified copy filed with the 
registrar, 



CHAPTER XII. 


BANKING COMPANIES 

The Indian Companies (Amendment) Act, 193 ( 3 , deils with 
Banking Companies specifically in a special part of the Act, 
vtz,, Part XA owing to “the peculiar nature of the business and 
the different interests which require protection The sections 
under this part aim at the protection of depositors, restnc’tion of 
banking companies as far as possible to banking transactions only, 
ensuring of the maintenance of the proper reserve fund w ith a 
proper cash reserve, restrictions on granting of loans to officers 
including directors and auditors, providing of piotection to the 
banks themselves in the nature of moratorium, prevention of nana* 
ging agencies in the organisation of banking companies, etc They 
also provide against the launching of mushroom b.\nking companies 
With inadequate finance. 

The Act has boldly defined in some detail the “Hanking Com- 
pany“ and withm the fold of the said definition has extensively 
enumerated the various functions which such banking companies 
can perform as given hereunder. 

Definitian 

A ‘'Banking Company” is defined by S. Ill F as a com- 
pany which carries on as its principal business the accepting of 
deposits of money on current account or otherwise, subject to 
withdrawal by cheque, draft or order, notwithstanding that it 
engages m addition in any one or more of the following forms of 
business, namely: — 

(1) The borrowing, raising or taking up of money; the lending 
ot advlancing of money either upon or without security ; the drawiiig, 
making, accepting, discounting, buying, selling, collecttng and 
dealing m bills of exchange, hundis, promissory notes, coupons, 
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drafts, bills of lading, railway receipts, warrants, debentures, certi- 
ficates, scrips and other instruments, and securities whether 
transferable or negotiable or not; the granting and issuing of letter^ 
of credit, travellers, cheques and circular notes ; the buying, selling 
and dealing in bullion and specie; the buying and selling of foreign 
exchange including foreign bank notes, the acquiring, holding, 
issuing on commission, underwriting and dealing in stock, funds, 
shares, debentures, debenture stock, bonds, obligations, securities 
and investment'^ of all kinds, the purchasing and selling of bonds, 
cups or other forms of securities on behalf ot constituents or others; 
thi jugotiUmg ot loans and advances , the recen ing of all kinds of 
bonds, scrips oi \aliii.bles on deposit, or for safe custody or other 
wise, the c ollec ting and transmitting of money and securities. 

(2) Ac tmg as agents for Governments or local authorities or 
tor anv other person or persons, the carrying on of agency business 
ot an> clesc nption othei than the business of a managing agent 
including the pjwei to act as attorneys and to give discharges 
and receipts. 

(>) Contracting for public and prnate loan^ and negotiating 
and issuing the same. 

(4) The ptomoting, etfecting. insuring, guaranteeing, under<« 
vMitmg, participating in managing and carrying out of any issue, 
public or private, of State, Municipal or othei loans or of shares, 
stock, debentures, or debenture stock of any company, corporation 
or association and the lending ot money for the puipose of any 
such issue. 

(5) Carrying on and transacting every kind of guarantee and 
indemnity business. 

(O) Promoting or financing or assisting m promoting or 
financing any business undertaking or industry, either existing or 
new, and developing or forming the same either through the in^ 
slrumentality of syndicates or otherwise. 
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(7) Acquisition by purchase, lease, exchange, hire or otherwise 
of eny property moveable or immoveable and any fights or privile- 
j!es which the company may think necessary or convenient to 
acquire or the acquisition of which in the opinion of the company 
is likely to facilitate the realization of any securities held by the 
company or to prevent or diminish any apprehended loss or liability. 

(8) Managing, selling and realising all property moveable 
and immoveable which may come into the possession of the 
company in satisfaction or part satisfaction ot any of its claims. 

(9) Acquiring and holding and generally dealing w'lth any 
jfcroperty and any right, title or interest in every property moveable 
or immoveable which may form part of the security for any loans 
or advance or which may be connected with any such security. 

(10) Undertaking and executing trusts. 

(11) Undertaking the administration of estates as executor, 
trustee or otherwise. 

(12) Taking or otherwise acquiring and holding shares in any 
other company having objects similar to those of the company. 

(13) Establishing and supporting or aiding in the establish- 
ment and support of associations, institutions, funds, trusts and 
conveniences calculated to l>enefit employees or ex-employees of the 
company or the dependents or connections of such persons; granting 
fiensions and allowances and making payments towards insurance; 
subscribing to or guaranteeing moneys for charitable or benevolent 
objects or for any exhibition or for any public, general or useful object, 

(14) The acquisition, construction, maintenance and alteration 
of any buildings or works necessary or convenient for the purposes 
of the company- 

(15) Selling, improving, managing, developing, exchanging, 
leasing, mortgaging, disposing of or turning into account or other* 

doatiug with all of any part of the property and rights of the 
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(16) Acquiring and undertaking the whole or any part of the 
business of any person or company, when such business is of a 
nature enumerated or described in this section, 

(17) Doing all such other things as are incidental or conducive 
to the promotion or advancement of the business of the company. 

A proviso is added to S. 277F by the Indian Companies 
(Amendment) Art, 1042 under which any company which uses as 
part of the name under wliich it does business, the word **bank** 
“banker” or “banking” is a hanking company though the accepting of 
deposits of money on current account or otherwise, subject to 
withdrawal by checpie, draft or order, is not, or is not shown to l>e, 
the principal business of the company. 

General Amendments of Law 

No company which is formed after the commencement of the 
Indian Companies (Amendment) Act of 1936, i.e. after the 15th day 
ol January 1937, for the purpose of carrying on business as a ban- 
lung company or which uses as part of the name under which it 
proposes to carry on business the word “J>auk”, “Banker** or 
“Banking** shall be registered under the Act unless its Memoran- 
dum limits the objects of the company within the folds of the 
loregoing definition. The Act goes further and lays down that no 
banking company whether incorporated in or outside British India 
shall after the expiry of two years from the commencement of the 
Indian Companies (Amendment) Act of 1936, carry on any foqp of 
business other than those specified in the definition. Provided that 
the Central Government may by notification in the “Official Ga:tette’’ 
specify, in addition to the businesses set forth in the said defini^ 
tion, other forms of business which it may be lawful under this 
section for a banking company to engage in (S, 277G). Thus for 
all banking companies two j’ears limit is given within which they 
have to adjust their position to fail within the definition of the Acts 
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Managing Agents 

It IS provided by S. 277H that on or after the expiry of two years 
from the commencement of the Amending Act of 1936, a banking 
company cannot ha\e a managing agent other than a banking 
company. 

A new section \ iz, S. 277 HH is added by the Amendment Act 
of 1944 by which a banking company, whether incorporated m or 
outside British India, carrying on business in British India, is 
prohibited from employing or being managed by a managing agent 
or by any person whose remuneration or part of whose remunera- 
tion consists of any share in the profits of the comp my or b> any 
person having a contract with the cornpan> for its management for 
a period exceeding fi\e years at an> one time. The contiact may 
be renewed after the expiry of the period of fi\e years fur another 
period of five years if and as often as the directors deem fit. 

Commencement of Business 

A banking company incorporated on or after I5th January 1937 
cannot start business unless shares have been allotted to an amount 
sufficient to yield a sum of at least Rs. 50,000 as working capital, 
and unless a declaration, duly verified by affidavits, signed by the 
directors and managers that such a sum has been received by way 
of paid-up capital has been filed with the Registrar (S. 2771). 

Conditions for Carrying on Business 

It IS further prov ided that a banking company, whether incor- 
porated in oi outside British India, if incorporated on or after 
15th January 1937, shall not carry on business in British India 
unless (1) Its subscribed capital is at least half the amount of its 
authorised capital, and the paid up capital is at least half the 
subscribed capital and (2) its capital consists of ordinary shares only, 
or ordinary and such preference shares as may have been issued before 
the commencement of the Indian Companies Act, 1944 only, and (3) 
tbe noting rights of all shareholders are strictly proportionate to 
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the contributions made by the shareholder, whether preference 
shareholder or an ordinary shareholder to the paid up capital of the 
company. 

Prohibition of Charge on Unpaid Capital 

A banking company is now prohibited from mortgaging or 
charging its unpaid capital and if such a charge is created it is void 
(S. 277J). 


Reserve Fund and Cash Reserve 

Every banking company, after the commencement of the 
Amendment Act ol 1030, mu‘^t create, out of tlie profits declared each 
year, a reserve fund, before any dividend is declared, by transfe- 
rring from profits a sum equnalent to not less than 20 per cent 
of such profits to the reset ve fund until the amount of the reserve 
fund IS equal to the paid up capital. The amount standing to the 
reserve fund of a banking company must be invested m Govern- 
ment securities or any seciuities mentioned or referred to in Sec, 
20 of the Indian Trusts Act, 18*^2 or deposited in a special account 
to be opened by the company for the purpose in a scheduled bank. 
This provision as to investment of reserve funds does not apply to 
a banking company incorporated before the commencement of the 
Indian Companies (Amendment) Act of 1936 till the expiry of two 
years from the commencement of the said Act(S. 277K). 

Over and above this all banking companies in India must 
maintain, by way of cash reserve, a sum equivalent to 
at least 11 per cent of their total liabilities and 5 per 
cent of their demand liabilities and must file with the 
Registrar before the 10th day of every month a statement of the 
amount so held on the Friday of each week of the preceding month 
With particulars of the demand liabilities of each such day. This 
requirement, however, is not to apply to scheduled banks as defined 
in Sec, 2 (e) of the Reserve Bank of India Act, 1934, If any 
default is made m connection with the maintenance of a cash reserve, 
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or In complying with the requirements of section 277Cm, 277H^ 
277HH, 2771, 277J or 277M, the duectors and officers kno'^'^ngly 
and wilfully a party to the default are liable to a hue not exceeding 
five hundred rupees for every day during which the default con- 
tinues and m case of default as to the filing of the statement with 
the Registrar, to a fine not exceeding one hundred rupees for every 
day during which the default continues (S, 277L). 

Subsidiary Companies 

A banking company is also prohibited from forming or lioldmg 
the shares m anj' subsidiary compam except its own subsidiaiy 
formed for the purpose of undertaking and executing tnists, under 
taking the administration of estate-, as Exetuloi and Tiuslee, oi 
Otherwise, and such other purpose as set forth in the definition ol 
a banking company under the Act (S 277M). 

Power of Court to stay Proceedings 

In the case of banking companies which are temporarily 
unable to meet their obligations, the Court has jiower to make 
an order staying the commencement or continuance of actions and 
proceedings against it for a fixed penod of time on such terms ami 
conditions as the Court may think fit. This is done with a view 
to protect a banking company against an unexpected run in timec 
of difficulties. It will of cour e only he done after proper investiga- 
tion IS made by tlie Registrar as to the financial condition of the 
bank, after examining the books and documents and having reported 
to the Court (S. 277N) 
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accounts, profits, reserves 
and dividends 

The Indian Conn panics (Amendment) Act of 1936 (following the 
English Act of 1929) lays down in section 130 that every company 
shall cause to be kept proper books of account with respect to: — 

(1) all sums of money received and expended by the company 
and the matters in respect of which the receipt and expenditure 
takes place, 

(2) all sales and purcliuses of goods by the company, and 

(3) the assets and liabilities of the company. 

The books of account must be kept at the registered office 
of the company or at such other place as the directors think fit, and 
shall be open to inspection by the directors during business 
hours, 

When a company has a branch office, it is provided tnat it shall be 
sufficient if propei books of account relating to the transactions effected 
at the branch office are kept at the office and proper summarised 
returns, made up to dates at intervals of not more than two months, 
are sent by the branch office to the registered office of the company 
or other place as the directors think fit 

In the case of a company managed by a managing agent, or 
where the managing agent is a firm or company, the partner or direc- 
tor of such firm or company and in any other case tlie director or 
directors who have knowingly by their act or omission been the 
cause of any default by the company complying with these 
requirements, are liable \n respect of such offence to a fine not 
exceeding rupees one thousand. It will here be noticed that where 
the managing agents are in management of the company the law 
makes then solely responsible for seeing these requirements being 
complied with and 



296 


Indian tCofftpany Law 


the directors are made responsible only in cases of companies 
ipvorked vnthout managing agents. 

Annual Balance Sheet and Profit and Loss Account 

The directors of every compinv must at some date not 
later than eighteen months after the incorporation of the com- 
pany, and subsequently once at leist in every cilendar year, lay 
before the company in general meeting a balance sheet and profit 
and loss account, or m the case of a c ompan> not trading for profit, 
an income and expenditure account for the period. This account 
has to be prepared in the case of the first account since the incorpo 
ration of the comp my and 1 x 1 an> other ca‘-e since the preceding 
account, made up to a date not earlier than tlie dite of the meeting 
by more than nine months or, m the case of a comping carrying 
on business or having inteiests outside Ilntish India, by inort thin 
twelve months However the registrar may for any special reason 
extend the period by a period not exceeding tliree months (b. 131 
(1)), Thus it will be seen that now a limit is laid down bc>ond 
W'hich accounts cannot be allowed to fall in arreais as was the ca'^e 
in some Indian companies against which tlieie was much agitation 
from the shareholders and investors. 

The balance sheet ind tite profit and loss account or income 
and expenditure acroi nt sinll be audited by the auditor of the 
company as provided by the Act, and the auditors’ report must 
be attached thereto, or there must be inseited at the foot theieof a 
reference to the report This report must be read before the com- 
pany tn geneial meeting and shall be open to inspection by any 
member of the cDmpan> (S. Ijl (2) ). A copy thereof and of the 
profit and loss account or income and expenditure account so audited, 
must be sent to the registered address of every member of the 
company at least fourteen days before the meeting at which it is to 
be laid before the members of the company. A copy of these must 
also be deposited at the registered office of the company for the 
inspection ot the members of the company during a period of at 
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least fourteen days before that meeting: (S. 131 (3)). This coitipul« 
sory circulation of a profit aud loss account or income and 
expenditure account has now been introduced and made compulsory 
under the Amendment Act of 1936, prior to which it was optionaU 
The last requirement of sending copies of the accounts and the 
balance sheet do not apjily to a private company. 

Directors' Report 

Piesides the above, the directors must now make out and attach 
to every balance sheet a report with respect of the state of the 
company's affairs, the amount, if any, which they recommend 
should be be paid by way of dividend and the amount, if any, which 
thfcv lU'opose to carry to the Reserve Fund, General Reserve of 
Reserve Account shown siiecdically in the balance sheet, or to a 
Reserve F uiul, Cjeneral Reserve or Reserve Account to be shown 
sjiecifically lu a suhse^liietit balance sheet fS 131 A (1) ). The report 
may be signed by the chairman of the directors on behalf of the 
directors it authorised by themselves (S, 131 A (2) ). The provisio* 
ns of Sec. 130 (3) shall apply to any person being a director who is 
knowingly and wilfully guilty of a default lu complying with 
Sec. 1 3 1 A. 

Contents of Balance Sheet 

The Art e\p8cls Ihe balance sheet to contain a summary of the 
property, assets and liainbties of the company, giving such particu- 
lars as will disclose the general nature of the said liabilities and 
assets, togellier with a slalemcnl as to how Ihn value ot the fixed 
assets has been arrived at. The lorni in vvhicli the balance sheet 
has to be made out is indicated by the Act in a Form marked '‘F” 
in its third schedule. Form F has been altered by the Amendment 
Act or 1943, exempting banking companies from having to 
disclose their bad and doubtful debts for which provision was made 
to the satisfaction of the auditors. 

The profit and loss account must include particulars showing 
the total of the amount paid whether as fees, percentages or other* 
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wise to the managing agents, if any, and the directors respectively, 
as remuneration for their services and where a special resolution 
passed by the members of the company so requiies, to the manager, 
and the total of the amount written off for depreciation- If any 
director of the company is by virtue of the nomination, whether 
direct or indirect, of the company, a director of any other company, 
any remuneration or other emolument received by him for his own 
use, whether as a director of, or otherwise in connection with the 
management of, that other company, must be shown in a note at 
the foot of the account or m a statement attached thereto 
(S. 132). 


Authentication of Balance Sheet 

The balance sheet, and profit and loss account or income and 
expenditure account in the case of a banking company, must be 
signed by the manager or managing agent (if any) and where there 
are more than three directors of the company, by at least three of 
these directors and when there are not more than three directors, by 
all the directors. In the case of any other company it must be 
signed by two directors or, where there are less than two dirtctors, 
by the sole director and by the manager or the managing agent 
(if any) of the company (S. 133 (1/ ). 

When the total number of directors of the company for the 
time being in British India is less than the number of directors 
whose signatures are required as above, the balance sheet and profit 
and loss account or income and expenditure account shall be signed 
by all the directors for the time being m British India, or, if there 
IS only one director for the time being in British India, by such 
director, but m such a case there shall be subjoined to the balance 
sheet and profit and loss account or income and expe^nditure account 
a statement signed by such directors or director explaining the 
reason for nou*compliance with the above provision (S, 133 (2) ), 

In case there is any default in laying before the company or 
a balance sheet and profit and loss account or income and 
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expenditure account as required by Sec. 131 or if any balance t^heet 
or profit and loss account or income and expenditure account is 
issued, circulated or published which does not comply with the 
requirements laid down by and under SeCs. 131, 132, 132A and 133 
the company and every officer of the company who is knowingly 
and wilfully a party to the default shall he punishable with fine 
which may extend to five hundred rupees (S» 133 (3) X 

Copies to be Forwarded to Registrar 

Three copies, signed by the manager or secretary, of the balance 
sheet, and profit and Joss account or the income and exi>enditiire 
account as the case may be, in the case of public companies only, 
have to be filed uith the registrar of joint stock companies, at the 
same Lime as the copy of the annual list and summary, after they 
are laid before the general meeting. If the general meeting before 
which the said balance sheet is laid does not adopt it, that fact and 
the reason for such noii-adoption must also be annexed to the 
balance sheet filed with the registrar (S. 134). 

Statement to be Published by Certain Companies 

In the case of limited banking companies or insurance compa* 
iiies, or a deposit, provident or benefit society, they shall, before the 
commencement of the busine«:s, and also on the first Monday in 
February, and the first Monday m August during every year, m 
which business is carried on, make a statement in the form marked 
“C” in the third schedule, or as near thereto as circumstances wdll 
admit, A copy of this statement together with a copy of the last 
audited balance sheet laid before the members of the company, has 
lo be displayed in the registered office of the company in a conspU 
cuous place, as tvell as in branch offices, or places w'hete tlie 
business of the company is carried on, until the display of the next 
statement. Every creditor or member of the company shall be 
entitled to get a copy of this statement on payment of a fee not 
exceeding eight annas, Non-compliance entails a fine of fifty rupees 



300 


Indian Company Law 


for every day, on the company and every officer of the company, 
knowingly and wilfully permitting it 

This requirement does not apply to those life insurance or 
provident insurance societies to which the provisions of the Indian 
Life Assurance Companies Act of 1912, or ol the Provident 
Insurance Societies Act of 1912 apply (S. 136). 

Members" Right of Inspection 

Table “A**, as we lidve seen, provides for the insiiection of 
boolvs of account by members, who are not directors, but the right 
of determination as to the time, the extent and conditions under 
which tliey <'hall be so open is left to the directors (Cl. 105). This 
is reasonable because il is impossible, as well as undesirable, to rese- 
rve unlimited powers to ordinary members of the company in this 
regard. Of course, the register of members, as well as that of 
mortgages, is open to their inspection according to the provisions 
of Secs. 36 and 124, resi^ectively. This right does not include that 
of access to the ininute books in which the minutes of the procee- 
dings of directors’ board meetings are recorded. The members arc 
also entitled to get a copy of the register of members, or of the 
register of mortgages on payment of a small fee. 

It should howe\er be noted that a shareholder under the 
Companies Act itsell has no right of inspecting the company's 
books of account himself, unless the articles give him such right. 
Table ••A ’ Clause 105 suggests a right which may be given by 
the articles and which runs as follows ; — 

directors ftlmll from tune to tune detorniine whether and to what 
extent and at what times and places and under what conditiouB or rogulatioDB 
the accouxits and book^ of the company or any of thorn shall be open to the 
inapeciion of mcmberR not being duectors, and no memlier, (not being a director) 
ehall have any right of inspooting an> account or book or document of the com- 
pany except as conferred by law or aathoriBed by the directors or by the company 
in General Meeting ” 

The Indian articles used in regard to this point are usually 
trained in the following liianner ; — 
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’’'^The inaiiagitig agents under i^ws control of directors shall trom time tn 
lime determino whetlnsr and to whai extent and at what times and places ord 
under what conditions or regulations, the accounts and hooks of the company or 
any of them shall lie open to the inspocUon of members (not lieing directors) and 
no momlior (not Iwing a director) shall have any right of inspecting any account 
or book or document of tha company exocpl iie conferred bv statute or authorised 
by the dir.otois or by a resolution ol the company in General >fecting.'* 

Under the common law, however, a shareholder’s rigfht is 
restricted to a definite right or object of his own [Bank of Bombay 
V* Sulaimnn 6owy/, 1908, 32 Bom. 466). However, where a mem- 
ber ib given the fight to inspect accounts by the articles, ho may 
get tliis done by a skilled ageilt, such as an accountant, provided 
that the agent is not objectionable to the company on personal 
grounds and that he gives an undertaking not to disclose the 
information he gets tlirough such inspection to anyone but his own 
client or principal (Dodd v. Amalgamated Marine Workers 
Union, 1924, 1 Ch. 116). If, however, a winding up has comme- 
nced, the inspection can only be obtained by an order of the Court 
under Sec, 241. Of course a director can inspect the books and 
documents of the company at any time (Burn v. London and 
South Wales Coal Co., 1890, 7 T. L. R. US). 

Holding (Parent) Companies and Subsidiaries 

A. very recent and interesting feature of the development of 
the company system in England and America as well as in this 
country, is the advent of holding or parent companies with their 
subsidiaries. The system, though of recent growth, has rapidly 
developed. Under the system, the holding company acquires a 
sufficient number of shares in other companies called the subsidi^ 
aries with a view to exercise a controlling interest in the affairs of 
the subsidiaries. The result is that* though the parent company 
and each of its subsidiaries remain so many separate entities in law, 
the whole organization is, in practice, in most cases, working under 
the central policy as determined by the management of the parent 
or holding company. 
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These companies no doubt can be, and are, worked with great 
advantage if properly directed, particularly in cases where a parent 
(holding) company wishes (l) to separate one Or more of its depart^ 
ments of business into so many subsidiary companies, thereby 
creating a separate good-will or ^2) to purchase a business similar 
to its own and work it separately with a view to get rid of adverse 
competition or (3) to obtain a controlling interest in other concerns 
by purchasing their shares and using them as agencies, etc., or (4) 
to invest capital in profitable enterprises or (5) to open out branches 
at different locations in the form of independent entities and thus 
form separate companies for each location. For instance the 
Bombay Trading Co., may start a branch office in EastT\frica and 
call it, The Bambay Trading Co., (East Africa) Ltd., and incorpo- 
rate it in East Africa according to the Companies Act of that place. 

The weakness of this system lies in the power w^hich the direc- 
tors or managing agents of the companies acquire by which they 
are, if so inclined, in a position to mislead the shareholders and 
manipulate any subsidiary company with disadvantage to the 
shareholders of the parent company. This manipulation generally 
takes tlie form of entering into inter-company transactions with the 
predominant idea of concealing from the public and shareholders of 
the parent company certain transactions or the true state of affairs, 
or with the idea of so manipulating as to increase the profits of the 
company ficticiously on wdiich the management by way of remunera- 
tion as commission may depend by transferring or pretending to sell 
to a subsidiary one or more of the least paying departments, so that 
the losses caused by such departments, may become the losses of 
the subsidiary with a corresponding artificial increase in the profit 
of the patent company* The English Act of 1929 tackled this 
question on the recommendations of the Greene Commission of 
1924-26 by providing that a holding company must set out separa- 
tely in its balance sheet any assets consisting of share’s in or 
amounts owing from a subsidiary company (or subsidiaries) distin- 
guishing shares and indebtedness. 
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Where a holding company is indebted to a subsidiary or subsi^ 
diaries^ the aggregate amount must be separately disclosed in its 
balance sheet and details need not be displayed. The holding 
company is required to annex to its balance sheet a duly signed 
statement stating how the profits and losses of a subsidiary or 
subsidiaries have been dealt with in its accounts and in particular how* 
and to what extent (1) provision for the losses of the subsidiaries 
has been made in the accounts of the holding company or in those 
of the subsidiaries or in both and (2) the losses of a subsidiary or 
subsidiaries have been taken into account by the directors of the 
holding company in arriving at the profits and losses of the holding 
company as disclosed in its accounts. These are also required to 
be stated in the aggregate. When the auditor’s report is qualified 
the Act requires particulars of the qualification also to be stated* 
Our Indian Companies (Amendment) Act 1936, has takei^ up this 
question m greater detail and has gone further even than the English 
enactment taking adi'antage of the experience of the working of the 
subsidiary and holding companies both in English and in India 
since the lime when the Greene Commission Report was written^ 

Definition of Holding Company 

Section 2 (2) of the Indian Act defines a holding company as 
follows : — 

Where the assets of a cofupany consist in whole or in part 
of shares in another €omp((ny, whether held directly or through a 
nominee and whether that other cotnpany is a company within 
the meaning of this Act or not, and 

in) the amount of shares so held il, at the time when the 
accounts of the holding company are made up^ more than fifty 
per cent of the issued share capital of that other company or 
such as to entitle the company to more than fifty per cent of the 
voting power in that other company, or 

( 6 ) the company Has ^ower {not being power vested in it by 
virtue only qf the provisions qf a debenture trust-deed or by 
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virtue of shares issued to it for the purpose in pursuance of 
those provisions) directly or indirectly to appoint the majority 
of the directors of that other company, 

that other company shall be deemed to be a subsidiary com’ 
pany wtihtn the meaning of the Act and the expression 
subsidiary company means a company in the case of which the 
above condtitons are satisfied and includes a subsidiary of such 
company. 

Provided that where a company the ordinary hu^ities'i of 
which includes the lending of money holds shares in another 
company as security only, no account shall, for the purpose of 
detei mining under this section whether that company is a sub’ 
sidiary company, be taken of the shares so held (S. 2 (2) ). 

Balance Sheet of Parent Companies 

When a holding company holds shares either directly or 
through a nominee in a subsidiary company or m two or more 
subsidiary companies, to the balance sheet ot the holding company 
shall be annexed the last audited balance sheet, profit and loss 
account and auditors* report oi the subsidiary comp.iny or compa- 
nies, and a statement signed by the person by whom, in 
pursuance of Sec. 133, the balance sheet of the holding 
company has been signed stating how the prolits and losses 
of the sub^idiaiy company, or ^vhere there are two or more 
subsidiary companies, the aggregate profits and losses of those 
companies have been dealt with for the purpose of the accounts of 
the holding company. It should be particularly shown how and to 
what extent (l) provision has been made for the loss of a subsidiary 
company or of the holding company or of both, and (2) losses of the 
subsidiary company have been taken into account by the directors 
of the holding company in arriving at the profits and losses of the 
parent company as disclosed m its accounts. However, it shall not 
be necessary to specify m any such statement the actual amount of 
the profits or losses of any subsidiary company or the actual amo- 
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lint of any part of any such profits or losses which has been dealt 
with ill any particular manner. An investment company, t\e. a 
company whose principle business is the acquisition and holding of 
shares, stocks, debentures or other securities, shall not be deemed 
to be a holding company, simply because part of its assets consists 
m fifty-one per cent or more of the assets of another company 
(S. 132A (1)). 

In a case where the auditors* report of a subsidiary company 
on the balance sheet of the company does not state without qualifi- 
( it^ons that the auditors have obtained all the information and 
e\ijlaiialion they have required and tliat the balance slieet is prope- 
ily drawn up so to exhibit a true and correct view of the state 
of the company’s affairs according to the best ot their information 
and tlie explanation given to them and as shown by the books of 
the c(.)inpany, the statement, which is to he annexed as aforesaid to 
the balance sheet of the holding company shall contain particulars 
ul the manner in which the report is qualified (S. 132A (2) ). 

For the above purposes, the profits or losses of a subsidiary 
toinpany mean the profits or losses shown m any accounts of the 
subsidiary company made up to a date withiii the period to which 
the accounts of the holding company relate, or it there are no such 
accounts of such subsidiary company available at the time when 
the accounts of the holding company are made up, the profits and 
losses shown in the last previous accounts of the subsidiary 
company which become available within that period (S. 132A (3)). 

It is further provided that where for any reason the diiectors of 
the holding company are unable to obtain such information as is 
necessary for the preparation of the statement required as above, 
the directors who signed the balance sheet shall so report in writing 
and the report shall be annexed to the balance sheet in lieu of the 
statement (S. 132 A (4)). 

The holding company may by a resolution authorise its-repre* 
sentatives named in the resolution to inspect the books of accounts 
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ikept in accordance with Sec. 130 by any subsidiary company« and on 
such resolution being passed those books of accounts shall be open 
to inspection by those representatives at any time during the business 
hours* The rights conferred by Sec. 13S upon members of a 
company may be exercised in respect of any subsidiary company by 
members of the holding company as if they were members of the 
subsidiary company (S. 132A (5) and (6)). 

Thus the new’^ section of the Indian Companies (Amendment) 
Act of 1936, now makes it compulsory that the balance sheet and 
profit and loss account, together with the auditors* report of the 
subsidiary company, should be circulated along with the accounts 
of the holding company. This was laid down in response to a very 
strong demand from the Bombay Shareholders’ Association and the 
investors for complete disclosure of the accounts of the subsidiary 
companies. The Select Committee also agreed with this view and 
laid down that “we also consider that when the holding company 
is a public company, subsidiary companies even if private compa- 
nies should not enjoy exemptions from the provisions of Secs. 83 A, 
86D, 87C, 87D, 91B, 91D, 144 (l) and 144 (5) Clause 3.** 

Profits 

In ordinary commercial parlance, "profit” means the 
excess of revenue of the current year over the current year’s 
expenditure, less the loss substained by fixed assets through wear 
and tear and depreciation. This is not exactly the legal view 
however. It is, of course, a settled doctrine in any law that 
profile only should be utilised in the payment of dividend^ 
and that it is illegal to pay devidends out of capital* Where 
the directors pay dividends out of capital, they have to make good 
the amount so paid (In re Oxford Benefit Buildings and Investment 
Society, 1887, 35 Ch, D. 502}. In this case it was also decided 
that “realised prcrfits'* as provided for in the articles must be 
taken in its ordinary comtnercial sense as meaning at least “profits 
tangible for the purpose of divisicm/’ and not estimated imifits. Ih 
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Luoas V, PUzf^rald^ 1905, 20 TX.R* 16, the directors who worse 
absent at the meeting when the interim dividend was declared, but 
were present at the subsequent meeting where it was confirmed, 
were held not liable because it was held that they ''must be taken to 
have believed that a proper investigation that justified the payment 
had taken place and there was nothing to suggest to them that a 
perfectly just expectation of profits had not been formed.*’ The 
directors, however, who pay dividends out of capital have a right to 
recover the amount by way of indemnity from those of the share- 
holders who at the time they took the dividend knew that it was so 
pud {Mcxam v. Grants IHOO, 1 Q.B. 88), Such shareholders cannot 
even maintain an action against the directors to compel them to 
replace this amount (Xowers African Tug. Co,^ 1904, 1 Ch. D. 558). 

Under company law, however, according to Moulton, LJ., in 
Re Spanish Proftpeciing Co», 1911, 1 Ch. D. 92, profits are to be 
ascertained on the following basis, viz., "if the total assets of the 
business at the two dates be compared, the increase which they 
show at the later date, as compared with the earlier date, (due alio* 
wance, of course, being made for any capital introduced into or 
taken out of the business in the meanwhile), represents in strictness 
the profits of the business during the period in question.” In the 
course of the judgment, his Lordship admits that this legal concep- 
tion of profits as applied to joint stock companies is very difficult 
m practice, and therefore, in the usual profit and loss statement 
prepared in the business world this legal definition is seldom strictly 
followed. Tfius, for example, a rise in the value of fixed assets such 
as business premises is seldom taken into account in connection 
with the profit and loss statement. In short, the tendency of the 
business world according to his Lordship, is rather inclined to un- 
derstate than overrate the profits. In strict law, however, as long 
as the dividends are not actually paid out of capital, but are declared 
out of profits as defined by Moulton LJn the directors will be 
within their rights, unless of course, the articles otherwise 
specifically provide. In may be further added that, on the qaestion 
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whether fixed capital loss daring one year should be made good 
during the subsequent years out of profits, before a dividend can be 
declared, there are conflicting decisions. The earlier view of law 
was that such a provision was not necessary to be made, but 
in Dove^? v. Cory, 1901, A.C. 477, some doubt was thrown 
on this proposition, though no definite a lew was exprCvSsed overru- 
ling the prior cases, as it was not necessary for the purpose of that 
particular case. Here, Lord Dave> expressed hini'^elf as follow’s; 
‘‘But I desire to express my dissent fiom some propositions of law' 
which were laid down in the Court of Appeal and upon which your 
Lordships thought it right to hear the respondent’s counsel. The 
learned judges seem to have thought that a joint stock company, 
incorporated under the Companies Acts, may write ofl to capital, 
losses incurred in previous years, nnd may m any subsequent year, 
if the receipts for that year exceed out-gomgs, pay dividend out of 
such excess without making up the capital account. If this proposi- 
tion be wellfounded, it appeals to me that a company whose capital 
is not represented by available assets need never trouble itself to 

reduce its capital m order to enable itself to pay dividends 

out of current receipts.” This is, however, a passing opinion 
and it IS unfortunate that no deluiite ruling w'as given on 
this point. Thus in Ammonia Soda Co. v. Chamberlain^ 1918, 
I Ch. D. 266, it w^as held that the observation of their Lordships 
in Dovey v. Cory as cited above, cannot be considered as having 
overruled or qualified the previous decisions of tlTe Courts of 
Appeal, and therefore the Court w^as bound to follow these dici- 
sions. In this case Swinfen Eady^ L.J., said that “The Com- 
panies Acts do not impose any obligation upon a limited company 
nor does the law require, that it shall not distribute as dividend 
the clear net profit of its trading, unless its paid up capital is intact 
or until It has made good all losses incurred in previous yeers«“ 
The three cases cited abo\e by his Lordship in support of this 
propoeition were: — 

(1) Lee V* Neuchatel Asphalts Co., 41 Ch.D* 1, where it 
was held to the effect that the company can, if so empowered to do 
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by its articles, distribute as dividend all trading profits witboteA 
making good the depreciation of the dxed assets. 

(2) Verner^ v. General and Commercial Investment Trusty 
1894^ 2 Ch. 239, where also it was held that the trust company, or 
any other company under the Companies Acts is not prevented 
from declaring and paying dividend, without having made good the 
lost part of its capital 

(3) In Re. National Bank of Wales, 1899, 2 Ch. D. 629, 
vhere Lindlcy, M. /?., said “it is not possible for the Court to say 
that the law prohibits a limited company, even a limited banking 
company, from paying dividends unless its paid-up capital is intact.” 

In the same case (Ammonia Soda Co.) Sivinfen Eady L^J., 
distinguished ”fixed'’ capital from “circulating" capital 
thus: — “The distinction between ‘fixed* capital and ‘circulating* 
capital ns not to be found in any of the Companies Acts; it appears 
to have first found its way into the Law Reports in Lee v. Neucha^ 
tel Asphalte Co., Ch. D., where LindJey, L.J., in his 

judgment adopted the expression which had been used by Sir 
Horace Davey in argument, derived from writers on political 
economy. It is necessary to consider the sense in which the ex- 
pressions ‘fixed capital* and ‘circulating capital’ were used in that 
case and in Verncr s Case, 1894, 2 Ch. 239. What is fixed 
capital ? That which a company retains, in the shape of assets 
upon which the subscribed capital has been expended and which 
either themselves produce income, independent of any further action 
by the company, or being retained by the company are made use 
of to produce income or gain profits. A trust company formed to 
acquire and hold stocks, shares and securities, and from time to 
time to divide the dividends and income arising therefrom, is an 
instance of the former, A manufacturing company acquiring or 
erecting works with machinery and plant is an instance of the 
latter. In these cases the capital is fixed in the sense of being 
invested assets intended to be retained by the company more 
or less permanently and used in producing an incoma Whmt if 
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drciilatltig capital ? It is a portion of the subscribed capital 
ol the company intended to be used by being temporarily parted 
With and circulated in business, in the form of money, goods or 
other assets, and which, or the proceeds of which, are intended to 
return to the company with an increment, and are intended to be 
used again and again, and to always return with some accretion. 
Thus the capital with which a trader buys goods circulates; he 
parts with it, and with the goods bought by it, intending to receive 
back again with profit arising from the resale of the goods. A 
banker lending money to a customer parts with his money, and 
thus circulates it, hopuig and intending to receive it back with 
interest. He retains, more or less permanently, bank premises in 
which the money invested becomes fixed capital. It must not, 
however, be assumed that the division into which capital thus falls 
IS permanent. The language is merely used to describe the purpose 
to which it IS for the time being appropriated. This purpose 
may be changed as often as considered desirable, and as the 
constitution of the bank may allow. Thus bank premises may 
be sold, and conversely the money used as circulating capital 
may be expended m acquiring bank premises. The forms 
'fixed' and ‘circulating’ are merely terms convenient for 
describing the purpose to which the capital is for the time being 
devoted when considering its position in respect to the proftts 
available for dividend. Thus, '^hen circulating capital is expended 
m buying goods which are sold at a profit, or in buying raw 
tOateriais from which goods are manufactured and sold at a 
profit, the amount so expended must be charged against, or 
deducted from receipts, before the amount of any profits can 
be arrived at. This is quite a truism, but it is necessary to bear 
it in mind when considering what part of current receipts are 
available for division as profit.” 

This, of course, is the law at present; but in view of the 
House of Lords* attitude in Bovey v. Cory, 1901, A. C* 377, it is 
wise for directors and company managers to see that proper provi- 
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sioii is made out of profits folr the purpose of writing off or 
replenishing wasting assets. They should also refrain from decla- 
ring div^idende before making due provision for losses^ either out 'Of 
profits, or through the simple expedient of reducing the capital of 
the company to the extent for whicH it is unrepresented by tlje 
assets, of course after obtaining the requisite consent of the Court 
in that regard. This should be done particularly in cases where 
the amount of lost capital is so heavy that its replacement by profits 
seems difficult. 

According to the late Sir Francis Gore-Brown, K. C., in his 
excellent book entitled “Hand-book on the Formation, etc., of 
Joint-stock Companies” (26 Edn, p. 400) “It is imposible to state 
any general proposition upon this point, with certainty, but the 
following rules are suggested for the guidance of directors : — 

(rt) “Every company, as far as posaible, provide for unexpected loases by 
creating a resoi-ve fund. 

{h) “Provihion HJiould be made out of profits for replacing deprociatiou on 
wasting property, such provision being measured by the length ol time 
during winch the property may reasonably bo expected to last; and la 
like manner buuih should be set aside to allow for debts proving bad. 

(r) “Aocideuis sucli as ordinarily occur should be made the subjeot of 
insurance, the premiums being paid out of profibs, or a sum oarried to 
an lUBurauce fuud. 

(//) “If a loss occurs, and the provision made in previous years, is not 
sufficient to make good the amount, it may still be that the House of 
Lords will hold that no dividends should he paid until the loss is made 
good, alLliough there is a strong ground for arguing that under such 
an Article as Cl. 60 of the original Table A the loss might be spread 
over several years, the company paying a reduced dividend meanwhile. 

“If the loss is large, so that is cannot be made good out of profits within 
a rasonable period, the capital should be reduced with the sanctiini 
of the Court.” 

Profits mode Prior to Incorporation 

We have <]ealt with the question of profits made by a company 
in the course of its business, but it frequently happens that when m 
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company takes over a going business from a date prior to the date 
of its incorporation, profits are made within the interval and they 
*iave to be properly treated m the accounts. Frequently under the 
agreement, arrangements are made to the effect that the company 
entitled to receive tins profit, and not the \endor- If that is the 
case, as is usual in modern agreements such profits are not availa- 
ble for dividend, on the simple ground tint a company cannot 
legally earn piofits before its existence, and a public company 
cannot do so until it has obtained a certificate entitling it to 
commence business. Under the circumstances such pre-incorpo- 
ration prof its are treated as capital profits and transferred 
to a special or capital reserve fund, as distinct fiom genciai ot 
ordinary reserve fund, because the lattbi is a fund created out of 
profits and is virtually an accumul ition of piohl^. This distinction 
between the two t>pe& of reserves has to be maintained, as other 
Wise, if these capital profits are mixed up v\ ith thq general reserv e 
fund accumulation of the working prohts and paid out as dividend, 
the directors will be liable to lefund the money on the. footing 
of having paid dividend out of capital. When the vendor has thus 
given up his right to pie incorporation profit intervening between 
the period of his agreement and actuil incorporation of the compaJi>, 
K IS esually provided that he should be pud an interest on his 
purchase amount In that case tin's premtoiporation profit iimy be 
utilised towards the payment of siuh interest, as a first charge. 
Thus capital profits ina> be utilised to make good any depreciation 
of fixed assets originalh acquired by the company, or with a view 
to writing down the good will , though it is not correct from a 
purely acccmutancy standpoint to utilise such profits for writing off 
preliminary expenses, because it is argued that this course would 
relieve the noA' company from the burden, which it should equitably 
bear, of writing off preliminary expenses out of further profits. 

According to the late Profess^or Dicksee, in his book on 
^^Advanced Accounting’*, 4th edition, page 98, the reason why 
profits made prior to incorporation should be treated as capital 
profits IS because 
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^*Tn fixing the puiroUaBe prtoo the vendor v^ill docibilew have ttkketji into 
ncooniit the probable anioiint of pfofltq acoraing detWiiJtt the date of the sale alid 
the date of completion and vriil have incifeaaod the purchase price acoordingiy^ 
In order, th'>re{ore> to arrive at Uie true pnrebaBO price this loading moH., be 
deducted. If the assets acquired by the company include the item of good-^Wili, 
them some othbr fixed aasittr- preferably the mo«t pcrman.mi -sliould be the one 
to be reduced. It is, however, pi^rfootlv legitimate to set off interest oti purobaae 
money against accruing piofits, with a view to avoiding the necessity of charging 
ngainei rcvotiue accpnul interest accruing prior to Lhc date upon which the 
r(Mupan5 is cutiUed to COmineiice liusm<W 

III connection with ascertainment of this profit or loss piior to 
incorporation, it is usual, as far as it can jios^ible be done^ that an 
actual stock be taken, I'lecause by this method alone a very 
accurate figure of profit or loss can be arrived at. Failing that, the 
next best course is to ascertain surh profits approximately, by 
dividing the first year’s trading into a period prior to incorporation 
and another subsequent to incorporation, and then apportioning the 
total profit'^ or losses tluis arrived at either according to the time 
or period, or according to the turnover. The division on the basis 
of time or period is arrived at by sinking a ratio on the footing of 
the period of time which it bears to the total period of time and 
thus bringing about a division. It on the other hand an apportion-* 
ment has to be made on the basis of turnover, then the same 
method of striking a ratio on the footing of turnover and time has 
to be observed. It is stated that the latter method of apportion* 
ment is more accurate^ particularly where there is a seasonal trade. 
While making this apportionment, care has to be taken to see that 
the expenditure which relates solely to the company must be charged 
against the profits subsequent to the date of incorporation, such 
expenditure being directors’ fees, preliminary expenses written offi 
etc. Some accountants claim that a combination of both these 
methods would bring about a still more satisfactory result, viz^f 
that the gross profit may be apportioned according to turnover and 
the expenses apportioned according to time. Where this apportion- 
ment brings a loss for the period prior to incorporation, sunh loss 
should be added to the good>will ; because in reality it amounts to 
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an increase of the purchase price. In case there is no good*wilJ^ a 
good- will account is recommended to be opened and debited with 
this loss> or the same may be taken to a suspense account which 
may be extinguished by capital profits such as premiums on shares 
or debentures. Ultimately^ the wisest course is to write this 
account oflF even from the ordinary trading profits, over a period 
of years or as soon as circumstances would permit, and it should 
not be allowed to remain as a paper asset on the balance sheet 
longer than can be helped by circumstances. 

Divisible Profits 

This is of course the state of law where no specific provision, 
describing or limiting the profits out of which dividends are to 
be paid is to be found in the articles, but where such a provision 
does exist, the articles must be carefully considered, 
before arriving at the decision as to what is the exact figure 
of divisible profits. Where different classes of shares, such as 
ptefernce and deferred, are issued, care should be taken to see that 
the articles clearly lay down the right of each class in connection 
with the division of profits, in order to avoid unnecessary confusion 
and litigation. Thus where the articles empower the directors to 
provide so much of the profits as they think necessary for the 
creation of a reserve fund, preference shareholders cannot insist on 
being paid their dividends without such a provision having been 
made (Bond v. Barrow Haematite Steel Co., 1902, 1 Ch. D. 358), 
In the same case it was decided that though lost circulating capital 
must be kept up, it is not absolutely necessary in law to replace 
loss or depreciation on fixed capital. The other interesting ruling 
laid down by the learned Judge here (Farwell J,) was to the effect 
that it was “necessary to bear in mind that the two propositions — (1) 
that dividends must not be paid out of capital, and (2) that dividends 
may only be paid out of profits are not identical, but diverse* The 
first is the requirement of the statutes, and cannot be dispensed with; 
the latter is in Table A or the articles of the particular 
company# A company which has a balance to the 
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credit of its profit atid loss account is not bound at once to apply 
that sum in making good^sin estimated deficiency in value of its 
capital assets. It may carry it to a suspense account or to reset ve» 
and if the assets subsequently increase in value the amount neither 
has been nor will be part of the capital. If therefore^ a part of that 
balance is used in paying a dividend, that dividend is not paid out 
of capital, because the sum has never become capital, although it 
still remains a question whether it has been paid out of profits or 
not. On this point the decision whether these profits so treated 
could be applied to the payment of dividends depends upon whether 
the company ‘^finally and irrevocable capitalised those profits.'* 
This point was dealt with by Russel J, in a recent case (Stapley v. 
Read Brothers^ Limifedt 1924, 2 Ch. D. 1) where good-will was 
written off out of profits and the directors wrote back to the profit 
and loss account so much of the depreciation as proved to be in 
excess of the proper requirement, which step was objected to. In 
the judgment his Lordship observed that *‘If the company had kept 
their accounts in a different form, no difficulty would have arisen. 
If they had retained good will as an asset in their balance sheet, and 
if, instead of writing off its value out of profits, they had carried 
those profits to a good-will depreciation reserve fund, they would 
have been at liberty at any time to distribute those profits, at all 
events to the extent by which the amount of such a reserve fund 
exceeded the amount of the actual depreciation. . . . Does it 

make any difference that they have kept their accounts in another 
form, and that instead of placing thS profits to a reserve account, 
they have purported to apply them in writing off a corresponding 
amount of the value of the good-will? The answer seems to me to 
depend upod the further question, have the company finally and 
irrevocably capitalised those profits so as to disentitle themselves 
for ever afterwards from restoring them to reserve and from dealing 
with them as profits?’* It was decided that they did not; and 
therefore these were profits which were not capitalised, 

tn re Fisher v, Bldck and White Publishing Co., 1901, 2 
Cfa. D. 174, where the memorandum of association of Ihe com 
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pany provided that the dividends were to be paid from ‘Vro6ts from 
time to time available for dividend” it was held that what was 
meant was that, such profits as were available after making all 
proper deductions tor the purpose of paying dividends were divisible 
and that this expression “available for dividend” when added to 
the word “profits,” meant, when read in conuetion with the 
constitution of the company concerned, those left after proper 
provision by way of a reserve fund, either to meet contingencies 
of equalising dividends, or for repairing oi maintaining the works 
connected with the business of the company, had been made by the 
directors. This decision was mainly due to the fact that the memo- 
randum of association of the company concerned particularly 
required these deductions to be made, and the directors had full discre- 
tion in the matter. In another case it has been held that there was no 
rule of law prohibiting the division of the profits of one year’s 
trading merely because the trading of the prev lous year had left a 
debit balance m the profit and loss account {In re Crtchions Oxl 
Co., 1901, 2 Ch. D. 184). 

We have already seen that if the directors so desire, they can 
also treat the appreciation m the value of fixed capital assets as 
profits. Pnxely in his book entitled “Duties of Auditor.” (11th 
edition) page 588, quotes an unreported case, viz,, m re the Midland 
Land and Inx^estment CorporaitoUj heard before Chetty JT., on 
8th November, 1886, in which the learned judge laid down that 
“In declaring a dividend, in my opinion, m trading concerns, the 
Directors are entitled to put an estimate on the value of their 
assets from time to time, in order to ascertain whether there is» or 
IS not, a surplus remaining after providing for liabilities (including, 
of course, paid-up capital), and where they made these valuations 
from time to time on a just and fair basis, and take all the precau- 
tions which ordinary prudent men of busmess engaged in a similar 
business would do, they are entitled to treat the surplus thus 
ascertained as profit" 

In another case where the articles specifically provided that the 
directors should make due allowances for reserve fund for mainte* 
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nancoi rei^irs, depreciation and renev^als, it was held what 

was here meant was that such dividends on ordinary shares should 
be declared only after restoring the tramway which the company 
was running to an efficient state^ and after making due provision 
for that purpose out of the company's assets, but that as the holde* 
rs of preference shares, who were to be paid dividends according to 
the articles out of '^the profits of the particular year only,” were 
entitled to be paid after providing a proportionate amount sufficient 
for the maintenance of the tramway for that year only, and that 
they cannot be deprived of their dividend in order to make good 
sums which had not been set aside in previous years {Dent v, 
London Tramways Co,, 1881, 16 Ch. D. 344). It is also correct 
to charge interest on monies borrowed for the purpose of constru- 
cting work to the capital account, because there is no rule of law 
to compel companies to charge the same to revenue account 
{Hinds V. Buenos Ayres Grand National Tramways Co., 1906, 
2 Ch. D. 654). In case where the memorandum contains the 
words “holders of preference shares shall be entitled out of the net 
profits of each year to a preference dividend, etc,”, it was held that 
this did not mean cumulative dividend and that it meant 
ordinary preference {Staples v. Eastman Photographic Materials 
Co., 1896, 2 Ch, 303), 

It may be further added that the good will of a trading com- 
pany is decided to be fixed capital, and that w^hile ascertaining 
profits it is not necessary to make good any depreciation in respect 
thereof {Wilmer v. McNamara and Co., 1895, 2 Ch. D. 245). 
We have seen that the articles frequently provide that the directors 
must lay aside a sufficient sum out of profits as reserve fund. 
Even where they do not so provide, it is both lawful and proper 
tor the directors to create such a reserve if they so desire, and in 
that case the Court shall have no jurisdiction to interfere {Burland 
V. Earle. 1902, A C. 95). 

Declaration of Dividends 

Having thus considered and decided the question as to what is 
exactly meant by divisible profits, may now proceed to deal 
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with the question of dividends. We have already seen that the law 
allows considerable latitude to the directors with regard to the 
method of arriving at the figure of what is called divisible profits. 
Dividienda may be described in brief as a division of that part of 
the divisible profits which are declared either by the board of 
directors, or by shareholders, as distributable among the members. 
Where there are different classes of shares, the payiient of dividend 
IS determined by the agreement contained in the articles, and failing 
that, in proportion to the nominal value of the shares irrespective 
of whether some shares are fully or partly paid (Bridgewater 
Navigation Co., 1891, 2 Ch. 317). 

The power to declare dividends depends on the articles 
of association of the company concerned. It is generally 
vested m the directors, and also in may cases they are declarable 
m the general meeting. According to Clause 95, Table A, 
the company in general meeting is empowered to declare divi- 
dends, but, it IS laid down that no dividends so declared shall 
exceed the amount recommended by the directors. Even when 
this clause is not adopted by the articles, the company cannot 
compel the directors to declare dividends out of capital. Table 
‘A*^ virtually provides to the effect that no dividend shall 
paid otherwise than out of profits. Dividend must always be 
paid in cash unless there are words in the articles providing for 
the payment of dividend m specie (Wood v. Odessa Wat0r 
Works Co., 1889, 42 Ch. D. 645). They are of course payable to 
those memhers who were on the register of members cm the date 
of the deelaration of such a dividend (Taylor Phillips Richard*s 
Case^ 1897, 1 Ch, D. 307). In the payment of dividends, profits 
which were transferred to the reserve fund may also be utilised 

Hoarc and Co. Ltd., 1904, 2 Ch. D. 208)^ It is also frequen- 
tly laid down m the articles as it is laid down in Table A, Clause 
102, that no dividend shall bear interest agamst the company. 

Besides the final dividends, directors, when so empowered by 
he articles, can declare what is called an mterim dividend. If after 



AccomtiSf P 0 seft^er mi DMdinds 319 

daclaritter such an interim Jividand, the directors find that In 
doing sd they wore mistaken^ they may canbel the declaration at 
any time before the payment {Lagunaa Nitrate Co, v, Schroedef 
S Co,, 1901, 85 L.T, 22). But it is no doubt the duty of the 
directors to satisfy themselves before declaring such an interim 
dividend, that there were profits to divide {Towers v, African Tug 
Co. 1904, 1 Ch. D, 558). According to Alverston C. J., in Lucas 
V. Fitzgerald^ 20 T, L. R, 16, *‘the declaration of interim dividend 
depends much more upon estimates and agreements than the 
declaration of a final dividend, which is made upon information 
contained in the formal balance sheet.” 

If dividends are paid out of capital, the directors who are 
responsible for such payment will bo jointly and severally liable 
to replace the amount {London and General Bank^ 1895, 2 Ch. D, 
673; Oxford Benefit Building Society, 1889, 35 Ch. D. 502). 
Directors so paying the amount will, however, have the right of 
contribution from their co-directors who happen to be equally 
liable. The shareholder or member who receives payment of 
dividend paid out of capital knowing it is to so paid, will be 
liable to be called upon to repay the same {Moxham and others v. 
Grant, 1900, 1 Q.B. 88), 

The dividends once declared becogie a debt due by the com- 
psqiy. Limitation beings to run immediately after the declaration 
of dividend (Secern and Wye Railway Co,, 1896, 1 Ch. D. 559). 
This of course will not apply to the cases of interim dividends 
which as we have seen above may be rescinded or deferred. 

If the dividends were paid by the directors bona fide relying 
upon the valuation of exports which turn out to be erroneous, 
they will not be responsible (/n re Mercantile Trading Co*, 
Stringer's Case, 1869, 4 Ch. 475). It, however, the articles clearly 
state that the dividends are to be paid out of realised profits only, 
the directors may be liable if they pay dividends out of estimated 
profits {In re Oxford Benefit Building Society, 1889, 35 Ch. D, 
502). If, however, the directors rely upon the judgment, informa- 
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tion ar advice of the chairman, general manager, or other 
ponsible and trusted officer of the company while arriving at their 
decision as to the declaration of dividends, they will be protected, 
unless there was some ground for suspicion. In Km^sUyn Cotton 
Co, No, 2, 1896, 2 Ch. 331, where the stock in trade was 
grossly overstated m the account^- from >ear to year, whif h stock 
was taken on the basis of a certihcate signed by the managing 
director, the other directors, who, rel> ing on the balai ce sheet on 
the basis of this stock and the signature of the company’s auditors^ 
sanctioned dnidends, wtre exonerated from liability. So also ware 
the auditors, because it was held here that it was no part of the 
duty of the auditors to take stock, and thus they were justified m 
placing implicit reliance on the ccitihcate of the manager. The 
same principle was acknowledged m Dov&y \ . Cory, 190() A C 477. 
Jt has also been held that in case there is a bona fide increase in 
the \ alue of the fixed assets, the said increase can be utilised foi 
the purpose of wntiiig ofi any debit balance that may Ikj standing 
on the company’s profit and loss account, with a view to being 
able to pay dividends out ot current profits {Ammonia Soda Co 
V, Chamberlain^ 19 IS, 87 L.J 193). 

ith reference to the psuod of limitation appl>ing to divid- 
end declared, it has been decided in a fully bench case that a suit 
for di\ idend declared is a su^ for debt, and not compensation on 
a breach of contract, and Art 1^0 of the Indian Limitation Act, 
1908, applies, under this article the period laid down is six years 
from the date the right to sue accues (A. Venkata Gurunatha R, 
Seshayya v. Sri Tnpurasnndart Cotton Press, 49 Mad. 468). In 
English Law, however, this period is twenty years from the date 
of declaration {Artisans Land and Mortgage Corporation, 1904, 
1 Ch. D. 796). 

Reserve Fund 

Frequently, joint stock companies lay aside a certain sum out 
of profits under the heading of “reserve fund.” This reserve may 
be made with a view to provide a fund out of which any unexpected 
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emergency may be met with and is known as '‘general raserva’*. 
Besides thus laying aside amounts from time to time, a certain 
proportion of profit is also set aside to meet some estimated loss 
of more or less recurring type, such as, bad debts, deprciation, etc. 
This reserve is known among accountants as "‘specific reserve.'" 
There is, of course, no definite ruling of law, apart from that which 
the company it‘>elf may provid for in its articles, compelling the 
directors to provide for contingencies. This reserve fund is some- 
times invested in outMde seaurities, and sometimes allowed to 
remain in the business as so much additional working capital, 
'riieie IS no objection to either of these two courses being followed, 
/.e., reserv^e fund may be invested m the business of the company 
itself and this entails no obligation to keep it separate from other 
assets \ln re Hoare and Co , Ltd.^ 1904, 2 Ch. D. 208). Frequen- 
tly, the articles of association contain a clause empowering directors 
to set aside out of the profits of the company, such sums as they 
think proper as a reserve, or reserve fund, which shall, at the 
discretion of the directors, be applicable to meet contingencies, 
or for equalising dividends, or for any other purpose to which the 
piofits ol the company may be properly applied. Powers are also 
given under which the directors may, at their discretion, employ 
the said reserve fund in the business of the company, or invest it 
in such investments (other than shares of the company itself) as 
the directors may flora time to tune think fit iCl, 99, Table A), 
When such powers are given to the directors, they have complete 
freedom m determining the amount which they think necessary and 
proper to lay aside before determining the balance of divisible 
profits ; and this course may be pursued in spite of the fact that 
it may prevent the payment of dividends altogether {Fisher v. 
Black and White Publishing Co., 1901, 1 Ch. 174), 

We have here talked about the reserve fiund being created 
from the profit and loss account. Frequently, unexpected profits, 
J>uch as premiuit^ on shares sold by the company, etc., are credited 
to the reserve fiund account In this connection it may be men- 
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tioned that there is no obligation m law to credit this type of 
profits to the reserve fund account It may be distributed as 
profits, and dealt with in any such lawful manner as the profits 
of the company may be dealt with. It may be further mentioned 
that a reserve fund which has been created from profits of past 
years, remains nothing more than a balance of accumulated profits, 
and IS thus divisible among members in case of liquidation on the 
eame lines as the profits, and that the inode of application 
will largely depend upon the privileges enjoyed by each class of 
shareholders according to the company’s constitution. 

The next point is whether the profits accumulated by way 
of reserve fund could be paid out in the form of full}' paid share'-. 
This operation is kixiwn as 'Capitalisation of profits." When 
the articles authorise the directors so to apply prohts, t.e to issue 
fully paid shares m satisfaction of dividends or bonus, that can 
be done , failing this, any shareholder can claim to be paid his 
share of dividends or bonus in cash (Wood Odessa Water 
Works Co , 18R9, 42 Ch D. 637 per Stirling J., p. 645) In Com- 
missioners o/ Inland Revenue v. Blott, 1920, 1KB. 114, the 
company declared a bonus out of its undivided profits, having 
power in the articles to do so, to be paid in fully paid shares. It 
was held that this was an addition to capital of the shareholdei 
and not his income, and therefore no super-tax was payable This 
was upheld in the House of Lords (Commi ssioners of Inland 
Revenue v, Blott and Greenwood^ 1921, 2 A C. 171), 

Secret Reserve 

Besides creating a reserve fund in the usual manner, a 

transfer from the Profit and Loss account to a special heading of 
reserve fund account, which is in the usual course exhibited on the 
balance sheet under the heading of "reserve fund," it is the practice 
With some co i panics to create what is known as a "secret reserve". 
The object of this seerst reserve is to provide a medium out of 
which losses can be secretly met, thus preventing undue loss xif 
cTiddit through their publication. This course, it is urged, is in the 
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interest of companies carrying on busmesees of a nature which to a 
large exUint depend on their credit^ such as banking institutions* 
This IS done through the application of any one of the following 
methods ; 

(1) over*depreciating fixed assets, 

U) over-creation of reserve for bad and doubtful debts, 

(3} debiting capital expenditure to revenue, 

(4) under- valuing stock in hand, 

(5) writing off good-will. 

There is no doubt a considerable difference of opinion among 
accountantb and businessmen as to the advisability of this course 
being followed. The strongest objection to it being that the 
practice might lend itself to the company’s fund being misused for 
the personal advantage of the directors or their friends. The posU 
tioii of law in this connection is uncertain as the only case decided 
on the subject is Newton v. Birmingham Smalt Arms Co.* 
Ltd , 1906, 2 Ch. 378, which was largely influenced by Sec. 23 of 
the English Companies Act of 1900, w^hich has been considerably 
altered by the Engish Art of 1908. It is the latter Act which our 
Act of 1913 largely follows. This case, however, brings out the 
point, vtz^t that the auditor is not bound to disclose the fact that 
the financial position of the company is better than what is actually 
shown on the balance sheet though, of course, the company accord- 
ing to this decision, cannot by resolution or otherwise, deprive 
the auditor of his right to state in his report such matteis’ as the 
law obliges him to do m connection with the accounts of the 
company. It was further remarked that the principle to be fol- 
lowed by the auditors was that, where such a secret reserve was 
created for a legitimate purpose, and that there was no room fof 

Jr 

suspicion, they may use their discretion and decide not to disclose 
their secret reserve in their report. In this case the actual facts 
were that the company passed resolutions altering their articles, 
hy which alterations they empowered tA directors to set aside 
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sums out of profits, without disclosing tb|em on the balance sheet 
under the heading of ‘‘reserve”. This clause also empowered the 
directors to invest the said reserve in outside securities, and further 
it was laid down that the auditors were also not to disclose any 
information with regard to this reserve to the shareholders. The 
Court of course came to the conclusion that, the first part of 
the resolution empowering non disclosure of reserve to the share- 
holders was not quite objectionable, but the second part which 
compelled the auditors to act in a manner inconsistent with the 
obligations imposed on them by the Act of 1900, were ultra vires. 
In his judgment, Buckley J. made the following remarks : — 

‘*The special resolutions in the present case provide that 
the balance sheet shall not disclose the internal reserve fund. 
It must therefore omit on the assets side of the balance sheet the 
assets which make up the amount standing to the credit of that 
fund, and the contra item — namely, the credit balance of the 
fund — on the liability side. The result will be to show the financial 
position of the company to be not so good as in fact it is. If the 
balance sheet be so worded as to show that there is an undisclosed 
asset, whose existence makes the financial position better than that 
shewn, such a balance sheet will not, in my judgment, be necessarily 
inconsistent with the Act of Parliament. Assets are often, by 
reason of prudence, estimated, and stated to be estimated, at less 
than their probable real value. The purpose of the balance sheet is 
primarily to shew that the financial position of the company is at 
least as good as there stated, not to shew that it is not or may not 
be better. The provision as to not disclosing the internal reserve 
fund in the Balance sheet is not, I think, necessarily fatal to these 
special resolutions. The Act, however, provides that the auditors 
shall report to the shareholders on the accounts examined by them. 
These auditors will examine, amongst othei$, the accounts of the 
internal reserve fund. A principal question in this case, I think, is 
wbother it is a compliance with these words of the Act that the 
auditors shall report that they have examined the accounts as to the 
iatemal reserve fund, thM they are satisfied with them^ and that 
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the fuDd» have been employed in maimer authorised by the com« 
pany's regulations, or whether there will be default iu complying 
with the Act if they do not go on to say how the fund has been em- 
ployed. In my judgment such a report would be a sufficient report ^ 
within the Act if the auditor is bona fide satisBed that in making 
this report, and nothing further, he is truly reporting as to ‘the true 
and correct view of the state of the company’s affairs.* But the 
special resolutions do not stop there. They provide that it shall be 
the duty of the auditor not to disclose any information with regard 
to this fund to the shareholders or otherwise. It is, I think, 
inconsistent with the Act of Parliament that the auditor shall be 
bound, even when he thinks that the true state of the company's 
affairs as affected by facts relating to the internal reserve fund, to 
withhold information with regard to the same from the shareholders. 
If, for instance, the directors had invested the internal reserve fund 
upon investments which might involve the company, under certain 
circumstances, in enormous loss, the Act, I think, requires that the 
auditor shall be at liberty and be bound to report that fact, ' In 
reporting upon the accounts submitted to them the auditors do not, 
of course, report as to the details of accounts to which they find no 
cause to take exception. Their duty is to call the attention to that 
which is wrong, not to condescend upon all the details of that which 
is right. It is, I think, competent to the statutory majority of the 
shareholders to say that as to particular items of their business it is 
to the interest of the corporation that there shall be secrecy, and 
that the auditors', who must for the purposes of their audit know all 
such details, shall not, unless their duty under the statute requires 
it, disclose such details to the members. There is no suggestion in 
this case that these clauses are intended to be used for any other 
than a legitimate purpose. Those who are engaged in commerce 
are familiar with the fact that undue publicity as regards the details 
of their trade, or as to their financiar arrangements, may often be 
very injurious to traders, having regard to the rivalry of competitors in 
trade, to complications sometimes arising froA strained relations 
between capital and labour, and the like. These are legitimate 
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reasons for ensuring secrecy to a proper extant. It is not, 
I thinks necessary, nor, having regard to the great utility of these 
Acts, is it desirable, to expose persons who trade under these 
Acts to the necessities of a publicity from which their 
competitors are free, unless such publicity is required to ensure 
commercial integrity. I am not disposed to look too closely 
for reasons why I should find clauses such as these to be in- 
consistent with the Act if I see that the true purpose of the Act 
is satisfied. I think, however, these special resolutions go too 
far. Any regulations which preclude the auditors from availing 
themselves of all the information to which under the Act they are 
entitled as material for the report which under the Act they are to 
make as to the true and correct state of the company’s afiairs, are, 
I think, inconsistent with the Act.” • 

Dividend Equalization Reserve 

• There is one form of reserve fund which remains to be men* 
tioned and that is a reserve frequently created by joint stock 
companies and called ‘^dividend equalization reserve”. The obiect 
here is that where the profits of a company vary consiberably from 
year to year, a fund is created to enable the company to pay 
uniform dividends. Thus during the prosperous years such a reserve 
may be created and utilised for payment of dividends during lean 
years, thereby maintaining uniform level of dividends from year 
to year. This of course not only has the merit of giving the 
shareholder a uniform dividend, but also maintaining the capital 
value of his investment on the market, which would otherwise 
fluctuate with the larger or smaller dividend paid from time to time. 
The general opinion from a business standpoint happens to be that 
in this case the reserve should be invested in outside securities of a 
reliable nature, because the reserve has to be drawn upon during 
the period of depression, while if the amount were to be invested in 
Ihd business itself, t«. Company would find itself more embarrassed 
than ever. 
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IntereBt out of Capital 

We have already noted the well-koown rulo of Company 
Law, viZi that diyidendB canuot be paid out of capital but 
should only be paid out of profits. To that well-known rule 
there is an exception provided for by Sec. 107, where a company 
whose shares are issued for the purpose of raising money to defray 
the expenses of the construction of any works of buildings, or for 
the provision oj any plant which cannot be made profitable for a 
lengthened period, the company may pay interest on so much of 
that share capital as is for the time being paid up, and may charge 
it to capital, as part ot the cost of construction of the work, or 
buiding, or for the prov ision of plant. A power has to be taken in 
articles for this purpose, or else, a special resolution will be 
necessary to give effect to this payment. In either case, previous 
sanction of the Central Government has to be obtained. The 
Central Government before sanctioning such payment may, at the 
expense of the company, appoint a person to enquire and report as 
to the circumstances of the case, and may, before making the 
payment, require the company to give security for the payment of 
the costs of the enquiry. The payment shall be made only for the 
period as may be determined by the Central Government, and such 
period shall in no case extend beyond the close of the half year next 
after the half year during which the w’ork or buildings have been 
actually completed or the plan provided. The rate of interest 
shall in no case exceed ^ per cent. i>er annum. The Central 
Government may, by notification in the Official Gazette, prescribe 
a low^er rate. Further it is provided that the accounts of the 
company shall show the share capital on which, and the rate at 
which, interest has been paid out of capital during the period to 
which the accounts relate. 

Balance Sheet 

We have already seen in the beginning of this chapter that 
every joint stock company has to prepare a balance sheet and a 
profit and loss account; and that every company other than a 
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private company shall send a copy of such balance sheet to the 
address of ^very registered shareholder at least fourteen days 
before the meeting at which it has to be laid before the mem- 
bers. In English law seven days are sufHcient and it is not 
compulsory to send the profit and loss account to the share- 
holders. The auditors* report may be either attached to the 
balance sheet, or may* be made out separately. In case it is made 
out separately, reference to this report must be made on the balance 
sheet. It is, however, considered more desirable that the report 
should be attached to the balance sheet, and should be put down 
at the foot of it, provided it is not likely to be a lengthy one. This 
course is generally followed. This report has to be read before 
the shareholders m the general meeting, irrespective of whether 
the same is published with the balance sheet. For this purpose 
the form marked “F** in the third Schedule of the Act has to be 
followed. The figures as shown in the balance sheet do not as 
a rule indicate the exact position of the company. The latter is 
more or less an approximation. This is particularly so in case of 
fixed assets. Their values as appearing in the balance sheet may 
indicate book balances at cost, tHini 4 >s depreciation, whereas the 
market value may have varied considerably since they were 
purchashed. On the other hand the fixed assets may have been 
revalued for the purpose of the balance sheet. 

All that is wanted in law is that the position of the company 
as shown by the balance sheet is not exaggerated, i.e., shown 
actually better than what it happens to be (Newton v, Birm- 
inghatn Small Arms Co., Ltd,, 1906, 2 Ch. D, 378 at p, 387). Thus 
the directors can even value the stock at a much lower value than 
what it actually represents, but they should not show it at a higher 
figure. If, however, this financial position were made to appear 
bad, with a view to buying in shares cheap from shareholders, that 
would be highly objectionable. If any cammission is paid on 
the issue of the shares, this should also be shown on the balance 
sheet until it is written off* When the assets are shown at a 
valuation, the mode of valuation should also be indicated. 
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The Form F as substituted by the Amendment Act of 1943» 
given at the end of the Companies Acti is to be followed in India 
as far as possible by all companies registered under the Indian 
Companies Act, 1913. Instead of giving a list of new alterations, 
the old Form F was replaced by an entirely redrafted Form **so 
that it shall itself present the complete form.” The alterations 
made were influenced by a desire, according to the select com- 
mittee, “to improve the Form from an accountancy point of view.” 
A private company of course is not required to file a copy of its 
balance sheet with the registrar (S. 134- (3) ). Every member of a 
company (including a private company) is entitled to bp furnished 
with the copies of balance sheets, the profit and loss account or 
the income and expenditure account and the auditor's report on 
payment of a charge not exceeding annas six for every hundred 
words (S. 135). The preference shareholders and the debenture 
holders, except in case of a private company or a company regis- 
tered before 1st April, 1914, have also the right to receive and 
inspect the balance sheet of the company and the report of the 
auditors on the same footing as ordinary shareholders. In the 
case of a public company the trustees for the debenture holders 
shall have the sapne right (S. 746). 

Foreign Companies Balance Sheets and Documents 

In the case of foreign companies i,e,, companies established 
outside British India, Sec, 277 lays down that every such com- 
pany, shall in every year, file* with the registrar of the province 
m wiiich the company has its principal place of business, a balance 
sheet in the form required by the law for the time being in force 
in the country where it was incorporated if the said law requires 
the company to file an annual balance sheet with the public 
authority, and if the balance sheet does not contain all the in^ 
formation provided for in the form marked H in the Third 
Schedule^ such supplementary statements as shall furnish such 
informatiotr. In case where no such provision is made by the 
law of the country in which the company is incorporated, the coin- 
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patiy shall present such a statement in the form of a balance sheet as 
such company would, if it were formed and registered under the 
Indian Act, be required to file. This section affects companies in* 
corporated outside British India w'hich have a place of business in 
British India, but does not affect those who do business only though 
agents or correspondence from abroad. It has been held that 
carrying on business through an agent or agents is not establishing 
business within the section (Baillie v. Goodwyn & Co., 1R86, 33 
Ch. D. 604 ; V. Anderson & Co., 1892, 1 Q.B.D. 108; 

Huron v. Erie Loan Co., 1911, S.C, 612). In case of a foreign 
company \which has places of business in more than one centre 
within British India they have to file documents as required in this 
section with the registrar of each province in which the business 
happens to be situate. 

A foreign company which is to be a private company is not 
required to file a copy of the balance sheet under this section. It 
has been held that persons who are authorised under this section to 
accept process or notices on the company, cannot remove their 
names from^ the file or disclaim their position as representatives of 
the companies concerned with a view to affecting the position of 
creditors {Sedgwick, Collins & Co., v. Rossia Insurance Co., 1926, 
1 K.B. 1 ; Sabatier v. Trading Co., 1927, 1 Cb. 495 W.N. 21). 

Minute Book 

The Act requires every company to cause minute of all pro- 
ceedings of the general meeting and also those of its directors, to be 
entered in books kept for the purpose. These minutes, when signed 
by the chairman of the same, or the subsequent meeting, shall be 
evidence of the proceedings, until the contrary is proved, of the 
mating of which minutes have been so taken ; and such meeting 
shall be deemed to have been duly called and all appointments of 
directors or liquidators shall be deemed to be valid (S. 83). The 
minutes of the meeting cannot be altered subse([uently, except 
through the usual method of bringing forth the proposition at a 
properly constituted meeting and passing it. If the secretary were 
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to alt^r such a minute, and ^rike out some part of it, elth^ on bie 
own responsibility/ or under the otder of the superior officers, that 
prc^oeeding would be irregular (in re Cowley S Co., 42 Ch« D* 209)^ 
ff some part of the proceedings is omitted from the minutes 
the same must be proved by evidence, otherwise, the presumption 
will be that such a proceeding did not take place. 

It is the usual practice of companies to keep more than one 
minute book, viz., one for the meeting of shareholders, the other for 
the board meetings, and in case the board is divided into committees, 
separate minute books for each of the committees should also be 
maintained. This is, however, a question of administrative con- 
venieiice, and there is nothing in law to prevent companies from 
keeping one common minute book for all procedings. The latter 
course, however, may give rise to difficulties in case of the claim 
tor the inspection of minute books by members. The general 
meetings’ minute books, if kept separate, can be conveniently given 
for such inspection of members, whereas, the board meetings’ 
minute books are not generally available for such inspection, as 
they contain private and confidential matters. This board meeting 
book, however, must be open to the inspection of the directors, the 
secretary and the auditors. According to Table “A** Cl. 75, the 
directors’ minute book must contain minutes of all appointments 
of officers made by the directors, together with names of the 
directors present at each meeting of the directors and of any 
committee of directors, and all resolutions and proceedings at 
all meetings of the company, the directors and of the com- 
mittees of directors. It further lays down that every director 
present shall sign his name in a book kept for that purpose. 
This provision is generally found incorporated m the articles of 
association of all well-regulated companies. 

Register or mortgages and charges 

e 

We have already dealt with the details of this book in the 
Chapter on “Debentures and Borrowing.” To put it briefly. 
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tiae Act reqaires the register of mortgage and charges to be specially 
maintained by every joint stock company, m which are to be 
entered a short description of the property charged or mortgaged, 
to gether with the amount of the mortgage and the names of the 
mortgagees. 



CHAPTER XIV, 


AUDIT AND AUDITOUS 

Qualifications and Appointment 

Company Law requires a company to appoint at each annual 
general meeting, an auditor, to hold office until the next annual 
general meeting, failing which, the Central Government (the 
Board of Trade under the English Act) may, on the application of 
any member of the company, appoint an auditor of the company 
from the current year and fix the remuneration for his services to 
to be paid to him by the company. In msfking such an appoint- 
ment care should be taken to see that no person holding the office 
of a director or officer of the company, or that of partner of 
such a director or officer, and in case of companies other than a 
private company, no person in the employ of such a director or 
officer, is appointed. Neither can any person indebted to fhs 
company be appointed auditor; and if any person after being 
appointed auditor, becomes indebted to the company, his appo" 
intment shall be terminated (S 144 (5) (iv) ). It is further 
provided by our Indian Companies Act that in the case of a com- 
pany other than a private company, the auditor shall' be a person 
holding a certificate from the CentraL Government entitling him 
to act as an auditor of companies, or who is a member of any 
institution or association specified in the notification in the Official 
Gazette by the Central Government Our Act here lays down a 
principle which places it a step forward in comparison with the 
English Companies Act where no specific qualification for audi- 
tors of public companies is insisted upon. 

It is further laid down that, the retiring auditor can only 
be removed at a subsequent meeting if the person who proposes 
to appoint some other person to the office of auditors gives a 
notice to the company to that effect of at least not less than 
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fourteen days before the date of the annual general meeting. A 
copy of such a notice should be sent by the company to ther retiring 
auditor, and it must also inform its members as to this notice 
either by advertisement, or by any other method allowed by the 
Articles, not less than seven days before the annual general 
meeting. 

The first auditora may be appointed by the directors before 
the statutory meeting and they shall hold office until the first 
annual general meeting, unless removed by the members of the 
company in general meeting, in which case such n\embers of that 
meeting may appoint new auditor:^. If any casual vacancy in 
the office of auditors occurs, it may be filled by the directors, and 
until such vacancy infilled, the surviving auditor, if any, may 
continue to act. The remuneration of the auditor is fixed by the 
company in general meeting, except in the case of those appointed 
by the directors before the statutory meeting, or with a view to fill 
any casual vacancies, in which case the said directors may fix 
their remuneration (S. 144). 

The articles of association of a company generally provide 
rules as to the appointment of auditors. It will be noticed that 
auditors have to be appointed in the case of both private and 
public companies, with this difference, that in the case of private 
companies, the auditor need not be a person possessing the 
re<luisite qualification. We have noticed above that Sec, 144 
(6) insists on the notice being given to the retiring auditor or 
auditors who are to be replaced. This requirement was first 
introduced in the English Act of 1907, to prevent the directors 
from getting an inconveniently strict auditor replaced through the 
appointment of a nominee or friend. This provision as to notice 
at least affords the auditor an opportunity to place his case 
before the i^areholders if he desires to do so^ Of course, the Act 
does not give the auditor an express right to attend the meeting 
of the company, but the permission fo do so is seldom refused 
when asked. This difficulty will not arise when, the auditor ie 
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also a shareholder, as he can in such case, be present al the 
meeting in his capacity gf a shareholder ; while, in extreme 
cases he may have his case presented through members sympa* 
thetic towards him. 


Number of Auditors 

The number of auditors to be appointed depends on the provi- 
sions in the articles of the company concerned. Almost every 
company of importance employs at least two auditors. In the case 
of companies having foreign branches, it is the practice to appoint 
local auditors for suc.li foreign branches. Frequently, debenture 
holders or some special class of shareholders are given the privilege 
of appointing separate auditors, f.e. over and above those appointed 
by the company in general meeting on behalf of the general body 
of shareholders. 

When the articles of association of a company provide for the 
appointment of two auditors it will not be correct to appoint 
a firm of accountants made up of two or more partners, but 
two distinct firms or two members of two distinct firms w'ill 
have to be appointed. Here tlie responsibilities of the joint auditors 
will be both joint and several, unless in the terms of the contract 
It is made clear that one auditor has to do a particular part of the 
audit and the other is to look after some other sphere. Frequently, 
auditors arrange among themselves to divide the work, one agreeing 
to check books of original record, and the other, finishing up the 
said audit by checking the work of final record and the balance 
sheet. This will not relieve either of them of responsibility for 
negligence in connection with the work done by the other, as the 
responsibility is always presumed to be joint, and the 
conditions of the appointment in themselves clearly imply that 
two men are appointed, instead of one, m order to ensure a 
double check. It is suggested in some quarters, particularly 
by Mr. Spicer, Chartered Accountant, in his book on ‘^Practical 
Auditing’’ that in case of division of work by auditors by 
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mutual agreement "it will be desirable for the auditor to avoid 
responsibility for the work he has not performed by specific 
statement in the report of the extent of the audit carried out by 
each/' Whether this statement wdll actually exonerate an auditor 
who has been appointed to do the work jointly with another auditor 
and is paid liis full remuneration on the supposition that he will 
take up the joint and several responsibilities for the complete 
audit* is a doubtful proposition. 

Their Status 

The exact legal status of the auditors is not finally established, 
either by decisions or by the Act, as far as their relation to the 
shareholders is concerned. They are, no doubt, appointed by the 
shareholders as their representatives, to check the accounts on their 
behalf and to report to them. They are thus in some sense the 
agents of the shareholders to a limited extent. That was at 
least the view taken in NicoVs Case^ 1858, 3 De G. ^nd J. 386 ; 
but in a subsequent case (Spackman v. Bvans, 1866, L. R. 3 H. 
L. 236), it was further laid down that they were not agents in the 
sense that the knowledge of auditors is to be taken for granted as 
the knowledge of shareholders, as would be the case according to 
the Lraw of Agency where the notice to an agent is considered to be 
equivalent to a notice to the principal. Mr. Francis W. Pixley, 
one of the past presidents of the Institute of Chartered Accountants 
of England and Wales, in his book on “Duties of Auditors** states 
as follows •- — 

**Tbe sbaireholdeTS of a company may, tberefore, be naid to have t^wo 
representatives of their mtere&ts. the one administrative, as represented by the 
Directors, the other critical, m the person of the auditor. The latter is practically 
a check on the former, and frequently prevents the Directors from acting 
impulsively or recklessly, they knowing that their tranflacUoriB will ultimately be 
reviewed calmly and impartially by the Auditor, who will commuaioate the result 
of his investigation and criticism to the shareholders to be acted upon by them as 
they may think proper at their meeting.” 

The auditor is also an officer of the company and would be 
liable, like other officers, for mUfeasaace in accordance with 
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SfMSS, 235, 236 and 237 of the Aot The above three eectioos 
vide that vvheipe in oouree of winding up it appears that any pa!^ 
who has taken part in the formation or promotion of the companf , 
or in the past or present, as a director, manager or a liquidator or 
any officer of the company, and has misapplied or retained or 
become liable or accountable for any money or property of the 
company, or been guilty of misfeasance or breach of trust in relation 
to the company, the Court may, on the application of the liquidator, 
or of any creditor or contributory, made within three yeofs from 
the date of the first appointment of a liquidator in the 
winding up or of the tnisapplication^ retainer^ misfeasance 
or breach of trust as the case may be, whichever is longer, 
examine into the conduct of the promoter, director, manager, 
liquidator or officer, and compel him to repay or restore the money 
or property or part thereof respectively, with interest at the rate 
thought just by the Court, or to contribute such sum to the assets 
of the company by way of compensation as the Court thinks just 
It may, however, be noted that accountants who are simply engaged 
by the directors to do some accountancy work do not come under 
the designation of auditors, and therefore will not come under Sec. 
236. It IS further provided that any officer, manager or director, 
meaning and including auditor, who destroys, mutilates, alters, 
falsifies or secretes any books, papers or securities, or makes or is 
party to the making of, any false or fraudulent entries in any 
register, book of accounts or document, belonging to the company 
with intent to defraud, shall be liable to punishment (S* 236) ; 
and if it appears to the Court in the couise of winding up that any 
of the said officers have been guilty of any offence in relation to the 
company for which they are criminally liable, the Court may, of its 
own motion or on that of any person interested in the winding up, 
direct the official liquidator to prosecute the said officers (S. 237)» 

It will be thus seen that as far as our Compatxtes Act is 
concerned, auditors are declared to be officers by the sectirm 
above quoted, stnd besides that, in Sec. 144 the words **every 
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company shall at each annual general meeting appoint an auditor 
mr auditors to hold o0ice until the next annual general meeting/* 
are used. This is what, it is thought, brings them under the 
designation of officers as far as the Indian Act is concerned, for 
the purpose of and within the meaning of the Adt. 

Their Rights 

The Indian Act lays down that every auditor of a company 
shall have a right of access at all times to the books, accounts 
and vouchers of the company. He shall be entitled to require 
from the directors and officers of the company such information 
ami explanation as may be necessary for the performance of 
ihe duties of the auditors (S. 145). 

As will be noticed, these powers are very wide, because they 
not only empower the auditor to inspect books of accounts and 
vouchers of the company, but such an inspection can be claimed 
by him at any time, and that too without being required to give 
a prior notice. Books of account mean and include all hnancial 
books, plus statutory books, including the minute book or books 
of the company. On this point, viz,^ the power of the auditor 
to inspect the books of account at any time there is one relevant 
case, viz,j Cuff v. London a fid County Land and Building Co. Ltd.^ 
1912« 1 Ch. D. 440. Here the secretary of the company having 
been found guilty pf defalcations by which loss was occasioned to 
the company, the directors accused the auditors of negligence and 
refused to them inspection of the books of the company. The 
auditors brought an action with a view to enforce their right of 
inspection, which, according to them, being a statutory right could 
mot be denied. Eve J. granted an order in favour of the auditors, 
but in the Court of Appeal this order was upset on the ground 
diat this right of access to the books, though statutory, could 
^only be enforced by a mandatory order of the Court, provided the 
Court in the exercise of its judicial discretion thought fit to grant 
the same under the circumstances of each particular case. In this 
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c^se it 'was wrong to have given the order without taking steps 
to ascertain whether the company was desirous that the said 
auditors should continue to act as auditors in spite of this charge 
of negligence against them. It is thus clear, that the statutory 
right given by the Act can be enforced only through the intervene 
tion of the Court, provided that the Court in its judicial discretion 
grants the same after taking into consideration the circumstances 
of the case before it. With regard to the right to ask for explana- 
tions all that need be said is that in case of refusal to give any 
explanation asked for by auditors within their sphere of audit, the 
course left open to them is to insert that fact in their report to 
the shareholders. 


Their Duties 

The Act further lays down in connection with the auditors, 
to the effect that they shall make the report to the members of 
the company on the accounts examined, and on the balance sheet 
and profit loss account laid before the company in general 
meeting during their tenure of office. The report has to state, 
(1) whether or not they have obtained all the information and 
explanations they have required ; (2) whether or not in their 
opinion the balance sheet and the profit and loss account 
referred to in the report are drawn up in conformity with 
the law; (3) whether or not such balance sheet exhibits a true 
and correct view of the state of the company’s affairs according to 
the best of their information and explanations given to them and 
as shown by the books of the company; (4) whether in their 
opinion books of accounts have been kept by the company as 
required by Sec, 130, It is further added that where any of th^ 
matters referred to in (1), (2), (3) and (4) is answered in the 
negative or with a qualification the report shall state the reason 
for such answer (S. 145 (2) 2A). In case of a banking company 
where the company has branch banks beyond the limits of India, 
it is sufficient if the auditor is allowed access to such copies of any 
extracts from the books and accounts of any such branch as have 
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been transmitted to the head office of the company in British 
India ( & 145 (3) ). 

Now the Indian Companies (Amendment) Act of 1936 lays 
down that auditors shall be entitled to receive notice of and to 
attend general meeting of the company at which any 
accounts which have been examined and reported on by them 
are to be laid before the company and may make any statement 
or explanation they desire with respect to the accounts (S. 14S 
(4)), Whefe any auditor's report is made which does not comply 
with the requirements of the section^ every auditor who is hnow^ 
ingly and wilfully a party to the default shall he punishable 
with fine which may extend to one hundred rupees (S. 145 (5) ). 
It has been held that an auditor's certificate, if founded on a wrong 
principle of law, will not be binding {Johnston v. Chestergate 
Hat Manufacturing Co., 1915, 2 Ch. 338; Thomas v. Hamlyn & 
Co., 1917, 1 K.B. 527). 

This right of auditors, or rather their duty, is one which cannot 
be altered, nor can any limitations be placed on them through 
cleverly devised clauses in the articles of association compelling 
auditors not to disclose certain facts in their reports, as that would 
be inconsistent with the obligations imposed on the auditors by 
the Act {^Newton v. Birmingham Small Arms Co,, 1906, 2 Ch. D, 
378), The auditor has to report to the shareholders whether in 
his opinion the balance sheet is correct according to the best of 
his information and explanations given to him. He does not 
certify the balance sheet, as is frequently erroneously asserted. 
This report has to be made by him after having carefully examined 
the books of account of the company, because he has to state in 
his report that the balance sheet which he has examined, and on 
which he reports, is correct as shown by the books of the company* 
It thus follows that if the books of the company are not accurately 
kept, the auditor should mention the fact in the , report, but in 
egm of inaccuracies of a character which the auditor cannot, with 
the use of ordinary diligence discover, (say omission of certain 
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items of business from the books, which ccmlilfLot have been traced 
by the auditor through the usual of examination by him) 

he will not be held responsible. learned judge {Lopes L, J.) 
in the case which we shall cite hereafter, aptly puts it that 
auditor is a watch-dog and not a bloodhound/' by which 
it is meant that the first care and duty of the auditor is to see that 
everything is in order and above par, as far as the accounts and 
books he is called upon to examine are concerned. He has to 
approach the work with the state of mind, not of a blood-hound 
or a detective full of suspicion that something wrong has been 
done, or might have been done. Of course if on examination of the 
account books he comes across some items which excite his suspicion, 
he must dive deep into the facts and figures until he is satisfied that 
there is nothing wrong. Otherwise, he will be quite justified in 
believing a tried and old servant of the company to be honest, 
and examining the accounts in that belief. In arriving at his 
conclusion, he must examine accounts, but how much of the 
accounts or how little of the accounts he should examine in 
order to be satisfied, is left entirely to his discretion. He does not, 
so to say, guarantee or underwrite the strict accuracy of 
the accounts against errors and frauds. He must, moreover, 
remember that his duty begins and ends with the examination of 
accounts and reporting on them to his patrons, the shareholders. 
He is not there to advise or direct the board of directors as to 
the method of conducting the business, nor to admonish them on 
the propriety or impropriety of borrowing or lending money. He 
is neither a financial expert nor is he there in the capacity of a 
valuer. In this connection the following passages in the judgment 
of Lindley LJ. in re London and General Bank No, 2, 1895, 2 
Ch.D, 673 are important. According to his Lordship : — 

is no paH of the audiboi's duty to give advioo, either to dUreotors 
ahareholdetfi, as to what they ought to do. An audiioi has nothing to do with 
the prudence or Imprudenoe of making loans with or without seoturity. It h 
nothing to him whether the business of a company is being conducted prodentiy 
or imprudently, profitably or onprofitably. It is nothing to him whether dividende 
are properly or improperly declared, provided he disobargee hie own duty to the 
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ihareholdcti*B. Bus bodineBB is to asoertain and st&te the trae huanoial position of 
the company at the time of the audit, and his duty is conhnad to that. But {hen 
oomes the question. How is lie to ascertain that position? The answer is, by 
examining the iKioks of the company. But ho doos not diBcbargo his duty by 
doing this without enquiry and without taking any trouble to see that the books 
themselves shew the company's true position. He must taken reasonable oare to 
ascertain that they do so. Unless he does this his audit would be worse than an 
idle farce. Assuming the books to be so kept os to shew the true poslticn of a 
company, tho auditor has to frame a balance sheet sliewmg that position accor- 
ding to the books and to certify that the baliince sheet presouiod is correct in that 
sense. But his first duty is to examine the books, not merely for the purpose of 
ascertaining what they do show, but also for the purpose of Mitiflf>ing himself tliat 
ttiey shew the true financial position of tho company. This is quite in accordance 
with the decision of Stirling J, m Leed^ Eitato JbMilding ami Iiur4tment Vo. v. 
ShrpJwrd, 36 Oh. D. 802. An auditor, however, is not bound to do more than 
exercise reasonable cJiie and skill in making inquiries and investigations. 
Be is not an insurer; he does not guarantee that the books do correctly shew the 
true position of the company’s affairs; he does not oven guarantee that his balance 
aheet is accurate according to the books of the company. If ho did. he would bo 
Iffisponsible for error on his part, even if ho were himaelE deceived without any 
want of reasonable care on liis pai'L, say the fraudulent eoncealinont of a book 
from him. His obligation is not so onerous as this. Suoli I take to bo the duty of the 
auditor : he must be houobt — he must not certify uiuit he does not believe to 
to be true, and he must employ rou&ionaljle care and skill before he believes that 
what he certifies is true. What is reasonable care in any particular case must 
depend upon the circumstances of rhat case Where there is uotliiug to excite 
suspicion, very little enquiry will bo reasonably sutHciont, and m practice I 
believe business men select a few cases at haphazard, see they are right, and 
aasume that others like thorn are correct also. Where suspicion is aroused more 
oare is obviously noccasury ; but still, an auditor is not bound to exercise more 
than reasonable care and skill, even in a case of suspicion, and he is perfectly 
juslihed in acting on the opinion of an expert where special knowledge is 
required,” 

Here it was also held that auditor who presented a coniidei* 
Btial report to the directors calling their attention to the insufficiency 
of the securities on which the capital of the company was invested, 
and the difficulty of realising them ; but in his report to the share- 
holders merely stated that the values of the assets was dependent 
on realisationi and in the result the shareholders were deceived as 
to the condition of the company, and a dividend was declared,** was 
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guilty of and was bound to make good the amouiit 

of dividend paid« 

Lopes J. has also exhaustively defined the duties of an auditor 
which may also be noted {in re Kingston Cotton Mill Co,, {No, 2), 
1896, 2 Ch. D, 279). Here, after referring to the judgment in re 
Loitdoff and General Bank Ltd,^ cited above, to which judgment 
his Lordship was a party, the duties of the auditor are dealt with 
by the learned judge in the following terms : — 

'It ia the duty of an auditor to bring to l>ear on the work he has to perform 
that skilli oare and caution wliich> reasonably competent, careful, and oaatiotie 
auditor would use. Wliat is roasouable skill, care, and cantion mast depend oh 
I he particular oi 1*0001 stances of each case. An auditor is not bound to be adebsoo 
tne, oraswas said, to approach his work with suspioion, or with a foregone 
oonclusion that there is something wrong. Ho is a watoh»dog but not a blood- 
hound. He is justified in believing tried servants of the company in whom 
confidence is placed by tho company. Ho is entitled to assume that they axe 
honest, and bo roly upon their ropresentatlonB, provided he takes reasonable oaxt« 
If there is anything calculated to excite snspicion he should probe it to the 
bottom; but in the absouoe of any thing of that kind be is only bound to be 
reasonably cantious and careful.” 

It is of course necessary that the auditors should make themse- 
lves quite familiar with the contents of the articles and the 
memorandum of the company whose accounts they are examining. 
Failiure to observe this precaution may make the auditor liable to 
damages in case the company suffers loss by the balance sheet 
failing to show the true position of the company's affairs {Republic 
of Bolivia Syndicate, 1914, 1 Ch. D. 139). In the above case it 
was held also that in case the balance sheet did not show the true 
financial position of the company and damage was caused, the onus 
of proving that the damage is not the result of a breach of duty on 
their part is thrown on the auditors, otherwise they ate prima facie 
respQiisible for ultra vires payments made on the face of the 
balance sheet. With regard to the figure of sundry deMot^jp of the 
company, the auditor no doubt has to take guidapee as to its 
accuracy from the books of accounts. If, from the books, he finds 
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tbat ddiirtaixii debts which are time-barred according to the accounts 
^e allowed to stand, and are accounted for in the balance sheet, it 
would no doubt be his duty to object if they are not written off, 
and report the fact to the shareholders* But if there is nothing to 
show that the said debts are bad or doubtful, he may, on a 
certificate from the responsible manager, pass the items. 

With regard to the value of assets, particularly fixed assets 
^own on the balance sheet, we have seen that the mode of valua* 
tion ought to be clearly stated on the balance sheet. If the auditor 
finds that the valuation is not accurate, all he need do is to get a 
certificate from an expert befoVe passing these figures. He should 
particularly take this precaution when he finds that the value of 
assets has been enhanced since the last balance sheet instead of 
being depreciated. Of course it has been held {Lee v. Neuchatel 
Asphalte Co., Lfd., 1889, 45 Ch. D. 1) that where the company’s 
articles of association provide for a distribution of profits without 
depreciation on fixed assets, the directors can do so, and the Court 
will not interfere to prevent such a payment of dividends without 
deduction of depreciation. Again, while reporting on accounts 
it is not sufficient to state that the balance sheet does not exhibit 
a true state of accounts, because the auditors are bound to call 
attention to what is wrong (Newton Birmingham Small Arms 
Co., Ltd., 1906, 2 Ch. D, 378 per Bucklay J., p. 387). 

Fo^ breach of duty the auditor may be sued by the com- 
pany in an action for damages {Leeds Estate Bldg. & Investment 
Co. V. Shepherd, 36 Ch. D. 787); or the liquidator in a liquidation 
may proceed against him for misfeasance {In re London & General 
Bank, 1895, 2 Ch. D. 673 C.A.). 

It is further laid down by our Indian Companies Act tl\at 
in the case of a banking company, if the company has branches 
Ipeyond the limits of India* it shall be sufficient if the auditor 
ie allowed access to such copi^ of extracts from the books of 
accounts of any such tunnch as have been transmitted to the 
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hea4 office of the company in British India (S. 145 (3) )• The 
sub-section here allows access, as it will be noticed, to the 
statements above mentioned only in case of banks, and ther^ 
IS no reason why in case of other large companies the same 
privilege should not be extended, if the auditor is expected to 
make his audit as complete as possible. 

We have already seen that the auditors have to make a 
raport to the members of the company on the accounts examined 
by theme This report is required to be attached to the balanca 
sheet, and it is further required that a reference to the report 
should be made at the foot of such a balance Sheet and that 
such a report shall be read before the company in general 
meeting and shall be open for inspection by any member. 
Any member of the company is entitled to be furnished with 
a copy of the auditor's report, as well as the balance sheet 
and a profit and loss account or income and expenditure account 
at a charge not exceeding six annas for every one hundred 
words or fractional part thereof (S. 135). This right is given 
in case of public companies to members including the 
preference shareholders and debenture holders and trustees on 
behalf of debenture holders on the same footing as the holders 
of ordinary shares of the company (S. 146), The report of 
the directors submitted to the statutory meeting as to cash 
received and cash payments has also to be certified by the 
auditors of the company, if any, appointed at the time (S. 77 (4)). 

With regard to the report of the auditors on the balance 
sheet and accounts, the council of the Institute of Chartered 
Accountants in England and Wales obtained a joint opinion of 
eminent counsel on the provisions of the English Companiee 
Act of I907,^which provisions were ultimately incorpomtod in 
the present English Companies (Consolidation) Act of 
This opinion may be quoted here for the guidaince of those 
interested in this branch of work:*^ 
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(1) In our opinion Uio Auditor’^ Bepori to bo niado pomimt to paragraph 
(^) ol Soo. 19 o! tbe CompanieB Act, 1907, should, in oases ivhexe the auditors 
haire no special oomments to make, run as follows 


Keport of the Auditors to the shareholders pf Limited. 

^V6 have audited the balance sheet o! the Limited, dated 


iihe day of and (here identify it as ^*above 

set forth*’ or “within contained'* or “a copy of wliich is annexed hereto and 
initialled by us'* or “a copy of whloh has been initialled by us.") 

We have obtained all the information and explanations we have required. . 

In our opinion such balance sbeet is properly drawn up so as to exhibit a 
troe and correot view of the state of tbe Company's affairs accordhig to the best 
of oor information and tbe explanations given us, and as shown by tbe books 
of the Company. 

Wo conMd«r that the Beport should identify very clearly the porticular balance 
sheet to which it refers, so that there way be no room for alter-dibpute or confusion 
and no danger that by mistake or otherwise tbe balance .hoet sulmiitted to the 
Bbsreholders, tlioagh bearing the proper date, should not be tiie one actually reierrocl 
to in tbe Beport. 

Perhaps the surest mode of identification is to write the Beport at the foot 
or endorse it on the balance c^beet to lie submitted, for by these means tbe two 
dooumente are mode inseparable ; or in other words, the Beport runs with the 
balance sheet. But, as it appears above, there are alternatives open. In any 
case tbe Auditors should keep a copy of the balance sheet they audit, and place 
a memca»ndum of identity thereon, ‘ so that if the question arises they may be 
able to testify oertoinly as to the matter. 

(2) Under tbe section, the Auditors’ Beport is to be attached to the balance sheet 
or referred to at the foot thereof. In tbe former case we comdder that tbe 
attachment should be effected either by pnnting the two documents oontiimottsly on 
the earns sheet of paper, or by fastening the Beport to the balance theet. We 
cdoiider that the best mode of attachment is that the Beport should be miilttieti or 
painted at the foot of the balance sheet, or endmed thereon. 

(3) If the Beport is not attached to the belonoe sheet there sBould at the foot of 
the balance sheet be W(»d8 referring to tbe Beport^ e.g., “The Beport to tbe 

^hsuwliolders of HesEcrB ^ the Company's Auditors, m the 

above balanioe sheet, is dated tbe.....„.day of., and is Open to 
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In cmr e^lnlon il is for the plrociors to make the reieraaoe and settle the iotm 
Uieceof) and not for the Audiiora. 

(4) In our opiniou the Act does not impose on the Auditorb the duty of eeeiitjt 
llmt the Report U atUohed to the balance sheet* or referred to at the foot thereof. 
This duty, we consider, is imposed on the Company and its Directors. 

It appears to us that it is not the duty of the Auditors to see that the 
l^Uanoe sheet is si^ed by the ret^uired number ol DirecboL'S.. Sulnsoctiou (3) of Bee, 
19 clearly ooutemplatos that the balance sheet is to l>o issued after the Beport has 
been made, for a copy is to be attached or referred to. As to cases in which there 
are no ofTicors called Directors, the balance slxect isUouId bo signed by the manager or 
other person occupying tho position of Director, for Bee. 30 ol the Act of 1900, with 
which tho Act of 1907 is to be road (see Bee. 52) provides that the t-onU **Direotor” 
lueludcH any pet son occupying the poslLiou of Director, by whatever name called. 

(C) In our opinion it is not the duty of the Auditois to supply to sliareholders, 
when roquosted, copies of the Uilanoc aheefc and tlieir Report, or iumish mformatiou 
to individual RlLarcbolclcrs. 

(7) In our opinion the statement in the form of a balance she&t 
referred to in Soo. 2L ut the Act of 1U07 is u document to be submitted 
by the Diroctorh to tlio Auditors for audit. Tho document must contain, 
as tho section rcquheui, n suinniary of the Company's capital liabiUtioB 
and atiacK giving such particulars iis would diK'losc the general nature 
of such lu].bihUc.s and asseU, and how blie value of the hxed assets has 
been arrived ut, but not necossaiy to include in it a statement of profit or 
loss. We consider that lu many cases tho la.t audited balance sheet will be a 
suihcient slatcmeut lu the torai ol u balauco hheet; but where the balance sheet 
does not state how the value of fixed aaseb> ha-i txjon arrived at, it would, m order 
to comply with the section, have to lie supplemented by a uoie or momoraudum 
Btatmg liow tho value of such assaots was avrivod at. 

Whore tlie balance Eheet, wdiother supplemontod as aforesaid or otherwise, 
is adopted for the puiposos of the section as a statement in tho form of a 
balance sheet, it should m our opmon, be acoomx’anied by a copy of tlie Report 
of thd Auditors on such balance sheet; and if it is so supplemented, the Auditors 
Hhould certify tliat according to tho beat of their infonnatiou the method specified in 
the supplementary note or memorandum has been adopted. 

We consider, however, iliat it is open to tho Du'ectors to frame the Statement 
^‘in the form of a balance Sheet*’ referred to in Sec. 9X in more general terms than 
the balance sheet, provided that it compUes with tho requirements of the soetion; but 
in such case the htabement must be audited by the Company's AuditcMm^ and the 
result of audit should be certified at the foot of the statement. 
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(8) Afi to the genera] duties ol the Auditors, under Sec. 19 of the Aeii ol 1907, 
vm Qonsider that they should perform these duties with due regfird to tho provisicw 
of the Gompany*8 Articles of Assooiaiion, in so far as those Articles am consistent 
%idth the Acts, and that they should call for all such inlonnatiou and explanations 
BE they consider requisite to enable them to make Beport to the abiunhold^ contem* 
plated by the section. They should not Imve the least hesitation in reporting fully 
as to any unsatisfactory features in the position. 

Lastly, we do not consider that the Auditor’s dntios are limited to a comparison 
ol the figurcB in the balance sheet and those in the bhoks, Ko doubt, he has to 
examine the books, but, as Lord Justice Lindley siud In re The London and 
Oeneral Hank, 1895, 2 Ch. D. 683, ‘‘he does not discharge bis duly by doing tliis 
without inquiry and without taking any trouble to see that the books themselves 
show the Company's true position. He mut»t take reasouole care to ascertain that 
they do ao.'^ 

ll, B. Fiitlav. 

Temple, Felix Casskl. 

13th March 1908. A. K. Kirby. 

Francis B. PAlmer, 

. Usually when the report is made in a short paragraph it is 
printed at the foot of the balance sheet as suggested in the opinion 
cited above, and in a case where a lengthy report is to be made out, 
a separate document is used with a due reference at the foot of the 
balance sheet. The late Sir Francis Gore-Brown in his book on 
Joint Stock Companies (Edn. 35, p. 348) recommends that: — 

*‘lf neoeBBary, the auditors should add any special remarks, snob as, *No depre- 
ciation has been written off plant and moclunory for tho yeoP; ^Tlie value ol the 
Btock-in-trade is certified by *he Managing Director’; The irem Securities and 
Inveetments includes 1,000 ordinary shares of £10 each of the A, B, Company, 
Limil^, which is in liquidation’; or ^Under the beading mortgages and Loans is 
included interest accrued and due some of which is in respect of interesi for— ^years 
prior to 1921'; car, *At present price the inveetments ol tho company arO not of the 
Value shown above; but this does not adect the Profitond Lose Aocounii where only the 
interest actually received is credited/ ” 

On the question whether the auditors of a company, are bound 
to check in course of audit all the securities, etc., held by the 
company either in its own possession or with a banker or in any 
oflier proper custody, the City Bquiiablt Fire Ituwnanee 
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Compan 2^*8 case^ ^925, Ch. 407> affords an excellent guide* 
In this case Ramer /« laid down to the effect that *^the auditor 
ie not, in his judgtnenti ever justified in omitting to make 
personal inspection of securities that are in the custody of a 
person or company with whom it is not proper that they should 
be left Wherever such personal inspection is practicablei and 
whenever an auditor discovers that securities of the company 
are not in proper custody, it is his duty to require that the 
matter be put right at once; or, if his requirement is not com* 
plied with, to report the fact to the shareholders and this whether 
he can or cannot make a personal inspection.’* The question 
thus arose whether the securities in the hands of a banker, for 
which the company holds a safe custody receipt, would be 
the only evidence which an auditor should satisfy himself with, 
and whether securities which happen to be in the hands of a 
non-banker, such as the company's brokers, for which the company 
may hold a safe custody receipt or other acknowledgment, should 
also be inspected, or whether such a certificate from such a party 
should be considered satisfactory. The Appeal Court dealt with 
this point and the Master of Rolls in course of his judgment laid 
down as follows: — 

"On the other hand, ib uiay be Raid that it is the duty nf on auditor not to take 
a certiflcatG as to possession of securities unless from a person who is not only 
respectable — I should prefer to use the word ‘truatworiJiy’ — and also of tliat class of 
persons who in the ordinary course of their btusinoss do keep securities for their 
customers, and it may be said tlut a broker does not in the ordinary course of 
Imduess keep securities for his customers, and therefore he is ruled out because the 
auditor ought^not to accept from a person of that class, whether he be respectable or 
not, & oertiflcato that he has got eecunties in bis hands. Now, aoceptmg the rule as 
stated, that it is right to find the securities in the hands of the bank whose buemese It 
is to hold securUies, and applying the proviso that that bank mast be one that is 
trustworthy, it seems to,me that that rule may be a right rule to follow, and I think it is 
jfjrinui /oHet but it is going too far to say that under no oircumstances may you be 
batielled with aeourltieB in the hands of a stock-broker, because it seems to me tn the 
ordinary course of businesa you must from time to time, and you legitimately may. 
place hmie bands of stock-brokers securities for the purpose of their dealing with 
them in the course of their business, with a large Institution like the City IBquitatto 
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Company, 'mUa a very consudemhle amount of mvealmeants to make ond investmeuta 
to feell, it may weH be that for tlie puipose of the oonvemenoe of all pattaes it tmy 
have heeti a uiaeful method of hiiiainees even if it had been examined with the most 
exlgfvious core, ior the direotorh to decide that they rvould m the mtereatfl of tUeur 
hoianesA leave aecuiitieM of a considorable amount m the handn of their Rtock^brokera 
who, X B«ppo«<}, al that tune hold a po>uiioD nob h sa trustworthy or respected than 
the Cl tv 15<iui<iable itself I therefore do not wnali in any wiy by anything that I say 
to dischciigo the audilors from then dutiefs as laid down iii the K n/fjstm Cotton Mill 
eau^ fur less do I wish to discharge them fi'om tlioir duty of seeing tliat becuritios are 
held and only accept tlio cortilicaic that thev aie so held fioui a lespoetable 
trustworthy and roapunsiblc jioi’saju, bo tint peiaon the bank oi bo it somebody else 
but in appljiii,^ my mind to the fac to of ihii cuso I am not contuil to say that 
simply because a ccrtiflcft to w is accepted otlurwise than fiom a bank therefore 
there was nocc^nh ao giavt a doiebchon of duty is to make Messrs LangLon & 
!Le|nne responsible 1 thmk in the light of the evidence which lias been given it is 
for the auditor to use Iuh discri^tion and hiS judgment and bis discrimiiiaiiuu as to 
■who be bhall troat, indeed I think that is the right way to lay a gieator r^gponsability 
on the auditors 

If you nietnly diEchaige him by Baling ho accepted the certificate of a bank 
beoauso it was a bank you might lighten his jesponsihihty 1 think he must toko a 
certificate horn a person who ik m the hiibit of dealing With and holding, securities, 
mid who he, on reasonable groundH, rightly believes to be, i a I ho exirciso of the best 
judgment, a trustworthy person to give such a certificate Therefore I by no means 
derogate frim tlio rc ponsibihty of the auditor, I rather tlirow a greater buiden upon 
Jinn, but at the same time, I thiow a burden upon him m respect of which Itio test 
of (Common sense can be Ttpplicl and common businoB:j habits can bo applied, ratbur 
than, a iigid rule which is not bised on au> pimciple eittier of huamesb or cxmimon 
flense". 

Remuneration of Auditors 

Remuneration of the auditors is to be fixed by the company m 
general meeting, except in a case where the auditors were appointed 
before the statutory meeting or to fill up a casual vacancy. Here 
the remuneration may be fixed by the directors (S, 144). 

Failure to Appoint Auditors 

It is further laid down that m case an auditor is not appointed 
at the annual general meeting, the Central Government may appoint 
one on application of any member of the company and fix the 
remuneration to be paid to him by the company for hia services 
(S. 144 (4) ). 



CHAPTER XV 

WINDING UP OF COMPANIES 

Ti)d winding up or liquidation of joint stock companies, by 
which companies incorporated under the Indian Companies Act of 
1913 are wound up may be divided into three classes, 

(1) Winding up by the Court, ordinarily known as com** 

pulsory winding up, 

(2) Voluntary winding up, and 

(3) Winding up subject to supervision of the Court 

(S. 155). 

This section further provides that the provisions of this Act 
with respect to winding up apply, unless the contrary appears, to 
the winding up of a company in any of these modes. It may be 
here added that now under the new Sec, 207 voluntary winding up 
has been sub-divided into (1) members’ voluntary winding up and 

(2) creditors’ voluntary winding up. 

Winding up by the Court or Compulsory Liquidation 

The compulsory winding up is brought about through the 
medium of a petition to the Court. This petition may be presented 
either by the company itself, or by one or more of its members, or 
by one or more of its creditors. The grounds on which the com- 
pany may be wound up, one or more of which may be taken in the 
petition, are the following : — 

(1) That the company itself haa passed a apMal retoiatkm to be bo woiUid 
up. 

That default it made in filhig the Statotory Beport or in hhldhig the 
Statutory meeting. 

(3) That the odmpany haenet eomeettead its businfifia wiihixi one year el its 
ineoTporation, or has sufipeuded its business to a whole year. 
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(4) ri?battbenM^bfpr<iK1^oon]^y'«)9ai6i3(iber»laf^^ 

0 i plicate dom{KU9iee}, <» below seven (in the case of any otb^ eon^peny)* 

0) l!hat the oomiNmy k vuuMm its dabts. 

0^ Thatl^Couiiisoto^inic)^ that itk|iieiaiid«<|utotslni^i^ com|)any 
ehonld he wound np (S. 162)« 

A company carrying on business in India exclusively, though 
originally incorporated in England, can also be wound up in India. 

The same grounds are to be found in S. 168 of the English 

Act 

Over and above the six grounds given above by Sec. 162 there 
is a saving section (Sec. 218) where it is laid down that ; 

The winding up of a company shall not bar the rigid of any 
creditor or contributory to have it wound up by the Courts but 
in the case of an application by a contributorii^j the Court must 
fee satisfied that the rights of the contributories will be prejudiced 
by a voluntary winding up. 

Grounds tor CompuiBory Winding up 

The winding up through the Court naturally begins with a 
petition to the Court as a first step. We shall now examine each 
pf the above grounds for compulsory winding up. 

(1) Company's own Resolution to Wind up 

The first ground for winding up, as we have seen above, is 
when the company has by special resolution of its own resolved 
that the company be wound up by the Court. Here the company 
itself takes the initiative, perhaps being harassed by its creditors, 
or, that considering everything, it is to its own interest to wind up. 
Generally speaking, compulsory winding up resolutions under this 
clause are very rare, because the usual course which the company 
takes is to resort to voluntary liquidation. 

(2) Default in Filing the Statutory Report 

The second ground is particularly open to a shareholder or 
contributory via,, to petition for a winding up On the ground that 
there has been a default in filing the statutory report or in holding 
the statutory meeting. Section 166 (b) ctaarly lays down 
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that a petition for winding up on thi^ ground shall not be pfeaentefl 
by any person except a shareholder, and that too, not before the 
expiration of 14 days after the last day on which the meeting ought 
to have been held- The Court may, if the petition is successful, 
order the costs to be paid by persons who in the Court's opinion 
are responsible for the default (S. 170 (2) ). Where the Court makes 
an order for the winding up of a company under this clause it shall, 
except where a liquidator is appointed simultaneously, forthwith 
cause intimation thereof to be sent to the official receiver (S. 170(3) X 
It may be further noted that the Court may, instead of directing 
that the company be wound up, order the statutory report to b« 
filed or the meeting to be held or make such other order as may be 
just (S. 77(Q) ). 

(3) Not Commencing Business or Suspending Business 
for One Year 

The third ground is the fact of the company not commencing 
its business within a year from its incorporation or of suspending it 
for a year. In this case it must be noted that there are circum- 
stances under which non-commencement or suspension would not 
be considered by the Court a sufficient reason for making a winding 
up order, particularly where the majority of the members of the 
company wish to continue the business. In short this power of the 
Court is discretionary. In other words, this factor does not 
necessarily give the contributory or shareholder a vested right to a 
winding up order {Metropolitan Rly, Warehousing Co., 1867, 36 
L.J. Ch, 827). 

(4) Number of Members less than the Minimum 
provided by Statute 

The fourth ground on which a petition for winding up of a 
joint stock company may be made is where the number of the 
company's members is reduced below two, in the case of private 
companies, or below seven, in the case of any other company. 
Under Sec. 147 of the Act, it has been provided that when the 
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membership falls below this above-mentioned minimum, and the 
company carries on business for more that six months with the 
dumber so reduced, the liability of every member aware of the 
fact would become unlimited and thus it is necessary that some 
remedy should be given to them to protect their own interest. 

(5) Unable to pay its Debts 

In this connection Sec. 163 is important as it describes the 
circumstances under which the company shall be deemed to be 
iknable to pay its debts. This section runs as follows : — 

(2) The demand referred to in (i) of sub-section (7) shall be 
, deemed to have been duly git»e« under the hand of 

the creditor if it is signed by an agent or legal 
advisor duly authorised on his behalf, or in the case 
of a firm, if it is signed by such agent or by a legal 
advisor or any one member of the firm {Amendment 
Act, 1936). 

(6) Just and Equitable Clause 

With reference to the petition for compulsory liquidation under 
Sec, 162(6) commonly knowm as the **just and equitable clause’’ it 
was the old law that the ground alleged under this clause ought to 
be one which is ejusdem generis with that of the preceding five 
clauses or sub-sections. It is now decided that this power of the 
Court to wind up was not so confined {Loch v. John Blackwood, 
1924, A,C. 783). This case was followed in Sabapathy Rao v. 
Sabapaihy Press Co., Ltd., 1925, 48 Mad. 448. The test is 
whether at the date of the presentation of the petition for winding 
up there was any reasonable hope that the object of trading at a 
profit was attainable, the burden of proof being on the petitioner 
(Davis Ltd. v. Brunswick Ltd., 1936 Comp. Cas. 227; see also Bihar 
National Insurance Co’s Case, 1942, 12 Comp. Cas. 66). 

There are various cases in which this just and equitable 
ground has been urged successfully from time to time, such as the 
ground that the substratum of the company is gone and that its 



Winding up of Companies 


3S5 


objects cannot be earned out {German Date & Coffee Co., 1882, 20 
Ch. D. 169 ; Amalgamated Syndicates^ 1897, 47 CaL 654); that 
theje is a deadlock in the management and therefore it should be 
wound up {Sailing Ship Kentmere Co., 1897, W. N. 58); that the 
company’s business cannot be resuscitated {Diamond Fuel Co^t 
1879, 13 Ch. D. 400); that a member who held all the shares acted 
as if the Company’s assets were his private property (Thomson v. 
Drysdale (1925) S.C. 3JU ; that the debenture-holders were carrying 
on the company’s business for their own benefit (Chic Ltd’s Case 
(1905) 2 Ch. 123); that the company’s object was fraudulent (T. E. 
liimsmead 6c Sons Cas.c (1897) 1 Ch. 45). 

In a case where the Court is satisfied that the substratum is 
gone and the case is an extreme one, the Court may order a com- 
pulsory winding up at the instance of the contributory, notwithstan- 
ding that he is not supported by the majority of shareholders. 
Here the only thing lor the Court to decide is whether it is just and 
eiiuitable that the company should be wound ^up {In re Standard 
Ahnninium S’ Brass Works, Ltd., 1928, 30 Bom. L.R, 1509), It 
was also held m a Calcutta case, tuz., in re Janbazar Manna 
Estate, Ltd., 1931, 58 Cal. 716 that to bring the petition within the 
jiu»t and equitable clause, it must be shown that the substratum is 
gone or that deadlock had arisen. 

THE PETITION 

(1) By a Shareholder or Contributory 

When a petition is presented by the shareholders they should 
take up one or more of the first tour grounds as laid down in Sec, 
162. Here the Court wull scrutinise the petition more closely. In 
re The Pioneer Bank, Ltd. in re Chainrai Valeram, 16 B.L.R. 
508, il was laid down that where a petition for winding up a com- 
pany ^compulsorily makes allegations relating to the internal 
management or mismaniigement, the matter is not one that would 
call for the interference of the Court but is one for the^ shareholders 
themselves to deal with. It was further held that a petition by a 
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shareholder to wind up the company stands on a different footing 
as compared with a creditor’s petition. A shareholder’s petition 
should be scrutinised more closely on presentation. Further that 
the grounds taken by the shareholder in his petition should be either 
one or more of those laid down in sub-section 1,2, 3, and 4 of Sec. 
162i and that if any other gounds are alleged, the petition does not 
satisfy the requirements of the Act. 

The same rule is partially laid down in Sec. 166 which runs as 
follows : 

I^o\ided that — 

(^) a contributory shall not be entitled to present a petition ioi wiuihii^ 
ux) a ( ompniT unless - 

{f) either the rinnibci ot numheis ik leduLed in the of i pninlo < oui 
pan\, below two, oi in the case of au> otlier oompanv, Mow seven ,''or 

((•h the Omie** m lesp ot of vsIik ii he is a contribnton w>uio of iheiiieithLi 
weie Oi all jtted t > him oi liuvo M n lielri b> tiini and le^istcied 

in Ills mimt, for at least hi\ months during the ejghteon months l)efoit‘ 
ttw ( omineni euiOTit of top windjUg up or ha>t divolvt*d on hipi 
thiough ttie do.iUi of a funnel holdci , 

a jxtition lot winding up a coinpanT pu Itic ground of default in filing 
the ^tn.lutoI> upoit ov in holding the >Ututor> int^ling -^hall not U 
piisfiittd l)> »im pii'ic*?! is-Lcpt a ElmTf liuJder, nor More tlie expiintio^j 
uf foui tcin da vs .if(* r the last day on wluph the nmiding ought to havi' 
iHjfii lieUI 


(2) By the Company 

The company may be v'^ound up compulsorily through the 
petition of the company itself, for which purpose thg company 
should pass a special resolution declaring that it should be wound 
up compulsorily. This course is not often adopted as it is more 
convenient to pass a resolution to wind up voluntarily. 

f'S) By a Creditor or Creditors 

When a petition is presented by a creditor or creditors it 
must be shewn that the debt for which the person is a creditor is 
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nn existing debt which he or they can enforce against the company. 
Again it should be proved that the company Us m an insolvent 
condition, though it is not absolutely necessary to prove that 
sufficient assets will be left to pay all unsecured creditors. This 
right of the creditor is not exactly an individual right, but it is a 
right which he is supposed to exercise in his representative character 
of a creditor or class of creditors and the Court may refuse the order 
if it IS not likely to benefit the majority of the creditors (Greenwood 
& Co’s Case, (1900) 2 QUi. 306), or il a majority m value of the 
creditors oppose the petition (Chapel House Colliery Co’s Case 
(ISSJ) 2-4 Ch. D. 259^ 

The assignee of a debt may also petition (Pans Skating Co's 
Case (1877) 5 Ch. D. 959) but this assignment by the creditor 
concerned must have been made before the petition was lodged. A 
debenture-holder whose debt has become due may present a petiticin, 
but a trustee on behalf of debenture-holders cannot petition as he is 
not considered to be a creditor (Uruguay Central Kly Co’s Case 
(1S79) 11 Ch. D. 372). The prospective or contingent creditor may 
not petition until such security for costs has been given as the 
Court thinks reasonable, and until a prima facte case for winding 
up has been established to the satisfaction of the Court (S. 166). 

Registrar’s Petition 

Under the Indian Companies (Amendment) Act of 1936 the 
registrar of companies is now given the right to petition with ttie 
previous sanction of the Central Government, obtained before 
presentation of the petition. Before such sanction is given the 
company must be given an oppoitunity to be heard. The only 
ground on whicli the registrar can petition is that from the finan- 
cial conditions of the company as disclosed in its balance sheet or 
from the report of an inspector appointed under Sec. 138 it appears 
that the company is unable to pay its debts (S 166 (1) (aa) ). 

Procedings in Connection with the Petition 

The rules of the High Courts lay dowm that every petition for 
compulsory liquidation, or supervision winding up, shall be 
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advertised fourteen days before the hearing stating the date on which 
the petition was presented and the names and addresses of the 
petitioners and their attorney, if any. A copy of such a petition 
has to be served at the registered office of the company, if any, and 
where there is no registered office, at the principal or last-known 
principal place H business of the company, or on a servant of the 
company that may be found there. This petition must be 
verified by affidavit. Every creditor or contributory of a company 
IS entitled to have a copy of this petition On paying at the rate ot 
eight annas per folio of ninety words. All persons certifying the 
petition, as well as every creditor or contributory, is entitled to 
appear in order to support or oppose the petition in Court. 

The Court after hearing the petition may pass an order granti- 
ng it, or may reject it with co^cs. If the Court passes an urdei tlie 
winding up of the company shall be deemed to’ commence at 
the time of the presentation of the petition. This rule will 
apply even Where the compulsory order was passed to sui>erbede the 
voluntary winding up. As soon as the order is passed, it shall 
be advertised by the registrar in the Official Gazette, and 

shall be served on vsuch persons or person as the Court 

directs. As soon as the petition is presented, the Court may 

any time it likes, pass an order restraining all proceedings 

of suits that might have been filed against tiie company, which 
order is confirmed and made permanent after the winding up 
order is completely made (Ss. Ih * and 173). As soon as this 
order is made it wdll be the duty of the company to file with 
the registrar a copy of the compulsory order. The Court then 
considers the order further in Chambers on a summons. The 
Court then appoints a person or persons as official liquidator or 
hqudators. If more than one person is appointed, the Court 
declares whether any act, Avhich in law is required or authorised to 
be done by the official liquidator, is to be done by all or any one or 
more of such persons. The official liquidator may have to give 
security as the Court directs. Where security is asked tor and 
given according to the directions of the Court, the Prothonotary of 
the High Court or the District Judge certifies it. 
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The Official Liquadalor 

The official liquidator shall be described by the style of 

‘‘official liquidator of Co., Ltd., in liquidation'* 

and not by his individual name (S. 177). Immediately on his 
appointment he takes into his custody and control all the property, 
effects and actionable claims, to which the company is, or appears 
to be, entitled. This property %m 11 be technically considered to be 
in the custody of the Court even vhere no official liquidator is 
appointed, or during any vacancy in such appointment (S, 178). 

Under the Indian Companies (Amendment) Act of 1936 a new 
section has been added to our present Act, viz,. Sec. 177A by which 
it IS laid down that where the Court has made a winding up order 
or appointed an official liquidator provisionally, the persons who 
are at the relevant date the directors, secretary, manager or chief 
officer of the company shall, unless the Court otherwise orders, 
make out and submit to the official liquidator a statement as to the 
affairs of the company verified by an affidavit containing the 
particulars as to (a) the assets of the company, stating separately 
the cash balance in hand and at the bank if any (b) debts and 
liabilities, (c) the names, residences and occupations of the creditors 
stating separately the amount ot secured debts and unsecured debts, 
and in case of secured debts particulars of securities, their value and 
the dates when they were given, (d) the debts due to the company 
and the names, residences and occupations of the persons from 
whom they are due and the amount likely to be realised therefrom. 

The statement has to be submitted within 21 days from the 
relevant date, or within such extended time as the official liquidator 
or the Court may for special reasons appoint. These persons making 
such statements may be paid out of the assets of the company such 
costs and expenses as may have been incurred in its preparation or 
making of which the official receiver may consider reasonable, 
subject to an appeal to the Court. Those who without reasonable 
cause knowingly and wilfully make default in complying with the 
requirements of this section are liable to a fine not exceeding Rs* 100 
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for every day during which the default continues. This statement 
can be inspected by any person stating himself in writing .to be a 
creditor or contributory of the company and such person may take 
a copy thereof or extract therefrom. It will thus be noticed that 
the law has keen amended in this connection because in the past 
considerable difficulties were experienced by liquidators due to 
apathy and negligence on the part of directors in furnishing parti < 
culars of the affairs of the company. 

After receiving the above statement as provided for by Sec. 
177A, the hifficial receiver shall, under Sec, 17713, within four 
months (or with the leave of the Court six months) from the date 
of the order, prepare and submit to the Court a preliminary report 
This preliminary report should state the amount of capital issued, 
subscribed and paid-up and the estimated amount of the assets and 
liabilities of the company in liquidation, giving separately under the 
heading of assets particulars of — 

(i) cash and negotiable securities ; 

(ii) debts due from contributories ; 

(iii) debts due to and securities, if any, av^lilable to the 

company ; 

(iv) moveable and immoveable properties belonging to the 

company ; 

(v) unpaid calls. 

Where a company ha$ failed in the above case, the informa- 
tion or the statement should also contain details as to the cause of 
failure and whether in the opinion of the liquidator a further enquiry 
is desirable as to any matter relating to the promotion, formation 
or failure of the company, or the conduct of the business thereof. 
Besides this preliminary report it is further provided that the official 
liquidator may, if he thinks fit, make a further report stating the 
manner in which the company was formed and whether in his 
opinion any fraud has been committed by any person in its promo 
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tion or formation, or by any director or other officer of the company 
in relation to the company since the formation thereof and any 
other matters which in his opinion it is desirable to taring to the 
notice of the Court 

The official liquidator is an official of the Court as distm* 
guished from the liquidator m a voluntary liquidation, who is an 
agent of twi company. He occupies a fiduciary position and 
should not therefore make any profit out of hi& position. He 
^ represents the creditors* and contributories’ interests alike, and has 
to deal with them evenly. In fact, his duties and responsibilities 
relate to three parties, (1) the Court, (2) the creditors and (3) 
the contributories. Thus while the liquidator is acting, if any 
person interested m the company's affairs calls for inspection of the 
company’s books or papers, it is the duty of the official liquidator 
to give him all assistance. He should also avoid litigation as far 
as possible, particularly where no substantial ground of dispute 
exists. Of course, he is given all discretion in the management of 
the assets of the company and in connection with their distribution. 
The official liquidator may, w ith the sanction of the Court, appoint 
an advocate, attorney or pleader entitled to appear before the Court, 
to assist him in the performance of his duties. The only restriction 
is that where the official liquidator is an attorney, he cannot 
appoint his partner, unless the said attorney-partner consents to act 
without remuneration (S. 181). 

Powers and Duties of Official Liquidators 

The powers of the official liquidator are laid down by the 
Indian Companies Act m Sec. 179 which powers he has to exercise 
with the sanction of the Court. Of course the Court may, as 
provided for in Sec. 180, give an order under which the official 
liquidator may exercise any of the powers under Sec. 179 without 
the sanction or intervention of the Court; and in the case of a 
provisional liquidator, the Court may restrict his powers by the 
order appointing him* The powers according to Sec. 179 are as 
follows • — 
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(1) To m&tLtiite and defend saite; 

(2) To carry on the burliness of the company «o far as may lie necessary 

for the beneficial winding up of the company; 

(3) To Bell the moveable and immoveable property of the Company by auction 

or by private contract; 

(4) To execute in the name of the company, deedSi receipts and othoi docu> 

mente and for thi'i purpose to use the company's seal; 

(5) To claim and prove m the meolvency ol any eonliibutory foi any dcLt 

due from the insolvent to the company; 

(6) To draw, accept, make or endori>c a bill of oxebangr. Itumii or piom s-ray 

note on behalf of the company, 

(7) To raifcc on security of the osseti? of the company any nioncv miuiiod 

for the puipo«e of liquidation, 

(8) To take out in his. official name letters of administration of any deceased 

contributory nnd to do any other act necessary for obtaining pigment of 

money due from the coutiibutory or bis estates \shiGh caimol b© conve 

niently done in the name of the company ; 

(9) To do ah such other things as may be necessary lor the winding up of ibe 

company and distributing the assets. 

These duties and powers are naturally supplemented by the 
rules of the various High Courts which have to be taken 
into consideration while arriving at an opinion on the point. 
We have seen that the liquidator can carry on the business 
of the company so far as is necessary for the beneficial winding 
up of the company. The business cannot be earned on simply 
with a view to make the shares more valuable {Wreck Recovery 
Co., 1880, 15 Ch. D. 353). Of course the business cannot also be 
carried on with a view to profit (Ea: parte Emmanuel 1881, 17 
Ch. D. 35). 


His Accounts 

The official liquidator shall with all convenient speed after his 
appointment, make up, continue, complete and rectify the books of 
accounts as the Court may direct Besides this, he should keep a 
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book called “Record Book,’* in which the minutes of the 
proceedln^s at meetings of creditors and contributories should 
kept. This book shall be open for inspection of any creditor or 
contributol’y, subject of course to the control of the Court 
(S. 182). The accounts of the official liquidator are to be 
filed at such time as the Court may direct and should be verified 
as ordered. All moneys, bills, hundis and other securities 
paid aud denvered into the banks of Bengal, Madras and Bombay, 
or any branch thereof, shall be subject to the orders of the Court 
(S. 1S9). 

Exercise and Control of Liquidator's Powers 

It 1 *, also laid down by the Act that subject to the provisions 
of tlie Act, tlie ofTicial liquidator of the company which is being 
wound up by the Court shall in the administration of the assets of 
the company and in the distribution thereof among its creditors, 
have regard to any directions that may be given by resolutions 
of creditors or contributories at any general meeting. These 
meetings may be summoned by the official liquidator on his own 
initiatue, and w'hen he thinks desirable for the purpose of 
ascertaining the w ishes ol these two classes interested in the 
winding up : but where these creditors and contributories, by the 
revSolution, direct or request him to do so by one-tenth in value of 
creditors or contributories as the case may be, it shall be his duty 
to summon such meetings. The official liquidator has the right, 
if he so denres, to apply to the Court, in the manner prescribed, for 
direction in reference to any particular matter arising in winding up. 
He IS given this discretion which he makes use of subject to the 
provisions of the Act in the administration of the assets of the 
company and in the distribution thereof among the creditors. The 
Act also provides that if any person is aggrieved by any action of 
the official liquidator, that person may apply to the Court, and the 
Court may confirm, reverse or modify the act or decision com- 
plained of and make such order as it thinks just in the circumstances 
(S. 183). ■ 



364 


hidian Company Law 

Private Examination 


In the rase of private examination, the Indian Companies Act 
lays down that the Court may, at any time after the umding up 
order is made, summon before it any officer of the company or 
person who is knoTi n or suspected to have in his possession any 
property of the company, or who is supposed to be indebted to the 
company, or any person v.hom the Court deems capable of giving 
information concerning the trade, dealings, affairs or piopeity of 
the company. During this examination the Coait nidy examine 
the person so summoned on oath either oially or through written 
interrogatories and may reduce the answ^ers to writing, iec]iiiniig 
him to sign it. The Court may also require him to produce any 
documents which may be in his custody or power relaling to the 
company. If the person so examined claims any lien on docuiients 
produced by him, the production shall be without prejudii e to 
that hen, and the Court shall have jurisdiction in the vsinding 
up to determine all questions relating to that hen. The attend- 
ance IS compulsory, and it the person summoned, after being 
tendered a reasonable sum for his expenses, refuses to come 
before the Court at the time appointed witliout liaxing a lawful 
impediment which is made known to the Court at the time of 
sitting and allowed by it, the Court may cause him to be 
apprehended and brought before it for examination (S. 195)- This 
IS a section providing for what is called a private examination as 
distinct from the public examination of officers which is of a penal 
nature. 

In the private examination the only object sought to be achi- 
eved IS to provide the liquidator with information (1) m connection 
with the assets of the company with a view to enable him to 
determine how to act m liquidation, or (2) where the liquidator 
suspects from his examination of books and papers of the company 
or otherwise that there is some ground for action under Sec. 235 for 
misfeasance, or (3) where proceedings are pending against the 
company and the liquidator wants to ascertain whether it is safe for 
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him to depend or proceed with the actiooi or (4) where he wants to 
6nd the circumstances under which a person became a member or 
ceased to be, where in his opinion these circumstances are material, 
or (5) where a contributory who is in default cannot be found. 

The examination, as the heading suggests, is of a purely private 
character apd its proceedings, or infonhation obtained therefrom, 
, cannot be disclosed without the permission of the Court, because an 
unauthorised publication will amount to contempt of the Court 
" London and Northern Bank^ Haddock's Case^ 1902, 2 Ch. 73; 
American Exchange in Europe v* Gillig, 1SS9, 58 L.J. Ch. 706), 
Usually tliis examination is made on the application of the 
luiuidator in compulsory winding up, but a creditor or contributory 
may apply after giving notice to the liquidator. 

Public Examination of Officers 

After the winding up order, the official liquidator, if he finds 
on investigation of the affairb ot the company, that in his opinion a 
fraud has been committed by any person in the promotion or 
formation of the company, or in relation to the company since its 
foimation, may apply to the Court, and the Court will direct such 
pel son to attend on the date appointed, to be publicly examined 
as to the formation or promotion or conduct of the business of the 
company, and as to the conduct of any directoi, manager or officer 
ot the company’. These public examinations are held only in case 
of a company which is wound up by order of the Court. 

In this examination the official liquidator takes part and may, 
with the sanction of the Court, employ legal advisers, Any 
creditor or contributory may also take part in such examination 
With or without legal assistance. In this examination the person 
summoned will be examined on oath and shall answer all such 
questions that the Court may put or allow to be put to him. The 
said person examined will have the liberty to employ at his own 
expense any lawyer entitled to appear before the Court, who may 
put to him such questions as the Court may deem just for the 
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purpose of enabling him to explain or qualify any answers given l)y 
him. The notes of this examination will be taken in writing, and 
alt the close of the said examination, they will be r^d over to or by 
the person examined, who will have to sign them. These notes 
will be used in evidence against the said person in any civil 
proceedings that may be taken against him, and they shall be also 
open to the inspection of creditors and contributories at all 
reasonable times. Where the party so accused is found to be 
innocent by the Court and exculpated from any charges tliat may 
have been made or suggested against him, the Couit may allow 
such costs as in its discretion it may think fit (S. 1S6). It has been 
held in England that these costs are generally allowed only where 
there are assets of the company Out of which they can be paid. 
The official liquidator (in England known as Official Receiver) 
cannot be made to pay these costs personally {Re John Twiddle 
& Co, 1910, 2 K.B, 67). It may be added here that under Sec. 215 
of our Act a voluntary liquidator can apply to the Court for 
examination of persons connected with the management of the 
company {Sirdar Nowroji Pudumji v, Sadasiv Ramchando Nalu 
44 Bom, 459). 

Meetings 

In case of compulsory winding up, the Court may have regard 
to the wishes of the creditors and contributories as to all 
matters relating to the said winding up, and may for that purpose 
direct meetings of creditors and contributories to be called. These 
meetings are to be held and conducted according to the directions 
of the Court, and at such meetings the Court may appoint any 
person to act as chairman in order to report the results of the same 
to the Court. In the case of creditors in these meetings, regard 
shall be had to the value of each creditor’s debt ; whereas, in the 
case of contributories, regard shall be had to the number of votes 
conferred on each contributory according to the articles (Ss. 1 74 
and 239). These sections may be given effect to by the Court 
through the medium of its rules specially framed ; which power is 
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reserved to every High Court in connection with (1) holding and 
conducting of meetings to ascertain the wishes of creditors and 
contributories, ( 2 ) settling the list of contributories and rectification 
of the register of members and collecting and applying assets, (3) 
requiring delivery of property or documents to the liquidator, 
(4) making of calls, and (5) hxing a time within which debts and 
claims must be proved (S. 246), 

Besides this, the official liquidator himself is given 
power to summon general meetings of creditors or contributories 
on Ins own initiative, for ascertaining the wishes of creditors and 
contributories. He is also compelled to hold, as a matter of duty, 
meetings of creditors and contributories where such creditors or 
contributories by resolution have directed, or whenever he has been 
requested in writing to do so by one* tenth in value of the said 
creditors or contributories. In the administration of the assets and 
the distribution thereof among the creditors, the official liquidator 
shall have regard to the directions that may be given by the resolu* 
tions of creditors or contributories at any general meeting so far as 
they do not violate the provisions of the Act (S 183). When such 
meetings are called, either through the orders of the Court, or by 
the official liquidator, seven days’ notice must be given in writing 
to every creditor or contributory as to the time and place appointed 
ior such a meeting, and as to the matter upon which the wishes of 
the creditors or contributories are to be ascertained. These 
meetings may be advertised if the Court so directs, m the Gazette, 
and m any other newspapers that may be named. The voting 
at this meeting shall be either personally or by proxy, but no 
creditor shall appoint a proxy who is not a creditor of the company, 
whose debt or claim has been allowed, and no contributory shall 
appoint a proxy who is not a contributory of the company. 
The chairman of a meeting summoned by the directions of the 
Court must report the result of it to the Court. 

Settling List of Contributories 

One of the duties of the official liquidator is to settle fiMl list 
ol contributories. In this connection he is to follow the tuteSt if 
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any, made by the High Court under whose jurisdiction he has been 
working. A contributory is defined as every person liable to 
contribute to the assets of a company in the event of its being 
wound up, and, in all proceedings for determining and in all procee- 
dings prior to the final determination of the persons who are to be 
deemed contributories, includes any person alleged to be a contri- 
butory (S. 158). The persons who are liable to he put down as 
contributories are present and past members who are considered to 
be liable to contribute to the assets of the company to an amount 
sufficient for payment of the company*-* debts and liabilities plus ' 
costs, charges and expenses of the winding up, including the amou- 
nts, if any, required for adjusting the rights of contubutories among 
themselves. 

The present members of course are primarily liable, and 

in selecting them the official liquidator has to ascertain, first 
whether the company is a limited or unlimited concern. If the com- 
pany is a limited company, the members who have paid up their 
amount of shares up to the full limit of their obligations shall not be 
required to pay any more. It should be further added that if a 
company owes to any of its members a debt in his character as a 
member, either by w’ay of dividends, profits, or otherwise, it shall 
not be deemed to be a debt payable to that member in competition 
between the said member and an outside creditor, The said sum 
may, however, be taken into account for the purpose of final adjust- 
ment of rights of contributories among themselves, 

^ A past member who has ceased to be a member for more 
than one year before the commencement of the winding up is not 
liable to contribute. Neither is he liable to contribute towards any 
debt or liability which was contracted after he ceases to be a 
member. With regard to those past members who ceased to be 
members within a period of one year before the commencement of ^ 
the winding up, they shall be liable to contribute only where it 
appears to the Court that the existing members are unable to satisfy 
the contributions required to be made (5. 156). 
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Further, in the case of limited companies, where the directors* 
liability is unlimited, they ^hall be made liable to contribute to 
their last penny as contributories, with the exception that a past 
director who has ceased to hold office for a year or upivards before 
thi commencement of the winding up, shall not be liable, neither 
shall past directors be liable to contribute towards debts incurred 
after they ceased to hold office (S, 157). The liability of a contri- 
butory creates a debt accruing at the time when his liability 
< ommences, but il is payable when calls are made for enforcing the 
pliability (S 159). In case a contributory dies before or after his 
uime ha*^ been placed on the list of contributories, his legal 
representative or his heirs shall be liable in the due course of 
administration ol nis assets, and they shall be made contributories 
accordingly If the legal representatives and heirs of a deceased 
membei fail to pay any money oidered to be paid by them, procee- 
dings may be taken for administering the property of the deceased 
contributory with a view to compelling payment of the money due 
(b 160). In the case of the insolvency of a contributory, his 

r 

issignees shall leprcsent him for all the purposes of winding up 
and be contributories accordingly. In this connection the value of 
liabilities as to the present and future calls will be estimated and 
proved against the estate (S. 161). 

The official liquidator shall, with all convenient speed after his 
appointment, or at such time as the Court directs, make out and 
file in the Court a list of the contributories of the company wffiich 

r IS to be verified by an affidavit of the official liquidator. This list 
shall state as far as possible, the respective addresses of, and the 
numbers of shares or the extent of interest contnbutable to each 
such contributory, and distinguish the several classes of contri- 
butories. The list of contributories should next be filed in Court. 
The official liquidator shall then obtain an appointment for settling 
the said list, and shall give notice in writing of such appointment 
to every person included in such list stating in what chaiacter and 
for what number of shares or interests such person is included in 
such list These notices must be served four clear days before 



370 


Indian Company Law 


the date appointed to settle the list The list will then be settled. 
The official liquidator must then givx notice to every person who is 
finally placed on the list settled, stating in what character he is so 
placed and the number of shares or extent of interests thereof. The 
notice shall also state that if any application for removal of a name, 
01 for any variation of the list is to be made, the same must be 
made to the Court within thirty days from the date of of the service 
on the contributory of the notice to that effect. 

Calls in Liquidation 

The Court may at any time after making a winding up 
order, and either before or after it has ascertained the sufficiency 
of the assets of the company, make orders for the payment of 
calls. These calls are to be made with a view' to collect 
money which the Court consideis necessary in order to satisfy 
the cost and expenses of the w inding up and lor the adjustment ol 
the rights of the contributories among themsehes. But the making 
of the calls is entirely at the discretion of the Court, and it does 
not use this discretion in favour of such a course unless it is 
satisfied that the assets m the hands ot the liquidator are not 
sufficient. Every application made by the official liquidator to the 
epurt m order to make a call on contributories, or any of them, 
for any purpose authorised by the Act shall be made by summons 
in Chambers stating the proposed amount of such a call ; and such 
summons shall be served four clear days at the least before the day 
appointed for making the call, on every contributory proposed to be 
included in such call, or if the Court so desires, an advertisement 
may be published giving notice as to the intended call. When the 
call IS made the payment of the amount due from each contributory 
may be enforced by the order of the Court and may be executed as 
if it were a decree of the Court for money A copy of the order 
making the call should be served forthwith upon each contributory, 
together with a notice from the official liqudator specifying the 
amount or the balance due from ail such contributories. 
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As to compromises m connection with joint stock companies 
three sections are of particular importance. The first is Sec. 234 
which can be put into operation only when the company is being 
wound up either by or under the supervision of the Court or volun- 
tarily. The second is Sec, 215, and the third is Sec. 153 where the 
power IS given to companies to enter into compromises or ai range* 
ments without being in liquidation. We shall now deal with each 
separately. 

Section 234 is virtually speaking a section dealing with some 
of the general powers which a liquidator may exercise m the course 
of winding up of a company. If the company is being wound up by 
or under the supervision of the Court, these powers can be exercised 
by the liquidator with the sanction of the Court, whereas in the 
case of a voluntary w indiiig up, the sanction of on extraordinary 
resolution of the company is necessary. With this sanction the 
liquidator may; — (1) pay any class of the company's creditors in 
full, ^2) make compromises or arrangements with its creditors and 
(3) make compromises with the debtors where such debts arise as a 
result of calls or otherwise. The exercise of the powers of this 
section by the liquidator is subject to the control of the Court with 
the result that any creditor or contributory has a right to apply to 
the Court with respect to any exercise or proposed exercise of any 
of these powers. 

Section 215, on the other hand, speaks of on arrangement 
entered into between a company about to be or in course of being 
wound up, and its creditors. This section is applicable both to 
members’ voluntary w^inding up and also to creditors’ voluntary 
winding upland although the word “voluntary’* is not used, the 
section clearly applies to every voluntary winding up and is not 
applicable to compulsory winding up. Under this section any 
arrangement which may have been entered into between the com- 
pany which IS about to be wound up or is in course of being wound 
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up, and Its creditors, subject to the right of appeal under this 
section shall be binding on the company, provided it is sanctioned 
by an extraordinary resolution. It will also be binding on the 
creditors if the compromise is acceded to by three-fourths of the 
number and value of the creditors. With reference to the right of 
appeal it is laid down that any creditor or contributory may, within 
tliree weeks from the completion of the arrangement, appeal to the 
Court against it and the Court may thereupon, as it thinks just, 
amend, vary or confirm the arrangement. 

With reierence to a compromise under Sec. 153 where tlie 
power IS given to the company to effect it without being 
in liquidation, it is provided that where a compromise or 
arrangement is proposed between a company and its creditors 
or any class of them, or between the company and its members 
or any class of them, the Court may on application in a summary 
way of the company, or of any creditor or member of the company 
or in the case ot a company being wound up, of the liquidators 
of creditors, order a meeting of the creditors or class of creditors, 
or of the members or class ot members as the case may be, to be 
called, heJd and conducted m such manner as the Court 
directs. If at this meeting a majority in number repre- 
senting tl^ree-fourths in value ot the creditors or class ot 
creditors, or members or class of members, as the case may be, 
present either m person or by proxy, agree to any compromise or 
arrangement, i\ sanctioned by the Court, it shall be binding on all 
the creditois or members and on the company. In the case of a 
company m course of being wound up, the said compromise shall 
be binding on the liquidator and contributories of the company. It 
has been further laid down that m case of such a compromise, the 
order made by the Court will have no effect until a certified copy 
of it has been filed with the Registrar, and that a copy of every 
such order must be annexed to every copy of the memorandum of 
the company issued after the order has been made, or m the case of 
a company not having a memorandum, of every copy so issued of 
the instrument constituting or defining the constitution of the 
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company. Any default m this connection in complying with the 
filmg of the order will entail a fine not exceeding Rs. 10 for each 
ropy in respect of which the default is made, on the company and 
every officer of the company who is knowingly and wilfully in 
default 


Reconstruction, Amalgamation or Absorption 

\\ e h'i\e seen under the previous heading that the company can 
make a compromise or arrangement with its creditors or any class 
of them, or between itself and its members or any class oi them, 
under Set 153 Where this compromise or arrangement was made 
for the purpose of amalgamation or reconstruction or absorption 
under the old law as it stood, the companies had frequently to resort 
la winding up, as there was no means of avoiding it. In order to 
avoid this and to simplify the process of reconstruction or 
amalgamation and absorption, the Greene Committee of 1925 26 
strongly recommended m England that a section such as Secs 153 \ 
and 153B of the Indian Companies (Amendment) Act of 1936 
should be inserted m the English Companies Act , with the result 
that sections similar to the above sections were inserted in the 
English Act, which we adopted thereafter. 

The method as laid down now by these new sections of our 
Act makes, in case of the amalgamation of companies for the 
preservation of the name and the good-will of the company or 
companies concerned, at the same time it avoids winding up. 
This method also saves an amount of unnecessary expenditure 
which the compulsory winding up of the absorbed company through 
the usual process of winding up involved. Thus the compromise 
as laid down by Secs. 153A and 153B can be earned out and 
applied to compromises in case of companies not in the course of 
being wound up. Here if, after going through the process as 
laid down in Sec 153 which we considered above, an application 
IS to be made to the Court under the said section for the sanction of the 
compromise or arrangement proposed between a company and any 
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persons as are mentioned in that section, and it is shown to the 
Court that the compromise or arrangement has been made for the 
purposes of, or in connection with, a scheme for the reconstruction 
of any company or companies, or the amalgamation of any two or 
more companies, aad that under the scheme the whole or any part 
of the undertaking, or the property of any company concerned m 
the scheme is to be transferred to another company, the Court is 
authorised to make one or more of the orders as we have stated 
below. Here it may be added that the company transferring is 
called the “transferor company" and the other company to w^hom 
the undertaking or property is to be tranferred is known as the 
“transferee company/’ 

The Couit IS authorised to make provision for all or any of 
the following matters — 

(a) the transfer to the tranferee company of the whole or any 

part of the undertaking and of the property or liabilities 
of any transferor company , 

(b) the allotting or appropriation by the transferee company of 

any shares, debentures, pol/cies, or other like interests in 
that company which under the compromise or arrange* 
ment are to be allotted or appropriated by that company 
to or for any person ; 

(c) the continuation by or against the transferee company of 

any legal proceedings pending by or against any trans- 
feror company , 

(d) the dissolution, w^ithout winding up, of any transferor 

company , 

(e) the provision to be made for any persons who, withm such 

time and in such manner as the Court directs, dissent 
from the compromise or arrangement ; 

(f) such incidental, consequential and supplemental matters as 

are necessary to secure that the reconstruction or amal- 
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gamation shall be fully and effectively earned out 
(S. 153A(1)). 

When the order under Sec. 153 A (1) provides for a transfer of 
property or liabilities, the said property shall be transferred to 
and vest in, and those liabilities thall be transferred to and become 
liabilities of, the transferee company. In the case of any property 
which IS directed by the order to be free from any charge Nvhich is, 
by virtue of the compromise or arrangement to cease to have effect, 
the same shall be fiee (S 153A (2) ). A certified copy of the order 
has to be dehveied to the Regi'^trar for registration withm 14 days 
liter tlie completion thereof. If default is made in complying with 
this, the company and every officer of the company knowingly and 
wilfully m default shall be liable to a fme not e^yieeding Rs. 50. 
The property under this section includes property, rights and 
powers of every description, and liabilities will include duties, 
Ihe word “company” as used in Sec. 153 (4) will not include any 
company other than a company within the meaning of the Indian 
Companies Act. 

If a scheme or contract which involves the transfer of 
shares or any class of shares in a company (z.c , the transferor 
( ompany) to any other company, whether the said company is a 
( ompany within the meaning of this \ct or not, has within four 
months after the making of the offer by the transferee company 
been approved by the holders of not less than threefourths in value 
of the shares affected, the transferee company may, at any time 
within two months after the expiration of the said four months give 
notice in the prescribed manner to any dissenting shareholder that it 
desires to acquire his shares, and where such a notice is given, the 
transferee company shall, unless on an application made by the 
dissenting shareholder within one month from the date on which 
the notice was given the Court thinks ht to order otherwise, be 
entitled and bound to acquire those shares on the terms on w^hich, 
under the scheme of the contract, the shares of the approving share- 
holders are to be transferred to the transferee company. 
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Where, however, any such scheme or contract was approved at 
any time before the commencement of the Indian Companies 
(Amendment) Act of 1936, the Court has the power at its discretion, 
by an order on an application made to it by the transferee company 
within two months after the commencement of that Act, to autho 
rise notice to be guen under this section at any time within fouiteen 
days after the making of this order in which case Sec. 153B shall 
apply, except that the terms on which the shares of the dissenting 
shareholders are to be acquired shall be on such terms as the Court 
may by the order direct, instead of the terms pros ided by the 
scheme or contract. 

When a notice ha'i been given by the transferee company undci 
this Sec. 153T3 ahd the Court has not, on applicatioon made by the 
dissenting shareholder, ordered to the contrar> , the tiansferee 
company shall, on the expiration of one month from the date 
on which the notice has been gi\en, or if an application to the 
Court by the dissenting shareholder is then pending, after that 
application has been disposed of, transmit a ropy of that notire 
to the transferor company and pay or transfei to the transferoi 
company the amount or other consideration representing the price 
payable by the tranferee company for the shares which by virtue ol 
Sec 153B the company is entitled to acciuire. Upon this the 
transferor company must register the transferee company as the 
holder of its shares. All the money received by the transferor 
company under this sec tion must be paid into a separate bank 
account and any other sums or any other considepation so received 
shall be held by that company on trust for the several persons 
entitled to the shares in respect of which the said sums or other 
considerations were received^ The dissenting s&areholder here 
includes a shareholder who has not assented to the scheme or con* 
tract and^any shareholder who has failed or refused to transfer bis 
shares to the transferee company in accordance with the scheme or 
contract. 
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Amalgamation or Reconstruction in Voluntary 
Winding Up 

In case of amalgamation in connection with voluntary 
\\ inding up or reconstruction, Sec. 208C is the most convenient 
section. This section runs as follows : — 

(I) Wheie A company w proposed to be, or iB m couise of being, 
^vound up ftltogotber voluntarily, and the \vhole or part of its bURin&SB 
01 pLoporti IS propfjsed to bo transfexred or sold to another company, 
v^hctlioi a ( oinpuiv wifcUni the meaning of tUr \(-fc oi not (in this bection called the 
ii i n o c ompL\n\ ) the li<juidator of iho fit^jt maiitionod oomp%ny (in thi=^ RecUon 
c i led tliL ii msfpi n t onipany) may, with the unction of a special resDlutioii 
o[ tint coiupinv confcrnntr cither a gonoril authoiity on the hquidatoi oi an 
uulionh in ic'^pL'cl of any pfirticul ii anangeim ut, rocoive, in compensation or part 
c mpin iLiuii foL Iho iiaiWer oi sale, shaies pobcies, or other hko mtoictts in the 
tinisUrn iompjiu\ fur distiibutioii among tiio inamliers of the traiiRforoi com 
pni\,(ji ms.) cnlcir mto any other aitangemeui \v hereby the members of the 
tiiintPLfl » ompaii'v miy.mhcu oE iccoivmg C/ash, sliaroB, x^hcies oi othei like 
ml 1 oi ui n I iitioii llioiciu p ii ticii>\tc in the of, oi leoei^e any other 

l»i 11 fit Ir » n ilie tinn tcue c*omp\n\ 

{2j \iiy 'wile 01 injiiigcmcnt ji pnisua loc of Uih 'n'otion rIihU be binding on 
f'lc me nlwi- oi Ui( ti mslt ror c ompiny 

(1) 11 siiiv 111 * ial)t i ol the turn foroi o imnanv ^^ho did not vote m favour of 
Uu ^pc( iiU rtidlatiou t xjiicisos hn di'5>oTit thc»n'fiom in yviitmg addresso to t 
li mid 1 tor and left flt the, logwteicd olhuo of the company within seven days aftei 
the. passing of Uu sp i lal lesolution, he inav requue the liquidator either to abstain 
fi Jill f aiiving tlio lesolution into effect, or to pmcliose his interest at a price to l)o 
dob rinmod by agiecmeut oi b\ iihitiation in m inner hereinafter provided 

(1) If tlu liquidator r IroU to purchase the m< niljci’s interest, the purchase 
money must be paid bofoio the company is di'^sohed, and be raised by the liquidator 
m such manner as may lie detorininod by Bpecial resolution 

“V special lesolution shall not bo invalid for the purpoflos of this section by 
loisonfhat it lo pa^sw.d Ijcfoie or concurrently with a resolution for voluntary 
winding up or for appointing liquidators, hut if an order is made within a year for 
winding up bho company by or hubject to the superMsion of the Court, the Special 
it-holutioTJ ohall not bo valid unloas sanctioned by the Court, 

(6) Tlio provisions of the Indian Arbitration Act, 1899, other than those 
festnctiug the application of the Act in respect of the subject matter of the arbitra- 
tion bhall apply to all arbitration m pui^uance of this section (Amending Act, 1936). 
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The above section gives complete power of a special type for 
sale of the business in winding up, and further, Secs. 212 (l) (c) 
and 179 (c) give the liguidator the power to !rell the under- 
taking of the company, either privately or by public auction, 
to any person or company for cash without sanction ot llie Court 
or of a general meeting ; whereas under Sec. 208C the lujuiclator lu 
voluntary liquidation ran, with the sanction ot a special resolution, 
sell the property for shares in another company in lieu of casli. 
Thus, as this section affords a greater facility tor sale or transfei , and 
thus for reconstruction and amalgamation of tw o or iiioie conipanies, 
it is a most handy section {Pursharam v. Tuta B (iik^ 

Bom. L.R. 987), However, a company cannot, VMtliout reganl lo 
Sec. 208C. sell the business to another company for sluues undei 
powers given in its memorandum of assonation, by excluding a 
member’s statutory right to dissent Henderson's 

Transvaal Estates, 1908, 1 Cb. 743 ; Eiheruf^e \. Central 
Uruguay Co., 1913, 1 Ch. 425). The inii)ortant pait ol the 
section in connection with reconstruction or anialg iniation under ii, 
is sub- section (5) which lays down that a special resolution i > not 
invalid because it is passed before or concurrently with the resolu- 
tion for winding up the company or for appointing ]i(]uidalors. 
This passing of two concurrent resolutions does not make butli 
invalid simply because the resolution for recoiistruriion which ^^as 
subsequently passed was invalid ^Thompson v. Henderson s 
Transvaal Estate, 1908, 1 Ch. 7b5). The sale must be to a 
company or to any agent or trustee for a company to be formed 
and not to an individual (Re Hester & Co., 1875, 44 L.J. Ch. 757 , 
Bird V, Bird's Patent Sewage Co., 1874, 9 Ch. App. 358). 

Disclaimer of Onerous ^ Assets 

Section 230A which corresponds to S. 267 of the English Act 
of 1929, confers a power on the liquidator in any winding up to 
^lisclaim, with the ieaVe of the Court and subject to the provi- 
sions of the section, by writing signed by him, at any time 
within 12 months after the commencement of the winding up, 
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luy part oF the property of the company which consists of land 
burdened with onerous covenants, of shares or stock, of unprofitable 
contiacts or of any other property which is unsaleable. The 
liquidator may exercise this power even though he had attempted to 
sell It or liad taken possession of it, or had exercised any right of 
ownership in relation to it. The Court may, before or while 
granting leave, require notices to be given to persons interested m ^ 
the property concerned. 

riie section provides that where any such property has not 
* orne to the knowledge of the liquidator witbm one month of the 
f oinmencement oF the winding up, ho may disclaim it any time 
ithin 12 months after he has become a\^are of the property. 

If, however, an application in writing has been made to the 
iiqaidator by any person interested m the property requiring the 
li juidator to decide w bother he w ill or will not disclaim the property 
concerned, and if the liquidator has not, within 28 days after receipt 
kA the ai>plication given notice to the applicant that he intends to 
Apply to the Court for leave to disclaim the property concerned, the 
hquidatoi cannot exercise his right for leave to disclaim. In the 
case of a contract unless the liquidator definitely disclaims it within 
the 28 days the company shall be deemed to have adopted it. 

Preferential Payments 

In connection wnth winding up after the secured creditors are 
paid out their security, and subject to the retention of such sums as 
may be necessary for the costs and expenses of wnnding up, certain 
unsecured creditors known as preferential creditors have to be paid 
in priority to other unsecured creditors. In this connection Sec. 230 
IS important and lays down as under : — 

Sec 2S0 (1) las winding up tliere shall bo poid in piiority to all other 
^leblb — V 

(r«) all reveniia, taxes, cesses eeii retes, whether payable to the Crown or 
to a local authority, due fiom the company at the date heremafiter men- 
tioued and having become due and payable withm the twelve months 
next before that dato , 
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(^) all wagaa or Mlary of any dork or aanranl m respect of qeirice Tcn<le 
red to tlie ooixipony within the two months next before the kiuI dale 
not exceeding one thouaaud rupees for each clerk or aen'ant , 

(c) all wages of any labourer or workman, not exceeding five liundjcd 
rupees for each, whether payable for time or piecoworlv, in rc'^jx’ct of 
eerv^icea rendeied to the company within the tsvo n^onth^ nc\t Ufoie 
the said date , 

{fl) compensation payable under the Workman’s Compensation trt, 10J1 
in respect of tlie death or dissihlement Of any oftictr or emp]o>ee of i}ie 
company ; 

(p) all suras due to ftTi> employee from a provident fund, t\ pcmsioii land u 
gratuity fund or any other fund for the wcUnre of the nnploytKK mninta 
ined by the company , and 

(/) the expenses of any investigation h( Id in pur&nance of dause (//) of 
138 of this Act 

(2) The foregoing debts shall — 

(rt) rank e4|ually among themselves and he paid in full, unlcRS the a sct*^ mu 
insufficient to meet them, in which cose they hhall nlmte m cqnn’ 
proportions , and 

(ft) BO far as the assets of the company ovaiKblo for ixiyment of general crtdi 
tors arc insufficient to meet thorn, have priority over the cLums of 
holders of debentures under any floating charge created hy the comiwnv 
and be paid accordingly out of any propcity comprised m oi subject to 
that charge 

(8) Subject to the retention of such sums as may be necesoiy for tbf 
costa smd expanses of the winding up, the foregoing debts shall bo disciiargtd 
forthwith so far as the assets are sufficient to meet them 

(4) In the event of a landlord or other person distraining or having distraint d 

on any goods or effects of the company, within three mouths next btfore the date of 
a winding up order, the debts to which priority is given by this ection filiaJl lie a 
first charge on the goods or effects bo distrained on, or the prooeeda of the sak 
thereof * ^ 

Provided that ra respect of any money paid under any such cherge tho land- 
lord or other person shall bare the same rights of priority os the person to whom 
the payment is made. 

(5) The date hereinbefore in this section referred to is^ 
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{/) in the caw of a comxuiij ordered fco be wound up compulfsonlj wlucU 
\\ id not pi( \inahly rommencod to l)c wound up \oluntarLly, the date of 
Liifj \Mndnig tip 01 del , ond 

(/) in nnv oHui cam the date of thi cominenooinent of the winding up 

Unsecured Debts of Creditors 

Alter paying the preferential creditors, the next step for 
thi li juuivtoi to tike is f) distnbute the surplus among all ordinary 
creditors The rules of \ uious High Courts provide m one form 
or odu I proi edure as to the listing of these debts, passing of 
ihcin ind tlien pti> in^ iheiu in instalments known m technical 
Kngu ig( X '‘d.^iJeiuls of so much per rupee or so much per 
pound liter due notice. The unsecured creditors naturally rank part 
piissii, t L , oil ecpi il lootiin? In case of interest, the rules of High 
Coal Is rieuerillj p»o\ide tliat debts and claims which carry interest 
shill he. c iUlled to Ktene duidends on what was due on principal 
tnd 1 ! t( rest at the date of winding up The creditors whose debts 
ai d ( 1 II ns ire barred b\ 'mutation should not he paid. 

Distribution among Contributories 

After the paj inent of xll creditors and debts as well as costs 
charges and remuneration of the liquidator in full, contributo- 
ries hue to be paid and foi this pm pose the rights of contributories 
must be adjusted. 

In a case of compulsuiy liquidation Sec. 192 applies, where it 
IS laid down that the Couit shall adjust the rights of the contributo- 
ries among themselves and distribute any surplus among the persons 
entitled thereto. The guiding principle here will be that a 
shareholder or contributory cannot participate m any distribution of 
assets unless he has paid all calls made on him (Gnssa//*s Case, 
1866, 1 Ch 528). Alter all the contributories are paid in full, if a 
Ssurplus remains, then that surplus will have to be distributed 
according to the rights of the contributories as laid down by the 
articles of association and the memorandum of the company 
concerned Here a fully paid shareholder can come in and claim to 
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be placed on the list of contributories for the purpose of having his 
rights adjusted as between himself and other contributories not fully 
paid {Anglesea Colliery Co., 1866, 1 Ch. App. 555 ; see also 
Driffield Gas Light Co., 1898, 1 Ch. 451). The distribution or 
adjustment in this case is made on the looting of the nominal 
amount of shares and not according to the actual amounts paid up, 
and where a certain number of shareholders are paid more than the 
others, the Court interferes und adjusts the amount until all are 
paid in the same proportion and thereafter the surplus is distributed 
in proportion to the nominal amount of the share (Re Hodge ^ 
Distillery Co., ex parte E. Maude, 1870, 6 Ch. App. 51 : In re 
Driffield Gas Light Co., 1898, 1 Ch. 451 ; re Wakefield Rolling 
Stock, 1892, 3 Ch. 165). This adjustment may be made either by 
making larger payments to those who have paid larger amounts or 
by making calls (See re Hodge's Distillery Co.*s Case ; also Wake 
field Rolling Stock Case cited above; Rc Anglo-Coniincntal 
Corporation of Western Australia, 1898, 1 Ch. 327). 

Where shares carry preferential rights both as to dividend and 
capital these shares must be paid up in priority to any amount that 
may be payable to other shareholders of other classes which are 
deferred to those preference shares. If, on the other hand, they are 
not preferential as to capital, they of course, rank equally witli 
ordinary shareholders in connection with the distribution of the 
surplus among contributories. 

Pending Liquidation 

According to S. 244, when any winding up is not concluded 
within one year after its commencement, the liquidator must file, 
once in each year and at intervals of not more then 12 months, in 
Court or with the Registrar as the case may be, a statement in the 
prescribed form with respect to the proceedings in and position of the 
liquidation. If the statement is filed in Court a copy must be filed 
simultaneously with the Registrar. Such statement is to be open 
for intpeclion by any creditor or contributory of the company at 
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nil reasonable times on payment of the prescribed fee, and he may 
also obttun a copy or extract if so desired. 

Payments Into Bank 

S. 24 1 A imposes on the liquidator in any winding up a duty to 
open a special banking account and pay all sums received by 
him as liquidator into such account. Under the English Act 
unless special leave is obtained from the IJoard of Trade to keep an 
:u c ounl at a local bank, the liquidator must pay all moneys received 
by him into the Companies liquidation Account at the Bank of 
England. 

In a compulsory winding up under the Indian Act, the money 
must be payed into a scheduled bank. 

A bqiiidatoi in any winding up cannot retain a sum excee* 
ding Rs, 500 (£5o under the English Act) for more than 10 days 
u ilhuiit a valid reason. If he does so retain it and is unable to 
gi\e a satisfactory explanation to the Court (the Board of Trade in 
English law), he will be charged with interest at the rate of 20 
per cent per annum on the amount so retained m excess and in 
addition his remuneration will be disallowed and he may be remo- 
\ed from his office and held liable for any expenses caused by 
his default. 


Unclaimed Dividends etc. 

A new section, S. 244 B was introduced by the Amending 
Act of 1940 by which the liquidator must pay to the credit of the 
Companies Liquidation Account of the Reserve Bank of India (The 
Bank of England under the English Act,) any money in his hands 
or under his control representing unclaimed or undistributed assets 
or dividends which have remained unclaimed or undistributed fot 
Six mouths. 

Any persons entitled to participate in the sums so paid into the 
Companies Liquidation Account may apply to the Court for an 
order for payment to them of any of these sums due to them. 
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In connection with this, the rules of various High Courts 
provide that upon termination of proceedings for winding up of a 
company, the official liquidator shall bring in his balance sheet 
of receipt and payments verified by his affidavit and that he shall 
pass his account, and that the balance, if any, due on final account 
shall be certified by the judge and that the payments by the official 
liquidator out of the said balance, if any, may be made in such 
manner as the judge directs. In this case the recognizances 
entered into by the parties may be vacated. After the passing 
of accounts the official liquidator may apply for an order that the 
( ompany be dissolved from the date of such order. Here Sec. 
242 of the Indian Companies Act also lays down that when the 
company has been wound up and is about to be dissohed, the docu- 
ments of the company with the liquidators may be disposed of either 
(1) in case of a winding up by or subject to the supervision of the 
Court in such way as the Court directs or (2) m case of voluntary 
winding up m such a way as the company by extraordinary resolu 
tion may direct 

After three years from the dt«^solution of llie company no 
responsibility shall rest on the company oi the liquidatois or any 
person to whom the custody of the documents has bren committed 
by reason of the same not forthcoming, by any person claiming to 
be interested therein Usually the rules provide that the procedure 
of the winding up of the company after the winding up is coniple 
ted should be that the file and books containing the official hquida 
tor’s account be deposited in the records of the Court 

Remuneration of the Official Liquidator 

The remuneration of the official liquidator is fixed by the Court. 
The Bombay High Court Rules have fixed the following scale in 
Rule 712 which is to be followed unless otherwise ordered by 
the Judge : — 
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Upon total assets, including produce of calls on contributories, 
realised or bro ight to credit, and not being moneys received and 
spent on carrying on the business — 

In High In suboidinate 




Court. 

Courts 

On the first Rs. 10,000 

or fraction thereof 5 4 

3X% 

On th^ next Rs 15,000 

do 

3% 

2K% 

On the next Rs 25,000 

do 

2‘/^% 


On the next Rs, 50,0u0 

do. 

2‘/. 

iH% 

On ?in> sums above Rs 

1,00,000 do. 

1 ^ 


On rents recovered 


5/. 

3>4‘i 


Defunct Companies 

Section 2+7 ernpoweis the Registrar to strike off his register, 
the name of anv company whuh though not legally dissolved is 
not carrying on business or is not in operation, or the name 
of anv cornjiaiiy which is being wound up but the Registiar has 
reason to belicxe that no liquidator is acting or, in spite 
of the affairs of the company being completely wound up, no 
returns have been made by the liquidator as required by the Act 
for a period of six consecutive months after notice demanding the 
returns has been sent by post to the company oi the liquidator at 
his last known place of business 

The section prescribes the following procedure, i.e,, when the 
Registrar has reasonable cause to believe that a company is not ni 
operation, he should send to the company by post a letter 
inquiring whether it is m operation. If no answer is received 
within one month, ^the Registrar must wnthm 14 days after the 
expiration of the month, send to the company by post a 
registered letter referring to the first letter and stating that no 
answer thereto has been received, and that if an answer is not 
received to the second letter within a month from the date thereof, 
a notice will be published in the local official Gazette w^th a view 
to striking the name of the company off the register. If no answer 
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is received to this within one month or if an answer is received that 
the company is not in operation, the Registrar may publish in 
the local Official Gazette and send to the company by post a notice 
that on the expiration of 3 months from the date of the notice, the 
name of the company mentioned therein will, unless cause to the 
contrary is shown, be struck off the Register and the company 
dissolved. 

In the other cases t.c., where no liquidator is acting, or where 
no returns are made by the liquidator, the Registrar may publish 
in the local official Gazette and send to the company a similar notice. 
Unless cause is shown to the contrary, on the expiration of the 
time mentioned in the notice, the Registrar may strike its name off 
the register and shall publish a notice thereof in the local Official 
Gazette. On such publication the company sliall be dissolved but 
the liability, if any, of every director and member of the company 
shall continue anc^may be enforced as if the company had not been 
dissolved. 

The Court may order the name of the company to be 
restored to the register on an application of any member or creditor 
who feels aggrieved by the removal, provided the Court is satisfied 
thIEt the company was in operation at the time of striking off or that 
it is otherwise just and proper that it should be restored to the 
register. 



CHAPTER XVI. 

VOLUNTARY AND SUPERVISION 
WINDING UP 

Voluntary Winding Up 

In CISC of voluntary winding up, the » action is, as the term 
imphts, ‘‘voluntaiy This may be done either when the company 
iuj '.onie rtason of its ov.n want-i to slop or cease carrying on 
business e\en though it is quite solvent, or \\hen it finds that by 
i( isoii of its liabilities, it is unable to continue such business. 
J nder the old Act voluntary winding up used to be resolved upon 
ind c onducted entireh and exclusively by the company and the 
lifiiiidator appointed by it, but under the Indian Companies 
{ Vniendineiit) \tt of 1935, voluntary winding up is now divided 
into two denominations, vtz., (1) members' ^oluntary winding up 
ukI (2) creditors’ \ oluntary winding up. The company may be 
wound up voluntarily under Sec. 203 as follows — 

( 1 ) WnciL Uif period (if iri>) fixed for tin duiatioii of tin t oinpniij by the 
iniuJt= txinrth oi llu event (if an>) ogcuts on the ocenueme of which 
the ai ticks proMdc that the company is to be dissohed and the company 
m ^cncml meeting li \e pa-^sed a reiolution requiimg tlio company to lie 
wound up^ohiTibuily , 

^ (2) Tf the f ompniy icsolves by special resolution tliat the company lie 
wound 111) volimiirily , 

(- 1 ) If tlir ( oinijany rc ohes by extraordinary resolution to the efEect ttint it 
c by loagon of its habihties continue its business, and that it is 

ad\ n able to wind ui» and the cxpiession “reholution for winding up’ 
when u^)d heieafter in tins pirt means rcBolutiou passed under clause I, 
II or III of this BGLtion 

From this it will be seen that when there is a provision m 
the articles that by the happening of a particular event, or 
expiry of a certain period, the company is to be wound up, as 



33S 


Indian Company Law 


soon as the event occurs or the time provided expires, the directors 
must call a meeting of the company and place before it the resolu- 
tion to wind up voluntarily. Here an ordinary resolution is 
sufficient. The proper notice should be given under the direction 
of a properly constituted board of directors at which a 
quorum must be present [in re Bridport Old Br every Co., 
1867, 2 Ch. 191; Harbcn y. Philips, 1883, 23 Ch. D. 14). In 
drafting the notice as well as the resolution it is best to follow the 
wording of the Act. The winding up commences frojn the tune 
that the resolution is passed (\Vestion\ Case, 1870, 4 Ch. D. 20). 
It may be noted that it will still be open to any member of the 
company, who in case of liquidation is known as a contnbwtory, to 
petition to the Court for compulsory winding up of the company. 
A provision in the articles, it has been held, does not in any way 
deprive a member of this statutory right. The usual course, 
however, is to pass a special resolution for the purpose of winding 
up voluntarily. An extraordinary resolution is generally passed m 
case of companies which are unable to carry on business by reason 
of their liability. It will be thus seen that in the first case an 
ordinary resolution is wanted whereas m the third, an extraordinary 
resolution is necessary, and in the second, a special resolution must 
be passed. Thus in the first and third cases, liquidation commences 
from the date of the resolution, whereas m the se:ond case, the 
voluntary liquidation will commence from the time of the ^>assing 
of the resolution for voluntary winding up (S. 204). 

t 

The effect of voluntary winding up is that from the 
commencement of such winding up the company shall cease to 
carry on business except so far as may be necessary for the beneficial 
winding up of the company. The corporate state and the corporate 
powersof the company shall, notwithstanding any thing to the contrary 
in its articles, continue until it is dissolved (S. 205). It should be 
however noted that when a voluntary liquidation is followed by a 
compulsory order, the date of the commencement of the compulsory 
liquidation is the date of the voluntary liquidation [In the matter 
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of Indiiin States Bank Ltd t I93^t 56 692) In voting for 

the resolution of binding up, the same rules as to voting in the 
ordinary affairs of the company according to its regulations shall 
apply both with regard to voting personally as well as by proxy. 
The notice of the resolution, special or extraordinary, to wind up the 
f ompary \ oluntanly, should be idvertised in the Gazette within 
ten days of the passing of the same and also in some newspaper 
cirtiilating m the district where the legistered office of the company 
is si tinted (Sec 206) 

The Two Types of Voluntary Winding Up 

Vs we hue seen above under the Indian Companies 
( Vmcndnicnt) Act 1936, voluntary winding up is divided into two 
di\ isions, (l) members’ voluntary winding up \nd (2) creditors’ 
voluntary winding up In this connection it is laid down that where 
It lb proposed to wind up a company voluntarily, the directors of 
tne conipanv, or in a case where there are moie than two directors, 
the majority ol directors must at a meeting held before the day on 
which the notices of the meeting at which the resolution for the 
winding up of the company is to be proposed are to be sent out, 
make a declaration* verified by an affidavit, to the eflecl that they 
have formed an opinion after having made a full enquiry into the 
affairs of the company that the company will be able to pay its 
debts m full within a period not exceeding three years from the 
commencement of the winding up. Thus where this declaration, 
generally called the ‘‘declaration of solvency” is made and 
supported by a report of the company’s auditors on the company’s 
affairs and registered with the registipr, the same shall have effect 
In cases where such a declaration has been so made and regis 
tered the voluntary winding up shall be known as “members’ 
voluntary winding up”, whereas, wheie no such declaration 
has been made and delivered, the voluntary liquidation will be 
called “creditors’ voluntary winding up” (S. 207). Under a 
members' v oluntary winding up there is a presumption, until the 
contrary is shown, that all the debts of the company will be paid 
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in full, and it must be taken that the company is solvent \\hen there 
IS no evidence to the contrary {Gerard v. Worth of Pans Ltd 
[1936] 2 AIL E. R. 905). 

Members’ Voluntary Winding up 

In connection with a members’ voluntary winding up tlie 
company in general meeting shall appoint one or more 
liquidators for the purpose of winding up the aflaiis and distnbu 
ting the assets of the company and ma> fix their remuneration. 
On the appointment of such a liquidator, all the povveis of the 
directors cease, except so fai as the company in general meeting oi 
the liquidator sanctions a continuance thereof vS. 20S \) 

In case where a vacancy occurs by death, icsignation oi 
otherwise m the ofhee of the hquidatoi appointed by the compan\, 
the company in general meeting ma>, subject to any airangcnient 
with its creditois, fill m the vacancy. In order to fill m such a 
vacancy a general meeting may be convened by any contributory oi 
if there are more than one, by the continuing luiuidators. This 
meeting is to be held m the planner provided by the Companjes 
Act and by the articles or in r>Lich manner as may be determined by 
the Court on application by any contributory or by the continuing 
liquidators (S. 20313). 

In case of a members’ voluntary winding up where the whole 
or part of the company’s business or property is proposed to be 
transferred or sold to another company (whether within the 
meaning of the Indian Companies Act or not) the liquidator of the 
fir^t named, or the “transfeior company’* may, with the sanction of 
a si>ecial resolution of the said company, receive in compensation 
or part compensation for the transfer or sale, shares, policies 
or other like interest m the second or the transferee company for 
distribution aiilong the members of the transferor company , or the 
liquidator may enter into other arrangements whereby the members 
of the transferor company may, in lieu of receiving cash, shares, 
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polices or other like interest, participate in the profits of or receive 
any other benefit from the transferee company (S. 205C(1)). Any 
sale or arrangement under Sec 2080 (1) is binding on the members 
of the transferor company. Any member of the transferor company 
who did not vote m favour of the special resolution may express 
his dissent therefrom in writing addressed to the liquidator, and 
]ea\e the same at the registered office of the company within seven 
da>s after the passing of the resolution, and require the liquidator 
either to ahstiin irom carrying the resolution into effect or to 
purchase lus interest at a price to be determined by agreement or by 
arbitr ition is pro\ idcd under the \ct (S. 208C. (3) ). In ca*5e the 
li luid itor elects to puu hase the member’s interest, the purchase 
money must he pud before the company is dissolved This 
purchase money ina> be rai-.ed by the liquidator m such manner as 
nny be determined by special resolution (S. 208C (4)). The 
speci il usolution shall not be invalid for the purpose of this bee 
JOSC by leasonthit it is passed before or concurrently with a 
usolution foi voluntary winding up or for appointing liquidators, 
b U if in order u made within a ye ir tor winding up the company 
l)y order subject to the supervision of the Court, the special resolu- 
tioii snail not bt valid unless sanctioned by the Court In this 
( onnection prov isions of the Indian Arbitiation Act, 1899, other 
than those restricting the application of the Act in respect of the 
subject matter of the arbitration, shal^pply to all arbitrations in 
pursuance of this section (S. 208C (5) and (6) ). 

In a case where the members’ volnntary winding up 
continues for more than one year, the liquidator must summon 
a geneial meeting of the company at the end of the fir ft year 
from the commencement of the winding up and each succeed- 
ing year, or as soon thereafter as may be convenient within 
ninety days of the close of the year. He shall lay before this 
meeting an account of his acts and dealings and of the conduct 
of the winding up during the preceding year and a statement 
in the prescribed form containing the prescribed particulars 
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w ith respect to the position of the lff]uidation failing which he 
shall be liable to a fine not exceeding Rs 100 (S 20SD), 

As soon as the affairs of the company are fully wound up, 
the liquidator shall make up an account of the winduig up showing 
how the winding up has been conducted and tlie property of the 
company has been disposed of, and thereupon shall call a general 
meeting of the company for the put pose ol laying before it the 
accounts and gi\ ing his explanation thereon This meeting is to be 
called by advertisement specifying the time, place and object, and 
must be published one month at least before the meeting m the 
manner specified m Sec. 206 (l) toi publuation of a notice within 
one week. After that meeting the liquidator must send to tlie regi- 
strar a copy of the accounts and must make .i return to him of the 
holding of the meeting and of its date If this copy is not sent or 
the return is not made, the liiiuiclitor shall be liable to a fine not 
exceeding Rs. 50 for ever> day duiiiig which the default continues 
Where a quorum is not piesent at the meeting, the liquidator shall, 
in lieu of thfe said return, make a letiun that the meeting was duly 
summoned and that no ciiiorum was present at it. In a case^ where 
such a return is made, the provisions as to the making of the return 
shall be deemed to have been complied with Three months from 
the registration 4l the return the company shall be deemed 
to he dissolved unless the (?oint, on application of the liquidator 
or any other person who appears to the Court to be interested, 
makes an order deferring the date at Avhich the dissolution of the 
company is to take effect for such time as the Court thinks fit. In 
this case the person on whose application the order of the Court 
was made must, within 21 days after tjiie making of the order, deliver 
to the registrar a certified copy of the ordei foi registration, failing 
which the applicant shall be liable to a fine not exeeding Rs. 50 for 
every day during which the default continues (b. 208E). 

It will thus be seen that in case of a members’ voluntary 
winding up, the whole of the conduct of the voluntary liquidation 
remains in the hands of the members or shaieholders. 
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Creditors" Voluntary Winding Up 

Where the directors are nnt able to make a declaration of 
solvency as required under Sec. 207 the voluntary winding up shall 
be conducted under the regulations applying to the voluntary 
winding up. 

Here the company must cause a meeting of the creditors to 
be summoned for the day or the day next fallowing the day on 
which there is to be held a members' meeting at which the 
resolution for voluntary winding up is to be passed, and shall cause 
the notices of the said meeting of creditors to be sent by post to the 
creditors simultaneously with the notices of the said meeting of the 
company. The notice of this meeting must be advertised according 
to the provisions of Sec. 206 (1) for publication ol a notice. 

The directors must cause a full statement of the position ot the 
company’s affairs, with a list of the creditors of the company and' 
the estimated amount of their claims, to be laid before this meeting 
of the creditors at which meeting one of their numbers must be 
ai^pointed by them to preside who must be so present and preside 
thereat (S. 209A (l), (2), (3) & (4) ). 

If the meeting of the company is adjourned and the resolution 
IS paf^sed at some adjourned meeting, any resolution of the 
creditors passed at this meeting shall have effect as if it had been 
passed immediately after the passing of the resolution for the 
winding up of the company. In this case if default is made in 
complying with the requirements of subsections (1), (2), (3) and (4) 
it would entail a penalty of a fine not exceeding Rs. 1,000 on the 
company or directors as the case may be (S. 209A (6) ). 

The creditors and the company at their respective meetings 
mentioned in Sec. 209 A may n^ominate a person to be the 
liquidator for the purpose of winding up their affairs and 
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distributing the assets of the company. If the creditors and the 
company nominate different persons, the person nominated by the 
creditors shall be the liquidator. If no person is nominated by the 
creditors, the person, if any, nominated by the company shall be 
liquidator. Where, however, different persons are nominated, any 
director, member or creditor of the company may, within seven days 
after the date on which the nomination was made by the creditors, 
apply to the Court for an order either directing that the person 
nominated as liquidator by the company shall be liquidator instead 
of, or jointly with, the person nominated by the creditors, or 
appointing some other person to be appointed by the crediior*^ 
S. 209B). 

Here the creditors may at the meeting so held under Sec. 20yA 
or at any subsequent meeting, if they think fit, appoint a 
committee of inspection consisting of not more than five persons, 
and after such a committee is appointed the company may, either 
at a meeting at which the resolution for voluntary winding up is 
passed or at any time subsequently in general meeting, appoint such 
number of persons as they think fit to act as members of the 
committee not exceeding five in number. The creditors may, 
however, if they think fit, also resolve that all or any of the persons 
so appointed by the company ought not to be members of the 
committee of inspection. In such a case the persons mentioned in 
the resolution shall not, unless the Court otherwise directs, be 
qualified to act as members of the committee. On any such appli- 
cation to the Court, the Court may, if it thinks fit, appoint other 
persons to act as such members in place of the persons mentioned 
in the resolution (S. 209C). 

The committee of inspection, and where ^there is no 
committee, the creditors, may fix a remuneration to be paid to 
the liquidator or liquidators, and where the remuneration is 
not so fixed, it shall be determined by the Court. 

On the appointment of a liquidator all the powers of the directors 
cease, except so far as the committee of inspection, or if there 
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i-i no such comipittee, the creditors, sanction the conttnuance 
thereof (S. 209D). 

Where there is a vacancy through death, resignation or other- 
wise m the office of a liquidator, other than a liquidator appointed 
by, or by ihe direction of, the Court, the creditors may fill in the 
vacancy (S. 209E). 

The provisions of Sec. 208C applying to the transfer of the 
whole or part of the business of the company which is being wound 
up, to a traiiferee company, as dealt with above under the members* 
\olLint.iry winding up, shall also apply in case of a creditors’ 
voluntary winding up, with the modification that the powers of the 
iKluidator under the said section shall not be exercised except with 
the sinction of either the Court or the committee of inspection 
(S 20Qr) 

In a case where the creditois’ voluntary winding up continues 
for more than one year, the liquidator must summon a general 
meeting both of the company and ot the creditors at the end of the 
fir it year from the commencement of the winding up, and each 
succeeding year or as soon thereafter as may be convenient, and 
diall lay before the meetings, accounts of his acts and dealings and 
ot the conduct of the winding up during the preceding year, and 
must present a statement m the prescribed form containing the 
presciibed particulars with respect to the position of the winding 
up. Failure to comply with these requirements Will render him 
liable to a fine not exceeding Rs. 100 (S. 209G).’ 

As soon as the affairs of the company are fully wound up 
the liquidator must make up an account of the winding up, 
'•howuig how the winding up has been conducted and the 
property of the company has been disposed of and thereupon 
shall call a general meeting of the company and a meeting of 
the creditors for the purpose of laying the accounts before the 
meetings and giving an explanation thereof. The meetings 
shall be called by advertisement m the usual way as prescribed 
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by Sec. 206 (1). Within one week after the date of the ^aid 
meetings or if the meetings are not held on the same date, 
after the date of the later meeting, the liquidator must send to the 
registrar a copy of the account, and make a return of the holding 
of the meetings and their dates. If the copy is not sent or return 
not made as required, the liquidator is liable to a fine not exceeding 
Rs. 50 for every day during which the default continues. In case, 
however, a quorum, which for this purpose shall be two persons, is 
not present at either of such meetings, the liquidator shall in lieu 
of such return, make a return that a meeting was duly summoned 
and that no quorum was present thereat. L pon such a return being 
made the provisions of this sub-section as to the repoiting and the 
return shall be deemed to have been complied Avith, On the 
expiry of three months from the registration of this return the 
company shall be deemed to be dissolved unless, as m the case of 
members* voluntary winding up, the Court otherwise directs on the 
application of the liquidator or of any other person who appears to 
the Court to be interested. 

Voluntary Liquidation Generally 

Apart from the special regulations w Inch apply to the members ' 
voluntary winding up and the creditors* voluntary winding up 
respectively as stated above, the general regulations as to voluntary 
winding up as provided for in Secs. 211 — 218 (both inclusive) of the 
Amendment Act of 1936, apply to every voluntary winding up, 
whether the same be a members’ or a creditors* voluntary winding up. 

Consequences of Voluntary Winding Up 

On the voluntary winding up of the company, there shall be 
the following consequences : — 

(1) The assets of the company are to be realised and 
applied to the satisfaction of its liabilities pan passu 
and, subject to such applications shall, unless the 
articles otherwise provide, be distributed amipng its 
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members according to their fights and interests in the 
company (S* 211). 

One or more liquidators shall be appointed. 

The powers of the directors cease on the appointment of 
the liquidator except so far as in a members’ winding 
up the company or the liquidator, or in a creditors* 
winding up, the committee of inspection or when 
there is no committee, the creditors, sanction their 
continuance. 

The liquidator may, in the case of a members’ voluntary 
winding up, with the sanction of an extraordinary 
resolution of the company, and in the case of a 
creditors’ voluntary w'inding up, with the sanction of 
either the Court or the Committee of inspection, 
exercise any of the powers given by clauses (d) (e) (f) 
and (h) of Sec. 179 to a liquidator in a winding up. 
The exercise by the liquidator of the power given by 
this Act shall be subject to the control of the Court 
(S. 212 (1) (a)). 

Without the sanction of the Court or the Committee of 
inspection the liquidator can exercise any of the other 
powers given by the Act to the liquidator in a 
windind up by the Court (S. 212 (1) (b) ). 

The liquidator may exercise the powers of the Court 
under the Companies Act with regard to the settlement 
of the list of contributories and the list of contribu- 
tories shall be prima facie evidence of the liability of 
the persons named therein to be contributories (S. 212 
(1) (c) ). ■ 

The liquidator may exercjse the power of the Court of 
making calls (S. 212 (d) ). 

When more than one liquidator is appointed any 
powers given by this Act may be exercised by 
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such one or more of them as may be determined 
at the time of their appointment. In default of 
such determination, they may be exercised by any 
member not less than two. 

(9) If from any cause whatever there is no liquidator 
acting, the Court may appoint a liquidator (S. 213 
( 1 ) )' 

(10) The Court may, on cause shown, remove a liquidator 
and appoint another liquidator (S. 21 3 (2) ). 

Appointment of Liquidator 

We have already dealt with the manner in which liquidators in a 
members* voluntory winding up and a creditors’ voluntary winding 
up respectively, are appointed. This is usually done soon after 
the passing of the resolution for voluntary winding up, either 
ordinary or extraordinary, or after the confirmation of the special 
resolution, as the case may be. As soon as the liquidator is 
appointed he should give notice to the registrar of his appointment 
in the prescribed form within twenty-one days of his appoint- 
ment, Failure to comply with this requirement entails a fine not 
exceeding Rs. 50 for every day during which the default continues 
(S. 214). 

The Court may, on cause shown, remove a liquidator and 
appoint another liquidator (S. 213 (2) ). In this connection it 
should be shown that he was unfit, or unsuitable, either presonally, 
or on account of his connection with some parties interested in the 
liquidation, such as the directors or promoters, whose conduct may 
be in question in connection with the proceedings [Sir John Moore 
Mining Co., 1879, 12 Ch.D. 325 ; Adam Eytoih 1887, 36 Ch, 299) ; 
or guilty of misconduct, such as making profits beyond his legitimate 
TomixnerKtion {Devonshire Silkstone Coal Co., 1878, W.M. 71); 
or when his removal is necessary in the interest of the winding up 
(See Adam Eyton quoted above) ; or where the liquidator persists 
in proceedings against the majority wishes of the creditors 
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\Tavistock Iron Works Co*, 1871, 19 W.R. 672), Insanity or 
absence from the country are grounds for removal {North Motion 
Alining Co., 1386, 34 W.R. 527 ; Scotch Granite Co., 1867, 17 L, 
T. 533). One who is either a creditor or a contributory can make 
au application for removal of the liquidator [New De Kaap, 1908, 
1 Ch. 589). The removal is, of course, entirely at the discretion of 
the Court and the appeal Court will not interfere if satisfied that 
proper cause was shown; and to be satisfied on that point it will 
consider evidence W inston Grange Steamship Co., 1900, 17 

T.L.R. 553). 

Remuneration of Voluntary Liquidator 

The remuneration, according to Sec. 2o8A has to be 
fixed at the meeting by the contributories or at a subsequent 
meeting. If that is not done under Sec. 216 an application can be 
made to the Court to settle this remuneration as the Court thinks 
just {Amalgamated Syndicate Ltd., 1901, 2 Ch. 181). In case of 
a creditors’ voluntary liquidation the committee of inspection, or. if 
there is no such cominitlee, the creditors may fix the remuneration 
10 be paid to the liquidator or liquidators, and when the remuneration 
is not so fixed it shall be determined by the Court (S. 209D), 
Generally speaking, the rules of the High Court as to remuneration 
of liquidators will be a guide, in connection with both compulsory 
and voluntary liquidation, lor the Court to follow. 

Powers of Voluntary Liquidator 

The powers of the liquidator in voluntary liquidation are 
very wide, because he acquires all the powers of the official 
liquidator which in a members’ voluntary liquidation he can 
exercise without the sanction of the Court He is also given 
power by the Act to settle the list of contributories and to 
make calls, also to pay debts and to adjust the rights of con- 
tributories. Further he can call a meeting of the company for 
obtaining sanction for any particular step he wishes to take, 
either by a special or extraordinary resolution, and in case the 
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liquidation continues for more than one year, he summons a general 
meeting of the company at the end of the first year from the date of 
the commencement of the winding up, and during each succeeding 
year, if the liquidation lasts for more than one year, before which 
he must lay a statement in the prescribed form containing the 
particulars required with regard to the proceedings in the liquidation 
and the position with regard to them (Ss. 208D and 209G). He 
has the power to apply to the Court to determine any question 
arising in the winding up or in order to enforce calls 216). The 
object of the law here, is to leave the company and its liquidators 
to manage its financial affairs, as far as can be done, independently, 
and they are expected to come to Court only in extreme cashes. 

The powers, as specifically given to the voluntary liquidator by 
the Act, which he can exercise without the sanction of the 
Court, and which the official liquidator in case of compulsory 
winding up can only exercise with the sanction of ihe Court are 
the following : — 

(1) To institute and defend suits. 

(2) To carry on the business of the company so far as may 

be necessary for the beneficial winding up of the 
company. 

(3) To sell the moveable and immoveable property of the 

company by auction or by private contract, 

(4) To execute m the name of the company, deeds, receipts, 

and other documents and for this purpose to use the 
company’s seal. 

(5) To claim and prove in the insolvency of any contri- 

butory for any debt due from the insolvent to the 
company. 

(6) To draw, accept, make or endorse a bill of exchange, 

hundi or promissory note on behalf of the company, 

(7) To raise on securities on the assets of the company 

any money required for the purpose of liquidation. 
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(8) To take out m his ojficial name letters of administration 

of any deceased contributory and to do any other act 
necessary for obtaining payment of money due from 
the contributory or his estate which cannot be conve- 
niently done in the name of the company. 

(9) To do all such other things as may be necessary for 

the winding up of the company and distributing the 
assets. 

It may be noted that according to Sec. 212 of the Indian Com- 
panies (Amendment) Act of 1936, the powers numbered 4, 5, 6, and 
S can be exercised in the case of a “members’ voluntary winding up” 
with tne sanction of the extraordinary resolution of the company 
and in the case of a “creditors* voluntary winding up” with the 
sanction of either the Court or the committee of inspection. The 
rest of the powers ma> be exercised by the liquidator without such 
sanction. 

According to the powers given in Sec. 208C the voluntary 
liquidator in a “members' \oluntary winding up” can sell the 
whole or any part of the business or the property of the company, 
or transfer it with the sanction of a special resolution con- 
ferring the general authority or an authority in respect of any 
particular arrangement, and m return receive by way of com 
pensation or part compensation for such sale or transfer, shares, 
policies, or other like interest in the transferee company for 
distribution among the members of the transferor company, or 
may enter into any other arrangement whereby the members of 
the transferor company may, in lieu of receiving cash, shares, 
policies, or other like interest, or m relation thereto, parti- 
cipate m the profits or receive any profits from the transferee 
company. This arrangement for sale or transfer under these 
circumstances would be binding on the members of the 
transferor company, subject of course to the right of members 
who dissent to this in writing to get their share or interest 
purchased at a price to be determined by agreement or by 
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arbitration m manner provided for m the Companies Act. Wherg 
the liquidator elects to purchase the members* interest, the purchase 
money must be paid before the company is dissolved and may be 
raised by the liquidator in such manner as may be determined by 
a special resolution. The same rule applies in case of a ^'creditors* 
voluntary winding up** with the modification that the powers of 
the liquidator shall not be exercised except with the sanction either 
of the Court or of the committee of inspection (S. 209F). 

In connection with the proving of debts m voluntary liquidation 
the proof need not be as strict as in case of compulsory liquidation. 

In case of statute-barred debts, the voluntary liquidator <(J;iould 
not pay them as it is very doubtful whether he can. 

Making of Calls in Voluntary Liquidation 

In voluntary liquidation, the liquidator is given full powers to 
settle the list of contributories and to exercise the power of the 
Court to make calls (S. 212 (1) (d)). The list of the contributories 
settled by the liquidator in voluntary liquidation is prtma facte 
evidence of the liability of these persons. The voluntary liquidator 
should give notice to each contributory of the appointment to settle 
the list though it has been held that he is not bound to do so. In 
preparing the list of contributories he has to make out two lists, 
VIZ , “A** and *‘B*' lists of contributories. In the “A” list he 
includes all those members of the company at the time of the 
commencement of the liquidation and who have not paid up the 
face value of their shares m full. On the *‘B*' list he places all 
those who, though not members at the commencement of the 
liquidation, may still be likely to be liable m case of failure of 
their transferees to pay the amount unpaid on shares because one 
year had not elapsed since the date they transferred their shares or 
ceased to be members^ The liquidator will try to recover m tbe 
first instance what he can from the “A** list contributories, and 
members of the ‘*B*' list shall not be liable to contribute unless the 
contribution from the A list is insufficient to pay out the debts and 
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adjust the rights of contributories among themselves. Here also, 
the contributory on the list will be liable to pay only that 
amount which the person who acquired his shares did not pay, and 
that too in cases where the debt of the company, in connection with 
which the contribution was levied, was incurrtd at or before the 
time the contributory on the “B” list was a member. In a volun- 
tary liquidation when a shareholder dies before the list is settled and 
his name is included in it and the Court has passed orders for 
payment of the balance, such balance can be reLo\ered from the 
legal representative and hen under Sec. 160 by taking proceedings 
lor admmistiation of the estate of the deceased shareholder and not 
by applying foi an order of payment against the legal representative 
or heir personally [In re the British India B. <S. /, Co., Vtiaaldas 
Dhanjt & Co. Shiva Chendubartahi 1934, 36 Bom. L. R. 1002). 

With regard to calls by the voluntary liquidator, they can only 
be enforced by an action, or by an application to the Court under 
bee. 216. The orders made by the Court in this connection may 
be enforced in the same manner m which decrees of the Court 
made in a suit before them may be enforced (S. 199). The above 
Sec. 216 lays down to the effect that in voluntary liquidation, the 
liquidator may make an application to the Court for enforcing 
calls, and the Court after determining the question may accede 
wholly or partly to the request. Besides making calls for the 
actual payment of debts due by the company calls may also be 
made for adjusting the rights of contributories am^g themselves. 

Duties of the Liquidator 

The duty of the liquidator is to pay the creditors and 
adjust the rights of contributories among themselves from the 
surplus, if any. The order m which this should be done is the 
following: — 

(1) Pay secured creditors out of the proceeds of their 
securities. 
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(2) Pay cost of liquidation including the liquidator's own 

remuneration. 

(3) Pay all preferential debts. 

(4) Pay ordinary unsecured creditors. 

(5) Adjust the claims of contributories among themselves 

from the surplus and pay them out. 

While distributing the assets the liquidator should provide for 
contingent liability after ascertamingit, otherwise it may be a breach 
of statutory duty. Where in a voluntary liquidation the liquidator 
distributed the assets of the company without making provision for 
liability of the company for future rent due under leases of the pre- 
mises rented by the company, it was beld that the liability was one* 
which ought to have been admitted to proof and that the liquidator 
had committed a statutory breach of duty. He was ordered to pay 
or provide for the same {Jame^ Smith & Sons [Norwood) Ltd. \. 
Goodman^ 1936, 1 Ch. D. 216). 

Winding Up under Supervision of the Court 

When a company has by its special or extraordinary resolution 
resolved to wind up voluntarily, the Court may make an order that 
the voluntary winding up shall continue, but subject to such super- 
vision of the Court, and such liberty for creditors, contributories, or 
others to apply to the Court, and generally on such terms and 
conditions as the Court thinks just (S. 221). This is done where the 
creditors or con Ctibu tones petition to the Court to the effect, and in 
considering the said petition, the Court has entire discretion as to 
whether to grant the request or not. As a general rule, where a 
resolution has been passed for voluntary winding up, an application 
of a single shareholder will not be considered by the Court for 
granting either a supervision or a compulsory order. If, however, 
the general body of shareholders in the meeting in which they passed 
a voluntary winding up resolution, desire the same to be continued 
under supervision of the Court, or where the general body of creditors 
so desire, the Court may, if it thinks proper, pass a supervision order. 
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The order for supervision pre-supposes that the company is in 
voluntary liquidation, and thus, the ftuparvisUm liquidation 
commences from the date of the resolution by which the company 
was placed in voluntary liquidation. If, however, the resolution to 
place the company in voluntary liquidation is invalid, the supervi- 
sion order cannot be made and thus it is necessary at the time the 
supervision order is applied for that the voluntary winding up 
resolution preceding it was properly passed. 

In deciding between winding up by the Court, and the winding 
up subject to the Court's supervision, as well as in the appointment 
of liquidators, and other matters relating to winding up subject to 
the supervision of the Court, the Court will generally take into 
consideration the wishes of creditors and contributories and in case 
of difference, will generally prefer the wishes of creditors, unless 
their claims are small and properly secured (S. 223). 

Winding up under supervision has its own advantages. In 
the first instance it stays automatically all legal proceedings 
against the company (Ss. 222, 225 and 232). In the second 
place, the matter comes under the supervision of the Court to 
the extent laid down by the order of the Court, which may be 
as vigorous a supervision as in the case of compulsory liquidation 
or almost as slack as that in voluntary ^liquidation ; and the 
third point is that the Court may appoint on additional liqui- 
dator in supervision liquidation. Generally speaking voluntary 
winding up precedes the supervision winding up and even 
where it is decided from the very beginning to ask the Court 
to supervise the winding up, the resolution itself decides in 
the first instance that the company should go into voluntary 
liquidation and that the said voluntary liquidation should 
continue under the supervision of the Court [West Cumberland 
Iron and Steel Co.j 1889, 40 Ch. D. 361). Under Sec, 226 it is 
open for a supervision liquidation being followed by a compulsory 
winding up, and in such cases the compulsory liquidation will be 
deemed to have commenced from the presentment of the petition 
for the compulsory order [Taurine Co., 1884, 25 Ch. D, 118). 
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The Petition 

The petition for a supervision order may be made m the same 
manner as in the case of a compulsory order. It may be made 
either by the liquidator or the creditor. The liquidator in voluntary 
winding up will make this petition, if authorised to do so by the 
shareholders at the time they placed the company into voluntary 
liquidation. It is also done by the voluntary liquidator under 
Sec. 216 when the liquidation is threatened w'lth actions, in order to 
obtain a stay of these actions. 

A contributory’s application for a supervision order will not 
generally be accepted by the Court where a resolution ior voluntary 
winding up has been passed, unless it can be proved that there has 
been fraud on the rights of the dissenting minority or that corrupt 
influences have been used against them. It may also be made if 
the company appears to be insolvent beyond doubt. 

In case where any creditor, or creditors, are prejudiced by the 
misconduct of the liquidator in voluntary winding up. or where the 
company is insolvent beyond doubt, the creditors may petition to 
the Court for a supervision order. The advantage of a supervision 
order is that all actions are stayed and the whole conduct of the 
liquidation comes under the supervision of the Court. Here the 
liquidator is to act according to the directions of the Court and get 
the benefit of the advice and assistance of the Court which can be 
obtained by him on application. 

In connection with this petition if it is lodged with a view to 
continue a voluntary winding up subject to the supervision of the 
Court, it shall for the purpose of giving jurisdiction to the Court 
over suits be deemed to be a petition for winding up by the Court 
(S. 222)m Here also the Court may, in deciding between winding 
up by the Court and winding up subject to supervision, in the 
appointment of liquidators and in all other matters relating to the 
winding up subject to supervision, have regard to the wishes of the 
creditors or contributories as proved to it by any sufficient evidence 
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;S. 22^). In this case, the Court can by the same or subsequent 
order appoint an additional liquidator under Sec. 224, who shall be 
subject to the same obligations and in all respects stand in the same 
position as if he had been appointed by the company. The Court 
can also remove any liquidator so appoiifted by the Court or any 
liquidator continued under the supervision order and fill any vacancy 
occasioned by the removal or by death or resignation. The liqui- 
debtor appointed by the Court has to give security, though in case of 
a liquidator appointed by the company, no security is sometimes 
taken [Hampshire Land Co., 1894, 2 Ch. 632). 
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INDIAN COMPANIES ACT, 1913 

(VII OF 1913) 


\( 1 (o utid nnn^Tifl the Ij\w rilaliiijs; to Tradiiij^ Conipaiiias aiul othor 

Association^. 

W KKRFiAS it is expeilifTii to consolidate and ampnd the law relating to Tnid-ng 
C'oiiipinics lunl othi'r Associations, It i** htveby cnacttal as follown; — 

PART I. 

PRELIMINARY. 

1. Short title, Commencement & Extent (1) This Act may bo calkd the 
I'lihaji (’ompinues Act, 11)1.1. 

(•J) It shall conic intiQ force on the til's! <lu> of April 1014, and 

(!) It extends to the 'svliolc of Hrih‘'h India mclnding llritish Ruluchistan ind 
lilt Santhal Parganas. 

2. Definitions (1) In tbif? Act, unleps then* is anything repugnant in the subjt- I 
01 context, — 

(1) “articles’ means the articles of a'^sociation of a company as originaJ^y 
framed or as altered hy a special resolution, inehiding, so far as they 
iipply to tho company, the regnlations, contained the case may hi ) m 
Table 11 in the Schedule annexed to Act No. XIX of 1^57 or in 'l able 
A in the First Schedule annexed lo the Indian Companies Aid, or 

in Table A in the First Schedule aniiexod to tins Act : 

(il) “company” ujeaiis a company torined and regustewd under this Ai i ct 
an existing company : 

( 1) “The Court” means the (3ourt having jurisdiction under this Act : 

(4) “debenture” includes debenture stock : 

(5) “director” includea any person occupying the position of a director by 
whatever name called : 

(6) “District” Court” means the pimcipol Civil (Jourt ol original jurisdicticn 
in a district, but does not include a High Court m the exercise of its 
ordinary original civil jurisdiction . 
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(7) “existing coinpany”^ineaiis a company formed and registered under the 
Indian Companies Act, J866, or undci any Act or Acta repealed thereby, 
or under the Indian Companies Act, lP8ii : 

(8) “Insurance company*’ means a company that caiTies on the business ot 
insurance eilboi solely or in common with any other business or 
basinesflcs i 

('J) ‘'manager” means a person who subject to the control and direction of 
the directors has the management of the wliole affairs of a company, 
and includes adduce tor or ail} other person occupying tlie posilion oi fi 
manager by whatever unnie called and whether under a contract of 
semcG or not : 

(9A) “managing agent” means a poroon, firm oi fomininv eniitlod to the 
management of the whole affinrs of a company h} virlnc of nn agreement 
with the company, and under the control and direction of the director;; 
except to the cxUmL, if any, oUieiwiv^ provided for in tho agreement and 
includes nnj person, firm or coinpin} ocscupying such x><>R‘tioii h> 
wdiatever name called : 

Explanation. — If a person occupying tlie positio, of a managing agent callh 
himself a manager ho slinll nevertheless be regarded as managing agi-ni 
and not ns manager lor the pui looses of this Act. 

(10) “memorandum” meaiiM the moinorandum of association of a companv 
as oiigmallj fmmed or as nltcrod in pursuance of the provimons ol 
this Act . 

(11) “officer” includes any director, managing agent, manager or secrotan 
but, save in soctions 230 and 237, does not include an auditor ; 

(12) “prescribed” means, as respects the pi-ovisions ot this Act rolating to the 
winding up ol companies, prescrilied by rules made by the lligli Court 
and, as respects tlie other provisions of this Act, presenbed by the 
Central Government. 

(13) “private company” moans a company which by its articles — 

(a) restricta the right to transfer its shares, if any: and 

(h) limits tho number of its morabors to fifty not including persons who 
are m the employment of tho company; and 

(o) prohibits any invitation to t)io public to Bubsc.nbe for the shares, ii 
ah} , or debentures of the company : 

provided tlixt where two or more persons hold one or more shares in a 
company jointly they shall, for the purposes of this definition, be 
treated as a single member ; 

(13 A) “public company” means a company incorporated under this Actor 
under tho Indian Companies Act, 1882, or imder the Indian Companies 
Act, 18CG, or under any Act repealed thereby, which is not a primte 
company : 
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(14) “prospeottis” means any proapec^as, notice, circular, advcrlisemont or 
other imitation, ofteriiit? to the public for subscription or pmchise any 
<^are4 oi dotienturep of a company but shall not me hid© any trade 
advertifcemont which shows on the face of it that a formal pjospecLus 
has been prepared and filed 

(15) "The registrar'’ means a registrar or assistant registrar performing under 
this Act the duty of registration of companiefe and 

(10) ‘*tihare ' means sliare in the sliaic capital of the company, and mcludes 
ttock except whcie a disunction between stock and shares is expressed 
or implied 

(17) “hading corpoiation means a trading eoi pom tion within the meaning 
of Item 13 ill LiiF-t 1 in the Seventh Scbedalc to the Qovemiiieni of India 
\Lt, 1135 

(2) Wlioie the asftpls of a company consist in whole oi in xiait of shares m 
iTicilici rompan> wLethti held ditccllj oi thiougb a nominee and whether that 
other company is a company within the mcanmg ot this Act or not, and 

(iv) tilt uuonnt ox tHTc shares so luld is it tht time when iht accounh oi 
Ihc lioldnv compauj aie midc up more tlian fifty per cent of the 
issued hhaifc capital of that othoi company or sucli as to entitle the 
comp uiy to more that fifty jiei cent o' ihc voting power m that other 
compvny, or 

(b) tilt conijiaiiy h ojxiwoi (not being power vcsLcd in it by vatue only of 
the piovjsious of a dehcnhirc timt doid oi* by virtue of hliarefe issued 
Ic it foi the puqiosL iii iaij«uaucc of those piovibions) directly or in- 
directly to appoint tlie majority of the diicdors of that other 
company, 

that other company sh ill be deemed to be a subsidi iry i ompany witlim the mcanmg 
of this Act, and the expression ‘subsidiary company' in tins Act means a company 
in the case of whicli the conditions ot this sub section aie satisfied and includes a 
buhbidiory company of such company 

Provided that where a company the ordinary business of which includes the len 
ihng ot mouey holds ehaies in anotbei company as security only, no account shall, 
foi the purpotie of determining under this section whether lliat other company is a 
subsidiary company, be taken of the shares so hold 

2A ProvUions as to companies registered in Burma or Aden before 
separation from India. Kotwitlistandmg anything in the last preoedmg section; a 
company which was immediately before the sopomtion of Biiima and Aden from 
India a Company as defined by the said section, bemg a company the registered 
oflioe whereof is in Burma or Aden, — 

(a) shall bo deemed for the purposes of this Act to be a company 
registered and incorporated outside British India, and 
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(bliall not, uiiletffi iihe sab]eck umtter or context ad re<iairee, lie included 
in fc]i6 expreasions *oompaii^', ‘existing company^ ‘public company^ 
and 'pri\rtte compAnv’ 

Pmvided tliat — (1) for tbe purposes of Section 277 of tins Act such a compaiij 
shall foi a period of six )itM>iith-> fiom the <^paiatiou, Lie deemed to bo a oompmy iii- 
rorporatcd and logistered m Briiisli Indii, 

(ii) Tbe separation of Bunm and Aden fioin India shall not render %alid any 
mortgage or dial ge winch, immediately befoie that date, void against the 
liquidator or cioditoi>. of such a oompany. 

3. Joriwiiction of the Courts. (1) Tbe Court ba\iug jurisdiction uudoi 
fln^ Act shall be the High Court ha\mg juiisihction in the placo at which Lin 
registered ofheo of ilie compiny la situate 

Provided that tbe Central Ciovemment maj, by notitication in the Oflicial 
Ga^tte and subject to^uch restnctionh and conditions as it tbmk'^ Jit, empower tiny 
Di'itnct Court to exercise nil or any of t)ic jurisdiction by this Act confeired upon 
the Court, and lu that case such I>i'^tLict ( oixit shall, as regards the juiisdicUou so 
conferred, lie the Court in respect of nil companies ba\ing ilieii legistencd offices in 
Iho district. 

(2) For tlie purposes of jurisdiction to wind up companies, the expression ‘re- 
gisteied oKice’ monub the i>laco which has longest lieen tlie icgisteicd office of the 
CO mxMiiTy during the BIX months immediately piecedmg tbe picftentaliou of the 
petition for wmding-up 

(d) Kothing in this section shall invalidate a piocoeding by reason of its being 
taken m a wrong Couit. 


PART IT 

' CONSTITUTION AND INCORPORATION. 


4. Probibatiem of purtnerib^e excoeding eertain number. (1) No 

company, association or paibnership consisting of more tJuin ten persona shall lie 
formed for the purpose of cairymg on the businefis of banking unless it is registered 
a>i a company undei tins Act, or is formed in pursuance of an Act of Pariament or 
j&ome otlier Indian Law , or of Royal Charter ox Letters Patent. 


(2) No company, association or partnership consisting of more than twenty 
pet sons shall l>e formed for the purpose of oanymg on any other busmesa that ha* 
tor Its object the acquisition of gam by tlxe oompany^ association or partnership, oi 
by tlxe individual members theieof, unless it is registeied as a oompany under this 
Act, or IS formed in pursuance of an Act of Parliament or some other Indian Law 
or of Royal Charter or Letters Patent. 


(J) This section shall not apply to a joint family carrying on joint family tra*^ 
01 business and where two or more such joint families form a partnership, in com- 
puting the number of persons for the purposes of this section, minor members of 
such families shall be excluded. 
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(3)""TBvwry memljer of o, compadiy, ftssociaUan or partnership carrying on 
basmeBS in contravention of this section shal^be personally liable for all liabilities 
inciirrod in such business 

(5) Any person who is a member of a company, association or partnership 
formed in contravention of this section shall be punisliable with fine not exceeding 
one thousand rupees 

MEMORANDUM OF ASSOCIATION 

5. Mode of forming incorporated Company. Any ibe\cn or more persons 
(or wheie the coraiiauy to be formed will ht a pri\aie company company, any two 
Di luoic perwDUs) associated for any lawful purpose inav, bj sub^nbing their names 
U a mtmoianduui of a'^sociation and oiliciwise complying with tht requirement^ of 
^his Act m respect of i egistration, foim an mcoiporated company, with or without 
i inih d liability (tliat is to s ij), either — 

(i) a company h ivmg the liability of its iftcmbcrs limited by tho memo 
raiidum to the amonnt, if any, unpaid on the shares ieBpccti\ely 
held bj, Hum (in this Act iermtd a company limited by diaiea), oi 

(ji) a ( ompany luiving the liability of its memliors limited by tho 
meinoiandnin to such amount as the meinberb may rosper tively 
thereby undeitako to contribute to the abseta of the company m 
the event of its being wound up (lu this Act tcimed a company 
limited by guarantee, or 

(ill) a company not having any hmit on the liability of its members (in 
this Ai t termed an unlimited company) 

6. Memorandum of company limited by shares. In the case of a company 
limited by shares — 

(1) the memorandum shall btate — 

(i) the name of the company, with “Lami ted ’ as the last word m its 
name, 

(ii) the province m which the registered office of the company is to be 
situate, 

(ill) the object of tho company, and, except in the case of trading corjio 
lations, the territories to which they extend, 

(iv) that the liability of the members is limited, 

(v) the amount of share capital with which the company proposes to be 
registered, and the division thereof into sharos of a fixed amount 

(2) no subscriber of the memorandum shall take less than one share 

(B) each suhsonber shall wnte opposite to his name the number of shares he 
takes 
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7. Mamoratiuium oif company limited by guarantee. In tlio caso of ii 
company Imnfced bj guarantee — ^ 

(1) the memomTidinn hhall sUtc — 

(i) the name of tliecoinpanj , witli “Lnmitocl” as the la-il word in its iianie 

(h) the pronnee ui winch the office of tbo company is to Imj eituato 

(m) the objects of tl*e coinpanj, and, except in tlie case ol ti-aduig-coipo- 
mtioiis, tlie toififcones to which they extend; 

(iv) tliat the liability of the members is liiiutedi 

(v) that each member nudurtakes to contiibuUj to the assets of the 

comjTaijy in tlfe event ol its wound up while he is a 

menihen, or within one yoai afttrwards, for paymorrt of the debts and 
ImlnhtieP of tlie company eonlrach'd l>ofore 1 ki cea'-es to lie a mom 
1x51, and of the costs, charges, and e\pm''OS of winding up, and foi 
fidjiistmeut oE^ie ngblH of tlu f nniiibutoiieR among themselves 
sUfh .imoitnl a*^ im^ lio rtcptii'ud, not exceeding a spi'ciliod 
amount , 

(2) if the compam has a share capital — 

ii) the moinoiaudum shall also elite the amount of sliare capital with 
which tlv company propop.e> to be rcgisksred and IUl division 
thereof iiit<> shuica of a fi\ed amount , 

(li) no sul>'cribt t of tlio racmoiaiidum shall Lake Ic'ss titan one Bhnro, 

(in) each E»iibscnbor sLaill wnto opposite to his n.ame felne number of 
shaies he takes 

9, Memorandum of unUmitad company. In flic case ol an unlimited 
compan;} — 

•1) the momorauduin shall stale — 

(i) the name of lilie corai>auy ; 

(u) the province m winch the rcgislerod oflSoo of the company is to be 
wtuate , 

(ill) the olijects of tiKi company, and, except hi the case of tradmg 
corporations, the territorwfc to which the? extend, 

(ivr) that the liability of the momberB is limited j 

(v) that each memlior lindeTtake* to contribute to the owseta of the 
company n the event of its being wound up while be is a member. 
Or withm om year afterwakde, for payment of the debtu and liabili- 
hiies of the company' contracted befom he ceasos tp bo a member, 
and of the costs, chaiges and expenses of winding up, and for 
adjustment of the righta of the contributctfiee among themselves, 
such auiouut as may be required, not exceeding a specified amount 



INDIAN COMPANIES ACT 


vu 


( 2 ) if the company has a bharc capital — 

( ) the memorandam shall also state the amount ot share capital ^ith 
which the company proposoa to be registered and the division 
thoreot into shares of a fixed amount , 

(ii) no Hubsprilicr of the mem irandum shall take less than one share , 

(m) cRi h suhscribei shall wiih opposite to his name the number of 
sh'Lies lie takes 

8. Memorandum of unlimited company. In th( case of an unlimited 

ucinpaiiy — 

( 1 ) U\( iiicinoraiKlum hyiall state 

(ii) the pi-o\mce in which the icgisleifcl oihcc oi the company to be 
situate 

(in) the objee ts of the company, and, escept in +hc case of trading 
c orpoi*ations, the teiiitorics to which they extend , 

(i) if the compmv h is a nhait c«pital — 

(j) no siibeciihci oi the memorandum shall take less than one share 

(ii) fciicli snbsc riliei falinll wiih opposite to his name the number of 
siiariblic bakes 

9. Printing and signature of memorandum. The memorandum ehall — 

(n) lie printed, 

(h) be cluided into paragi iphs numbered tunsecutively, and 

(c) be signed liy each subscriber (who bhull add his address and desen* 
ptiop) m the presence of at least one w itucsb who slioll attest the 
signature 

10. Restriction on alteration of memorandum ^ company shall not 
aller the conditions contained in its memorandum except 111 the cases and in the 
mode and to the extent for which express provision n made in this Act 

Provided that any provisum in the memorandum relating to tho appointment 
of a manager or a managing agent and other matters ot a like nature incidental or 
subsidiary to the mam objects of the company, hhall not be deemed to be such 
condition 


11, Name of company and change of name (t) A company shall not 
be registered by a name identical which that by which a company m existence is 
already registered, or so nearly resembling that name as to be calculated to deceive, 
except where the company m existence is m the course of being dissolved And 
signifies its cemsent in such manner as the registrar requires 
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(2) If a compapy, tlirougli itiatlvei-tcnce oc othei:\\ i^e, is, wUUout. such cdnscrifc 
Hs aforesaid, tiegistered hy a name identical with that l>r which a company in existe- 
nce is previously registered, or so nearly rosermlding it as to l>e calculated to deceive, 
tha firflfc-mentioued company may, with the sanction o[ the registrar, change it* 
name. 

(3) Except with tlie previous consent in wTiting of the Central Oovenriment, 
no company shall lie registered by a name which — 

(a) con taiuR any of the following words uamelv. ‘Crovn»,' ‘Kmperoi/ 
‘Empire,’ Empress,’ ‘Federal/ 'Imperial/ ‘King/ ‘Queen/ ‘Boyal/ 
'State/ ‘lioserve Bank/ ‘Bank of Bengal/ ‘Bank of Madras/ ‘Bank / 
of Bombay/ or any' word which suggests or is c ilculated to BUggesI 
the paituonage of His Majesty or of any m ember of tlie Boyal Family 
or any connection with His Majesty *h Government or any depart 
inent thereof ; or 

(b) contains the word ‘Muiiicipar or ‘ChartiJind’ or any w’ord wiiicli 
suggests or is calculated to suggest coiniection with an y municipiilil v 
or otlier local authority or with any sex^iefcy or body Incorporated 
by Royal Charter : 

Provided that nothing in this sub-section shall apply to coiu[jai.iiei^ i'egi«sU red 
lieFore the comraenceinent of tliis Act. 

(4) Any compmy may, by spec ia) resolution and subject to the approval oL 
the Central Government signified in writing, change its name. 

(5) Where a coiniiany changes its name, the registrar sliall enter the new 
name on the regisUir in pla.ee of the former name, and shall issue a certificate of 
incoipoi'ation altered to meet the circum.shxnees of the case. On the i.ssne of fmolt 
a certificate, the change of name shall be complete. 

(6) The change of name shall not affect any rights or obligations of tlie com- 
pany, or render defeutive any legal proceedings by or against the company; and 
any legal proceedings that might have been continued or commenced against it by 
itfci former name may he crmtiimed or commenced again.st it 133 " its new name. 

12. Alteration of memorandum- (Ij Subject to the provisions of thl B Act, 

A company may, hy special resolution, alter the pvovifiion.s of ifp niumorandum so 
ns to change the place of the registered office from one province to another, or witli 
respect to the objects of the coinpaii} , .so far as may lie requiied to enable it — 

(a) to cRiTV on its ba.sineKs more ccouomieully or more efficiently; or 

(b) to attain its main puipose by new or improved mcana ; or 
fc) to f^large or change the local area of its opi^ratioiiB; or 

, (d) to carry on some busiue.«8 which under existing circumatances may 

conveniently or advantageously be combined with the husiaefes of the 
company; or 
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(t) to rp'iUiLt 01 abandon am of the* objects spocitied in in the iileiuo 
landum ni 

(f) bo fttil or disposH of Hip whole or my put ot the undeiUkmg of the 
r oinpany oi 

(g) to amalgauiute with aii> othei coinpanv oi lx)dy of peiaous 

( 2 ) Tlk albuiation sliall nof take i ffec t until and exc tpt m so fai ns it w con 
\ lined b> the Court on petition 

( 1) 11 toie ( onfniniug ih iltoi ition the Couj L must be satished — 

(a) tint sufficient uotioe liis betii gi\en to t\frv holdei of dcbmtuies of 
tbf (oinpim, and to an\ p I’sons oi eb'^s of peti-ons whosj intnest" 
\mU, in tlio opmiou ot that C ouit, bo uftected b\ the alteiation and 

fh) tljjit wilh lespcct to ( veiN iroditoi wi o in tlio opinion of tlit Conit 
IS LUtitled to obj(ct and A\ho s his objection in imnuoi dune 

led b^ the Court oilhtr his (oiisent to tho alteration haw been obtni 
111 d 01 Ins debt oi lIiiiu has bteu dwchiiiged oi ims lUteunined oi 
h i>i belli set mid to the satisf iclioii of ihe Coiut 

Piovidi d th it tbo t oui't in infchotai of iti\ poiPion oi class ioi •.pcriil 
i^ons dmponst with tlu notict nqunod b\ thisstftinn 

13 Power of Court when confirming alteration The Coviit iruu inakt 
'll oidti tonfiiining tlu ulhi ilion ntlui wholK oi ni jrKiit and on suih teini and 
t nditions \i Hunks tit induing mak su h Oidoi as to coqtq as it thinks piopi 

14. Exerciae of Discretion by Court, the ( ourt aha 11 , m exercising it-^ 
ui I ifction niitlei section 12 and 1 1 havi legard to the rights and interests ot the 
mauU 1 h ot the < omp in> oi of invihiM.*, of them, ae veil as to the lights and 
iiti Lists ot the cieditois iind mav, it it thinks fit adjouin the proceedings in 
oiUi that an tiiuingcinont maj lu made to the salislaclion ot the Couit foi the 
imi( base of the interests oi dipsentient meinlM is, and ma^ gi\e sin b dnection and 
innki such 01 dels as it niiy think expedient loi fiuilitating oi cair^mg into effect 
JJ> meh aiiangement 

Vjovided that no pii b ol the capital oi Die toiiii>ani ma> ht txjxnded in au^ 
‘'lu h pui chase 

15. Procedure on confirmation of alteration. (I) A leitihid copy ol 
hie oidei conhiiniug the alleiflbiou, togothei with a pimted Lop> ot the memo 

< mfluin as nlteied, hIuiII within thiee monihs fioin the date of the oidei^ be filed 
Hie coinpiu> with the legi&trai, and bo shall registei tho same and shall cerUt> 
iLgiatiation under bm hand, and the coiiihcate shall be couclufene 6\idenLe 
that all ilio lerjuirementB of this Act with respect to the alteration and the confu 
laatiori thoieoE have been ooinphed with and themelorth the memomndum so 
'‘deiod shall be the memoiandum of the company 

(2) Wheie the alteiation involves a trausfei of the registcied office fiom one 
province to anothei a cei tified cop^ of the oidei conhnniug such change shall Iw 
* the company with the legistiai m each of such piovuicdh, and each of such 
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regiBtrais Bhall register the Bamc, and shall certify under his hand the registration 
thereof, and the registrar for the province from which such office is tiansferrod 
shall send to the registrar for the otJier province all documents relating to the 
company registered or hied in lub office 

[ 1) The Couit may by order at any time extend the time Sox the filing of 
documents with the registrar under this section loi such period as tlie Court thinks 
propel 


16* Effect of failure to register within three months No such alteration 
shall have any operation until registration theieof has beLii duly effected lu accoi- 
dince with the proMMons of bcrtion 15, and if such rogistiation is not effected 
within three months next after the date of the order of thi Court oonhrming the ^ 
alteiatioD, oi within such fuithtr tmie as ma^ lie allowed h^ I lie Couit in accor 
dance with the provisions of section 15, buoh alteiation and ordoi and nU 
proceedings connected thciowith hhaJJ at the expinition of sudi period of ihieo 
months or such furthei time, as the case may be, Ixecome absolutely null and \oid, 

Pio\idcd that the Couit ma's, on snfficient cause sliown, ievi\e the oidtr on 
xpphcation made within a further period of one month 

ARTICLES OF ASSOCIATION. 

17- Regittratlon of orticlea (1) There may, in the case of a company 
limited by shares, and there shall, m the case of a company limited !)> gimranteo 
01 unlimited, be registered with the memorandum, ax tick b of association signed h> 
the subscrihex's to the memorandum and prescribing rogulationR for the Lompany 

(2) Articles of association may adopt all or any offtbe xegulations contained m 
Table A m the first Schedule, and shall in any event be deemed to coutom regula 
Cions identical with or to the same effect as legulation 5b, regulation G(i, regulatiou 
71, regulations 7&, 79, 80, 81, and 82, regulation 95, regulation 07, regulation 106, 
regulation 107 and legulations 112, 113, 114, 115, and J lb con tamed in that Table 

Provided that regulations 78, 70, 80, 81 and 82 slioll uot be deemed to be 
included m tne articles of any private company except a private company which is ^ 
the subsidiary company of a public comiwuy 

Piovided further that xegulation 107 shall be deemed to require that a stateme- 
nt of the reasons why of the whole amount of any item of expenditure which 
may in faimeas be distributed over several years, only a portion thereof is charged 
agamst the income of the yeai , slmll be shown in the profit and lo^^s account 
unless the company m general meeting shall determine otherwise. 

(3) In the case of an unlimited company or a company limited by guarantee ^ 
the articles, if the company has a share capital, shall state the amount of share 
capital with which the company proposes to be ixigistered. 

(4) In the case of an unlimited company or a company limited by guarantee, 
if the company has not a shore capital, the ariicleb shall state the number of 
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mpmliejrs With whu h tho comp in y pioposes to bo registered, for the purposo oi 
enabling the rogintrar to detemlinetbe fees payable on registration 

18 Application of Table A In the case of a company lunilod by 
nbuefe and icgistoied aftei the commenc emtnt of this Act, if artules ate not re'^is 
teired ui, if articles are registered in bO far as the articles do not exclude or modify 
Ihe legulitious in Table \ m the Tirst Schedule those logulatione shall, bO fai as 
ipplicihle, be the legulations of the company ui the same inaimor and to tho same 
L\teut as jf they yere containod m duly legi-'fcered ai tides 

19 Form and signaturo of articlai \itic1los shnll-^ 

(i) liepimhd, 

(li) bo di\idi.d into pniagtaphs immheicd consecutively , and 

(c) be signed bj cich sub LLibci of the momoiandum (who bhall add Uh 
addles ind desciiptioii) of association in the presence of at least otic 
witness who must attest tho signature 

20 Alteration of articles by Bpecial resolution (1) Subject to the 
proM^iOLifi of this Act md to tho conditions coutiined in its roomovanduin, a 
company miy h> special lesolutiou altoi oi idd to its articles, and any alteiatioii 
Ji addition so mule IuiIUki ib valid as i£ oh mall > coq Lamed in the ai tides, and 
he sul ] d m lil o ninnuii to ilUiaLiou hy sxicciil ic olution 

(d) 1 lie pm Cl of alteimsr attidef undwi this stotion shall, m the cnee of au\ 

< iniwiiy foiiiiflci and rpgibtcud uudoi Act iNo XIX of 1K57 and Act No VII ol 
IbhO Ol cithci of tliein, ext-end to alUuns; \ny provisions in Table B annexed to 
VcL XIX of lb's?, and shall dso, in the case of an unliniitcd company foiuied and 
icgistcicil undbi the said Acts oi cithei of them extend to altering any regulations 
idflPtinJi to tin iiiioiint of cvpitil oi its di liibution into shareb, uotwithbiandiug 
that those legalition are contained in the mcinoraudnm 

20A Effect of alteration in memorandum or articles Notwithstanding 
anything m tJie memorandum oi articles of a company, no iiiemher of the company 
shall be bound by an alteration made in the memorandum of articles alter the date 
on which bc'hecaine a member if and so far OK the alteration requires him to take 
01 subsciilx) foi moio shares than the nuralici lidd by him at the date on which the 
alteration is made or in any way in ceases his liability as at that date to contiibutu 
to tlio sliare capitxl of, or oihorwiso to pay money to, the company 

Hovided that this section slull not apply in any case where the member agieea 
iu wiitmg either before or after the alteiation is made to be bound theieby 

GENERAL PROVISIONS 

21. effect of memorandum and articles. (1) The memorandum and arti- 
cles shall, when registered, bind the company and the members thereof to the same 
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extent an if they respectively had been signed by each member and contained a 
covenant on the part of each member, his heirs, and legal represenUhves, to observe 
all the provisions of the memorandum and of the aiticle'^, sub]ect to the proMSions 
of this Act 

(2) All money payable by any member to the company under the momonin 
dum or articles shall he a debt due from hmi to the company 

22, RegUtratSon of memorandum and articles. The memorandum and 
the articles (if any) shall be filed with the rtgisirar for the pio\mce in which the 
registered office of the company is statod by the memorandum to \k wtuah , and he 
hhall retain and register them 

23 Effect of registration (1) On the legistration of the mcinoiaudum of 
a company, the registrar shall otitity under his hand ^Ihif the company is iu< oi 
porated and m the case of a limited coinpau> that the < onipiny is limited 

(2) From the d ito of inooriioration mentioned in the ccitificate of mcorpora 
tion, the subscribers of the memorandum, togethei \Mth buch othti fi isons ah may 
from time to time hccoint members of the coinpRn\, shall he a hod> torporate by 
the name contained m Ihe memorandum, capable foithwhh of excrcibing all tht 
functions of an incorporated company, and hnving nei'petual succtssiou and i 
common seal, but with such liability on the par* of the members to conliibuU to 
th< asbcts of the company in the event of its being wound up as is mentioned ni 
this Act 

24 Conclusiveness of certificate of incorporation (1) A ccTlificute of 
mcorporaiion given by the registrar in resjiect of any oRSociation shall be condnsne 
evidence that all the requirements of thit Act m respect of registration and of 
ixiatterb precedent and incidental thereto have been complied with, and that the 
associa^'ion ib a company authorised to be registeied and duly ic^islcicd under 
this Act. 

(2) A declaiation by an ad\ocate, attorney oi pleader entitled to xppear before 
a High Court who is engaged in the formation of a t ompany, or by a person named 
in the articles os a director, manager or secretary of the company, of compliance 
with all or any of the said requirements shall be filed with the registrar, and the 
registrar may accept such a declaration as sutlicicnl e\idonce of compliance 

25 Copies of memorendum and articles to be given to members 

(1) F\ery company shall bend to every member, at hib lequest and within fourteen 
days thereof on payment of one rupee or such less sum Rb the company may pres 
cribe, a copy of the memorandum and of the articles (li any) 

(2) If a company makes default in complying with the requircmonts of thii' 
section, it shiidl be liable for each offence to a fine not exceeding ten rupees 

25A Altoratioti of momoranduro or articles to be noted in every copy 

(1) Where on alteratioii is mode m the memorandum or articles of a company, every 
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copy of tlio inemorauduin or artiolea lu^uad after the datto of the alLeration shall be 
lu accordance with the alteiatiou, 

(2) Tft where am sach alteration has been made, the compan> at any time 
aftei the date of the alteration issues uny copies of the momoiandum or articles 
Inch ai« iiotm accoi dance with ibo alteration, it shall be liable to a fine not 
e\ceedin{«f ten tupies for each copy so issued and every officer of the company who 
IS knowingly and wilfnll> m default shah be liable to the like penalty. 

ASSOCIATIONS NOT FOR PROFIT 

26 Power to ditpenee with ‘'Limitad*” in name of charitable and other 

companies (1) Wheie it is pLO\ed to the satisfaction of tlie Oential 
CTOvernmerit that an as><jc*iaUon capable of being foimed as a limited 
c nupaiiy li is boon ot is about to be formod for piomotiug commerce, art, science, 
lebgion, ( liarit> cn anj othoi usetul ol)]eot, and applies or iiiLeuds to apply its 
pi otitb (if lui}) or othoL income m piomoting its objects and to prohibit the pa>- 
nipiit of any diMdond to its mombers, the Cential Government may, by hconse 
undei the lund of one of vU SocroUnies, diioct that the absociation be registeind as 
a compiny with him ti d liability, without the addition of the word ‘‘Limited*’ to 
11*3 name, ana the assot ixtiou ma) be registered accordingly. 

(2) A license b> the Cential Go\cinment under this section may be granted 
on such conditions and subject to such legulations as the Centrjil Government 
thinks fit, and tlioso condtions and legulationa bliall be binding on the association, 
and shall, if the Cential Cjroveinmeiit so diieuis, be inserted m the luemoianduiii 
and ai tides, oi in one of tho ^ documents, 

(d) I'hc a-tsociatiou nhall on registration enjoy all the privileges of limited 
companies, and be subject to all then obligations except those of using the word 
“Limited ’ os any part of its name and of publishing its name, and of sending list^ 
of membeis to tho legistrar 

(4) A license under this section may at any time be revoked by the Central 
Gk>\ eminent, and upon revocation the registrai bhall enter the word "Limited” at 
tlib end of the name of the associaliou upon the register, and tho association shall 
cease^to enjoy the exemptions and privileges granted by tins section . 

Brovided that, liefore a license is so revoked, the Central Govemioent shall 
give to the asbociation notice in writing of its intention, and shall afford the associ- 
ation an opportunity of submitting a representation m opposition to the 
Invocation. 

COMPANIES LIMITED BY GUARANTEE 

27. Provirions «s to compantea limited bv gaarimtae. (1) In the case of a 
fiompany limited by guarantee and not having a share capital, and registerod aftei 
the oominenGemeiit of this Act, every provision in tho memorondum or artioles or 
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]ii my resolu tioti of the company pxiiporting to give any person a right to participate 
in the divisible pro/iN of tlic company otherwise than ns a member phall be void. 

(2) For tbo purjiDse of the proviRions of this Act relating to the mcmoramdiim 
of a company limited by guarantee and of tins section, every provision in tbo 
memorandum or articles, or in any resolution, of any company limited by guaiantee 
and registered after the commoncomont of this Act, purfiorting to divide the uiider- 
teking of the company into shares or interests, ahull lie treated as a pi-ovisioii for 
a share capital, nohvilhatandiiig that the nominal ainoiiiil oi nuinlier oi the shaies 
or intereste is not specified tbcrehy. 


PART 111. 

SHAKE CAPITAL, BEGIsTRATTON OF TJNLj:^nTFA) CC>:MPANY VS 
JjBIITED, and unlimited IJAKTLITY OF DIKECTOKS. 

DISTRIBUTION OF SHARE CAPITAL 

28. Nature of shares, (1) The shnies or othtr mttiests ol un> member m it 
company shaU 1 k' moveable prox>erty, transferable lu niannci piuMdud bv tin. 
articles of the company. 

(2) Each share m a company having a sbaic capital ^luill be disLiiif^uisUi'd 'ly 

1 Ln appropiiate nundwr. 

• 

29. Certificate of shares or stock. A cerfcificabe, under the common siol 
of Lhe company, specifying any share j or steck held by any member shall be puma 
facie evidence ol the title of tlic member to the ‘•liaics or stock Ihoiem ‘'ptcihi d, 

30. Definition of '‘member”. (1) The subscriber-: of the mcmcuaiidum ol 
a company shall be deemed to have agrwd to become nu-mbci’s of tlic company, 
and on its rigisiration shall be tntcied ns member in its icgister of mcnibcip. 

(2) Every other i»erson who agreed to become a incmlku of a company, and 
whose name is entered in its legisler of members, thall be a member of the 
conipmy. 


31. Register of members. (1) Every coroiMvny shall keep in one or more 
books a register ol its mcmbcis, and cuter Ihtruu the followmg paiticulnra . — 

(i) the names and addiosses, and the occupations, of any membeis 
and addresses, and the occupations, if any, of the memlwrs and, in 
the case of a company having a share capital, a statement of iho 
sharSB held by each memlier, distinguishing each share by its 
number, and of tbe amount paid or agreed to be considered as paid 
on the shares of each members ; 

(li) the date at which each person was entered in the register os a 
' member ; 
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(ill) the date at which any peibou ceai^d to be a meml>er. 

(2) If a company makes default m complying with the requiiementg o£ 
this section, it Rhall be li-ible to a flue not exceeding flftj rupees for every day 
during which the default continueb , and every officer of the company who 
knowingly and wilfully authoriseR or permits the default bhall be Imhlc to Lhe 
like iienalty. 

31 A Imlex of member! of company. (1) Every company ha\mo more 
than fiftA meiuben hliall, urilesH tlie legistci of inoinboi"' is m such a form as to 
constitute in itjself an index, keep an index of the names of the members of the 
company and shiill 'svithin fourteen daVb after the date )n which anj alteration is 
made 111 the icgistoi of niemliers make an> iiecess.iry altoiation in the index 

(2) The index, which mnv be in the form of a card index, shill in respect of 
t‘aih iiiemlier coiikun a Millieient mdiratiou to enable ibe aeeount of that inemhei 
in the le^isttr to bo leudiU lound 

(J) It detiult IS ninde m compyUiig with this seotion, tho compin> and evcr\ 
officer of the compuj’s who is know nigh ind wiUull} m default shall he liable to 
a hue hot ixceoding hflj rnjK’ts 

32 Annual list of membors and summary. (1) E\ery company having 
a share capital shall within i ightoini inoiitiis from its lucorpo ration and thoioattei 
once at least m oseiy yi ai in ike a list of all p itsons who, on the dav of the fir-t oi 
oii]^ oidiiMi y g< lu i il met tmg m tin ^eai, are mombers of the company lud of iil 
Iieidous who ha\ oejstd to he in mb siiue the diie of the last letuiii oi (in the 
case ot the fiisl ictunj) of the iiicorfioiation of the company 

(2) The list shall stale the ninios, addiesftes and occupations of all the past 
and present iiieinbei-» therein mentioned, and the numhoi of^ shaios held by each 
oi the existing inembeis at the date ( f the return, specify iiig shales tiaiisfeiied since 
the date ol tile last retuiTi or (in the case of the first rotuin) of the inooipoialion 
of I ho company liy persons who are still memborband porboiis who ha\e ceased to 
bo meml>ei‘i rer.pecti\ely and tile dates of registration of the tianafers, and bhall 
contain a summary dihlinguisbing between shiios issued foi cabli and shme-i i^.sued 
as fully or paitly paid up otherwise thin in cabh, and specifying tho following 
Xiarticular-^ — 

(a) the amount of the share capital jof the company , and the numbei. 
of the sbaie^ into which it ib divided , 

(b) the number of bliarcb taken from the oomracncement of the compauiy 
up to the date of the return ; 

(c) the amount called up on each shaic , 

(d) the total amount of calls received , 

(o) the total amount of caJlb unpaid , 
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(f) the total amount of the %unis (if (tny) paid bj ol commission m 
lespect of any shares or dcbeninrch, or allowed by way of diBcount 
in resptcl of an> shaies oi debentures, since the date of the last 
return or so much theieof us has not lioen wntten off at the date ot 
the return , 

(g) the total numlnn of Bliaies lorteited ; 

(li) the total amount of ahiues or stock foi which shaie- warrants «ip 
outstanding a t the date of the return , 

(i) the total amount of share-wai rants issued and sunendeied rfspccii- 
\e]y since the date of the last retnrn , 

jk) the Ti umbel of sharts oi uinount of stock compiisud m each hhait> 
arrant , 

(1) the names and addicst<»s of the pei^ons who at the date of tlic 
letum are the directors ol the company and of the persona (if iin>) 
wlio at the Mud date arc the managers or rnaiiagiug agents of the 
company, and the changes in tlie pusonnel of the dimtois, inana- 
gera, and managing agents since the last return Logetlur with the 
dates on which they took place , and 

(rii) the total amount of dt l)i due from the company in re pcct ol all 
mortgages and charges which arc reqniitd to lie rcgiskicd with I he 
registiar under this ^ct. 

« 

(8) The above list and summary shall be contained in a stpafaU' jiait ol the 
register of members, and shall be completed within twenty one days after the day 
of the hrst or only oidinary general meeting in the year, and the company 
shall forthwith file w-itb the registrar a copy signed by a dmetor or by the managci 
or the secretary of the company, Uigelhei with a certificate from such dircctoi , 
manager, or secretary that the list and summary slate the facts as they stood on the 
day aforesaid ^ 

(4) A private company -ihall send with the amiunl return leiimred by 
sub-section (1) fl certificate signed by a director or other officer of the company 
that the company has not, since the date of the last return or, in the case of a hist 
return, since the date of the incorporation ot the company, issued any invitation to 
the pubhc to subscribe for any shares or deboniurcH of the company, and where the 
annual return discloseB th^ fact that the number of members of the company 
exceeds fifty, also a certificate so signed that the excess consists wholly of persons 
who under suh-clanse (b) of clause 18 of sub-section (I) of section 2 are not to be 
included in reckoning the number of hfty. 

(5) ji a company makes default m complying with the requirements ot this 
section, It shall be liable to a fine not exceeding fifty rupees for every day during 
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111 h tin (lituilt ( 01 Hill lu s, 4 . 1 11 cl (VLi> oIlKci of Hit conijnjiv ^vllo I n )wni nitl 
j'l » 11 \ ulhoii'st^or llio doiauii sh.ill Ik Jiohl to tin Ijkt |m 

33 Trust* not to be entered on register, "^oiioljcr oi ui> tm I t pii ->-i d 
lOliLci t jii liii 1 \ hillbc ( iih i( cl oil lilt ri.f'‘OiiCJ, or bo /cciuib' !>'y tl) 

I Li I 


34. Transfer of sbare* (l| Vii ipplic itioii if»i ilic u istiili n of ilu 

I III l I )l ‘'hue-, in i oupiii'v II be inadf c il » ij\ tlio liiui Ur a or tho 1i ni^- 
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1 h ( ( il i ill 11 III it Lc iiui b] c f t ) I j Lc VI ions 01 111 ) Sff lion | 7 ^ 

II c ni iimiM lii’i iiiiU cb i on w m • I l)\ in ti in fi ic viiMiin t'wo \ m k,. 

r ni tne d ^ 1 i ipi 1 rh n I nl i j( ntj-t of nn tiiix t the n nn 

}u l» MI Jc 11 c I Ilu 11% n \\)\ t 11 I 1 i ) tl t s line t on n lo i il ihi 

ijpli lii Ml I 1 iinljoi) \ M in It ' \ f r n f ii 


(u) 1 u ' I M ‘ ‘d M n ? c I ) lln t iiisl i i i ill lit dtciu d 

b i\c 1 c 1 0 7 N \ 1 ci ji 1 d I p }> 1 T) 1 ^ Lli( if 111 tc Ml il fht 

Idti I ih I im 1 o ♦roil mil l ill li It t in d j h \t b ii 
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I i )i 11 I mid loi ij Miip V I > I I t I i if !i fi I of h ol 01 
Ubiiiii ilu < oiiiji tl u d I r pi i lui i o'' inlti(ii'\ innitd 
iid < \L( ul( 1 I V I li ^ I i it i nd I 1 1 u i 11 t \ tx) Il I 

uip luv lion \ I I II ( 1 ] 


IboMil d iM*, wUc 1 it |i M i I I u fiu I in t i i liu c. b>i Ilu 
)ni[iui\ Hull nil! Imiiutil ' li m i i d li ih ii iii itioi met Tiaii-iftivt 
III bi t n bj Ilf Lomiiiivniis if I nil c 'oi think Id on in ipniKMiinn m 
Mill! iiiikU b> till liamiiH in 1 b mn lb Impiirpund b/ in in^l^iiiiini 
f tl in If 1 1 'nb the irii f i i m i Uiin'^ i b indi imnly a ht ibi i un v 
b i k 111 


H U i ( nnip i ; n ru c it rt if Hu ii iii h i i nv Im ^ fi lun<ld^Ul.^ 
Hu I onip iTiy ^Imll v>ilh n two in iiitb ii jin the c>ih i wbi h Hu jii humenl o' 
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( ) IJ d fuill 1 nude me .iniilv n \ ii ib ui uinu) of HH^ 'lU Hon the 
iniMijy Jiulivfiv diHM L ir, man 1 cr inniaiv/ oi otlu r oi ii of |lu (onipiiuv 
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ip ( T* toi t\civ (Ii\ dm iii'T %v})if h the di f inli e oid nuii 
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(7) Nothing in thm Hcr lion hlmll pKjadue ftTi-v pc)^\t I ol Uu loniinin unti<i 
iK artitlosi lo leftist to irgistei tlie liaimtti of an\ shaus 

35 Transfer by legal repreientative V ii iiisU i tl tlu ^Inn oi olhtr 

iiihKst of ti drcoasHtl iiiCTnht t ot » toinpini mnd( In Ins kgal KpHnnUiiiit slmll 

ilihoagh th< legal r( piesc nlatnc h not him ill a ini inbci lit as \aLul us If lu liiid 
Ixtn a iiicmbct ai tin tiini ot tlu i\otiition ot lh« nistmment ol tuni^hi 

36. Inspection of register of members. (I) Ihc iigNtci ol iiu iuUli , 
( riinmenr ing fioin ilu dati ol llu u ilioii ot thi coLOpinv and Ih lTuk^ o' 
iiu inbci*^ whall Ik 1 epl at llu h i tLicd ullui it tlu loiiipanv and cxiL)d ^vht n 
ilosidundti Hu pioMsioohof llus \i1 «-liiill duimg Im-tinoss houib fsubieit to path 

I isniuihh losliuiinn^ ap Ibe i oinpam ni /tucial meeting iiia\ impost po that 

not khS (lian two houiH in i icli do'^ lx allowed ioi iiisp(ttion) le open to Llu jusjh 

t lion ot an^ numbci giatis luid to tlie insiMttion of an\ oLlui pcipon cn pi^iunl 
c* oTii lUpL Ol bUth IIS'* lima tlu i inpiin in i> pitsi^ibr foi <nth in i^titun 
\ti^ snob iTiLinbfi oi otlui pti'^m nn\ mil i i\U u tliuclio n 

(2) \m intnilKi ti olhci jxistn invYiinuin atojn of tlu ii^i^tti oi uf iiii 
fail th« K )t )7 ol tho list and hUuiiiitn n ]nii rl 1> this \(t, oi in^ jiaiL tluuol 
Ji p vui lit ot sjv innas loi t\tu liun li I \v(>i(l'>oi ft utiomil put Uitiirl loriiimd 
t ) In opu d ind tlu ( omj ini ^ball t am top^ so urpnii d 1)> an> [k i on t( lx 
lib to that ptisoii within a p nod ot itn dais tvt hisin of nnri woihm tUnp ind 
cl ns on wliiLlilln ti in fti bool s of th < on j)au\ an ( lo td, i c mmnu n (uthi d n 

II v.t altfi tin dm on which tl lujuii lunl sii(ti\tdl\ tlu oinpiin 

(1) 11 nn inspcch nKminid nn li i tin iclion i iifusid 1 1 jI iii> lojw 

nquiitd imdn tin section i not sen wilbinili piopu jkiumI tlu ci m]inn\ and 
< ier\ ofli (1 of tlu ioinj)iTi\ wlio i m d faiiH sbaJl i( liabk m usptit d t id 
efleme to V tine not ivu 1 n Iw idv nip is nut lo i tuitlici tiiu not cxicidint. 
t \cntv Liijiethloi (\rn da> dmiiu win li tin ujus.il oi ddaull (oniiiiius and tin 
( mit lun b\ 111 Ol dt I c oinp ' an nnnu. li it iiisj) c lion of the u iski ndiuU\ri 

clnu^t tlial c opu u (piiu-d shu 11 ix Nil I Llu jx i on uqniim iluni 

37 Power to close register V ninjuni inn on ^,mn un dl^^ 

]uouou luticc In ul\( ill Line il m soiju ni w pi]xi lUuUtmg in tlu ditiul m 
winch tIu k isi ud Jlnc t tl foiupun^ i sitink dosi Ini ugistn t nuiuhorr 
loi an> iniu ui tun snot i\ i hng in tlu wh K foii\ fi < dns m i u h uiu I ui 
II I i \( eedmg Ihii t’s dais u i Linn 

38 Power of Court to rectify register (li ii 

( i) the nunu of am pcison i fniudulcnth oi withoul suhicunt < msc cn 
tcu rl 111 01 onnltcd imm Iho iigisUr of 1 umbti of a i onipnm oi 

(1 ) default IS made oi aunoccssnrv ckla> takes plan in mkiin/ on llu 

rc„i til the tact ol un jxisrm haimg fca^d h< i nu inhn 

toe pL’M II ag^iKNcd Oi am nil mlui ot the i ompnin oi llu conn>an> nun apph 
lo tlif (cult loi ULlilujUoii of llu le^ioUi 
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40 Re^^isler to be e-videnre I ’ i * i i nl js shall be p 
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41 Power for < onnpanv to keep branch re{Ci»ter in the United Kingdom 
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42 Regulation a» to Britmh regUter i I u‘<nstii hull iu 
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(3) The company shall transmit to its registered oHioe hi India a copy of even’ 
entry in its British register as soon as may lie after the entry is made; and sliall oavtse 
to be kept at such xi||i£e duly ontorod up from time to time, a duplicate of 

British register, and the duplicate sliall, for all the purposes of this Act, bo deemed 
to be ijart of the principal register. 

(4) Subject to tlie provisions of tliL« section with rospoct to the duplicate 
register, the shares registered in a British register Ahall be distinguished from the 
shares registered in iho piinoipal rogisfcer, and no transaction with respect to any 
8h|^ro8 registetied in a British regisUn- shall, during tbo contiuuanoo of that registra- 
tion, bo registered in any other register, 

(5) The ooraiJany may discontinue to keep an>' Britidi register, luid Ihereupon 
ati entries in that register shall be transforrod to iho priticiiml register. 

(ft) Subject to the provisions of this *\ct, tiny coinpniiy may, by its aiLicio'-. 
make sueb regulations a^ it may think fit respecting the keeping of a British ivgistt!i , 

42A. (1) The provisions of seclionR di and 42 shall apply in relation to 

Burma as they apply in relation to the TTnitcd Kingdom. 

(2) In the application of the said provisions tj Bunna, references to a Driti^li 
register shall be oonstruecl as references to a Burma register. 

43. Issue of share warrants to bearer. (1) A company limited b\ 
shares, if so authorised by its iirticlos, may, with respect to any fully paid-up iihfire>^ 
or to stock, issue under’ its common seal a waiTout stating that the bearer of the 
warrant is entitled to the nhaivs or stock therein sp(^cl^^ed, and may provide 1)\ 
coupons or otherwise, for the payment of the future dividends on the sliarei* ui 
stock included in tlie wammt, in this Act termed a share-warrant. 

(2) Nothing in this section shall api>i> to a private company. 

44. Effect of share warrant. A share-warrant shall entitle the l>eMrer 
thereof to the slu^ros or stock therein hjiccified, and the fcliaros or stock may lie 
tninsterrod by delivei-y of the warrant. 

45. Registration of name of bearer of share- warrant. Tlio liearcr of a 
&hai‘e warrant sliall, subject to the articles of the companj', be entitled, on surrende- 
ring it for oancellatjon, to have his name entered as a member in the register of 
members; and the company shall be responsible for any loss incurred by any person 
by reason of tbo company entering In its register the name of a bearer of a share- 
warrant in respect of the shares or stock therein specified without the warrant l>eing 
surrendered and cancelled. 

46. Position of bearer of share- warrant. The bearer of a Bliare-warrant 
may, if the articles of tbo company so provide, be deemed to bo a member of the 
company within the meaning of this Act, either to the full extent or for any pur 
l)obe.^ defined in tlie articles, except that he shall not be qualified in respect of the 



INDIAN COMPANIES ACT 


xxi 


slin '-DfhtoiJw pen lu d m the WtU rant for lieing a director oi manager of the 
i ^nIpln^ , m c where hu( h a (|aahficalion 18 reqiiuod by the articles 

47 Entries in register when share-warrant issued ( 1 ) On the i^suc of 
I sh ue the • oinptiny ‘nluili 'strike out of icgistcr ol nuuilK-rs the nanu 

of 11 10 member tlien entered the? cm as holding the bhaies or stock specified m the 
wammt ns if he had cexsed to lit a in inbei «nd shall eiitei m the register the 
lolJowm^ particulars, nu nil ly — 

(i) the fuel of thf rhsiif ol Tlu w VI rani , 

(Ji) *1 slatiirunt of the shares oi stock mcluded in the A\airantdistmgi i- 
slimg uLcli sharv b> its nviml»cr nnd 

1M>) thi dab ot the ol tin warrint 

(J) 11 t\ lonipany m ih( ^ di lanlt in ( oinp’Mii .* \ iHi tlic leqon uiLnt*^ ol fhi 

lum 1 -iiyll lu I il k ^ a ritK ii I \ In hfl^ np c loi even day during 

V hull the flel will iilni i aiiilivtn )ltj i of llu « nnptnv who kiiowmgK and 
\ lUiillv cont Tim i fnTinitbi>i( driiaU hill In liilli m tlic liki {)cntiJt> 

48. Surrender of share -warrant 1 nld tin wuuinl i-' suiioudoicd too 

lb )vi pu t nil m slfiill h< <hnn il ti la ilic p wlmiliis ii qiini d b> tins Act to >)c 
iiUiod 111 ili( Kgisbi oi III inluih and ni tlu siiiTondci tlu dub of the sunendcr 

1 ill 1)1 ent led IS li li wi K thf (hb it which a pn on ci ised 1 o be « member 

49. Power of company to arrange for different amounts being paid on 

shares. ^ (niipin^ il so inlhoii d b> itsailuks nm\ do ari\ oui oi riion ^ 

I Lc 1 >lliwmg limn'' iiisiiol> — 

11) niiikt .u I nwemi nis on the issu otshmehior i diffticiice h tween 
llu hliMii lioidtmin the nnoniits nid Umv ^ of pi-yrueiils of fills on 
till ii sh lies 

(i) HI t ipl liom a.n> iiumbn who a^stiit^- llu ii to the wlioli oi a jiaii 
ol tlu amount Kiiiuiiimp iinpiid on in\ sliiie laid by liim altho 
ugh no pint of tJial nmoniit has bci n itillid up 

1 ') jyiy duidend in pi opoi lion to the amount pud up on citch ^hare 
whcie n large i anionnl is paid uj) on some shsies than on others 

50. Power of company limited by shares to alter its share capital. 

^ 1 ) \ I ompany Inmtoil hv slimes il ho authon ed by its aiticle-", may alter the 
( OTulitions of its mciiioiundum v follows (tli U ih lotay) it in ly- 

(i) ini rens* it/S sh«ic capilaJ by the issue ul ni w sbansofsuch amount 
as it thinka expedient , 

(b) consolidato and divide all oi any of us shait capita] into shuros ci 
larger amount than its existing sbaii»f^ ^ 
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'll (MhViit ill oi »iM\ nl its pml 1)11 >ni( i ijo , i unil tiitiifiMi 

+h\[ mofU III I 1 pid i p hit (A ui\ tli nnrrnn uudi 

'111 1 Mil( il< s oi itiiy oMlv Tvi nirht ‘ilniO'A <>1 nidi \ M\n< m 

fhin i fi\i (1 l>\ th'‘ in( mo? in Iniii so luosi\ii 11 of m ll 

siihtliMsoii tlj^ p» iptnhon l\nn Ik nii tiiii piit ?o 1 
iinruniL il am imp nd on o o h i hi < I on lutl h lU nm i 

♦ VI IT? hi I 1 ( tl (hi li n 1 n \t\\ h III i flu i i k lu 

• U 1 IVI 


t ) t lo ol li vvh li M I(k ill ‘Ij } 1 11 f Ih i I i TJ 

llifit h mil hivi no1 ii ti 1 >K i or itoutl l> h Mi n l\ ii 
TMMson, mil ihriiini h H m mil ii i hn ii t 11'' ih u r > in 
oj I hi hiiios '>o I nu ♦ 11 I 


( h rii p I'y- 1 t f 1 u 1 \ ’ H nr lui I \m 

ri Ji m ml m# 


IM flop 111 


(1) V I nil I II it on of '^h M - in t)u -^ii m > il iiu » 11 ir> Ik dni 
to in j\ r dar tiDii ot sh u I ip L li v\i1 mn th nn ni n f1i' \( 


(1) 1 liH I onminv sli ill fd wiTMh n^Khu m(m Ml \ \ il i i 

o tvvii ii Urn (\ 1 Mil I Um i /ih > im I i of i « li t 1 1 1 u llu i tihnn 1 1 \ 
M 01 I the I m'H I thi It f 


51 Notice to registrar of consoiiclafion of share capital conversion of 

shares into stock etc (11 \Vh k » ( nnji u\ tin n i hn i ififiil li i c omm 

daft 1 an 1 tliv idf il t'. -ili tr of 1 1 i ni'onri* I i r it m Ian ii loiuuti 

my ot ils diair 1 TTitf) sloe k oi ( rivm l^^>lkntto hn< lull v\ linn JiIIki 
laxsofflif oi>n‘ohd\t»OTi and (liVi>ion • onti n i i con ci ini 1 i nol l \mi 
M il If iJihn n ol llui sunn p ( lii n/ h li lu i ? i 1 i i i I I \ 1 1 oi f oiu, i h I 

f r lh( s1<r( o unvt i h d 

(i) TlHionnin miki li I mil tii i oinj) \ n mi h Ih i iiMuii nh of Hu 
iiori, il shall ho il o'l t i fun rioltXLiLdni liliv no s j r vMV^diy oium 

wlnt }i tlio ilelmU t onunoi and f vi i v ojIuc i of fhi c mipin> whi knowiip^K an I 

wilfully « 111 norisi s or penmt ih< dt f inll <'^hall h< hill lo Ih lik jx nnhv 

52 Elffect of conversion of shares into stock When a i >mpan\ iia\m 
i,'‘huK I apildllniH f oTiM ric 1 im ol li^ him nh> li i and i lid iioljcu of llu 
tonvcThion With thi lei^iNtiai ul Ihc pji>Ms,ui?-i u Im^M wlm h ui niplunhli 1 
sbarort only Khali ct-iBc as to so nui liolth? liin t ipdil ib i con vutrd into •■iock 
and thr rtjRisipr oE mem Ih r< ol till tonipmv mid i hi Jnt oi iminhtts to ht f liv 
with lh( rofpsti-ar ‘jIuiH ^how Ih iriionnl f oc k laid 1 \ < u h nn mbui inihiid ol 
the amount of flhtirt ^ md tin fimiu nu i liln lu Inrir lifiimlhfoiu loqnin I 
hy thiK Ac t 

53 Notice of increase of share capital or of members (L) Whon i 
irnpiltiy ImviiKi v hunt initii, wh Ihcji ils luu ha\< oi linvt nol liivni roMMjih 
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Tito sLoi^k has UK It ti "flil life sluiri cj.pital beyond tho ngistoroil capital and 'whoto 
1 omp tny not having Tj sliaio capi hi liof* incroa^icd thn number of lU mtmbery 
lx yond tho It gihtercd iiiinibei it ihall file wilb iho regisbiar, m the rase of an 
IK 1 1 a L of share c jij) tai vvithiii fifl,oru dayy after the paRBiug of the rt'soluLiou 
uiihotisin„ lilt inrn i t and in the cast of an mt rLahO of memboTb vvithm fifteen 
i i> riLci th( in iia t vs as resolved on oi took jdacc, notice ot tin innoaBc ol 
ip trl c)i iiKinbfT'i, and tho rcgistiai yliall record Iht mcioase, 

U) riio notiLi *0 be given is af nes^ud shill include pafticulara of tht cLisst 

< sli lit s affected lud thi c on di lions (if iT)\)suh]Mi to which tho new ahaics 

t ) Ik is IK d 

(’) If a < oinpany xiiako:* l‘ dt ’ lul*^ m t omplving with the nquin ments ot th s 
( tion iL Inllholialn tialiin not t \( tdiiiJ^fifl^ nipi^ej for cveiy day diuiii 
Inch ih^ dt-fauU oontuuics,and t \c r\r ofticor of the nmqany who knowingly ml 
linUi^iiitboi I ;e or pt 1 1 nh the d( 1 inlt lu-ll Im. lialik to tho like pe nalfcy 

54 OjpiCled by the Indian Companies (Amendment) Act, 1942. 

REDUCTION OF SHARE CAPITAL 

54A Reslnctions on purchase by company or loans by company for 
its own shares (J) No < cmipm> limitci In hucssluil hav 3 jiDwtr to bnv i 
iwn sham or tin shin^oC i pnbli oinpxn^ of wh (.h i is i absuliiuy ( ompany 
mlcsa th( toinicpiLUt u lu non ot i iji h t ted an I siuu tioned m Llic nitinr, 
jiunnlul h> ->4 1 tion b*') to 0t» 

(2) Tso ( ompATiv limit tl liy sb irc** oihf i itiaii a private i oinpanv, not lx iii^ 

1 subiidiLiv (ompin\ of a publa couipaiij ahUlgivt whetbei directly oi indiroctv 
ind whethd by moans of i loan, guaianlce, the provision of hecuntv oi othorwJ^ 
my fin ajicial assist an t for tht purpose of oi ni connci tion with a pui chase mid 
)r to bo made by any penf>on of any shan s m tho c ompany 

Provided that nothing in this sr non shall h taken to prohibit wbeio tli 
lending of money is pal b of fchr oidiinr> bnyim^s ot l company ilu Joudmg of 
money by the company m tin ordiiaiy i mrso of ih busmf "r- 

(^) If a company u bs ni conti ivcntion oi thi*' s>oction, Mn t ompany and iveiy 
tbeer of bho company who is knowingly in default shall be liiibk to a iine n t 
LXt ceding OIK thousand rajxxs 

(4) Nothing in this sec tioii shall uTccl I be ii^^ht »i i company to ied(>em any 
1 arofi lasiied under section 10 )I> 

55. Reduction of share capital. (1) Subject to con nmiiion I y the ^^ourt 
» company limited by bharcH, if so uiithorised by i+s ai tick ", may by special rasohi- 
non reduce its shaio capital m any way, and m pirticulnr (without prejudice to tbo 

< ntralily of Iho toic going power) may 
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(a) axtiTigniRb or redu< u the liability on titlj of itH in HHjpeot ol 

ahaio eapiial not paid np, or ^ 

(i>) eithoi vnth or without exiingni^bin^ oi reducing liiibiUtv on any ot 
its bhaies, ounce 1 tmj paid up shfiii capital v\liii h is lc9t or imrexirf 
Kmted by a\ailable assetb oi 

III) i libel it U Ol without oxtiugninliing oi ic tucing luihiUly on am 
ol it^i slians pm off anj pmd up i ipitul which i‘ in* excels of 
the wants of any coiiipanv, and nm% jf uid so £ai is Tjccts‘^ii> 
altei its rneinoianduni In reducing tin amouiiL of it^ ‘'ban i ipdii 
and of lU shutis atcorcIm/U 

(J) A special roBolut ion 11 ndn this sec lion i« in tins Vti called i losolulirii hi * 
reducing share capital 

56 Application to Court for confirming order Whti n c onipim lu^ 
passed arosoluUon toi nduciTi_, shau tiiT»Ud it nitn 1^'' petition to the ( onil 

for au ordei confuiuuig ibn icdaution 

57. Addition to name of company of *and reduced." thi mid lioin Ih 
pissing by a compau'v of a I^solut^On ioi iiducing slian capit il o wlitio tlu 
locluct ion docs not im oho oithtr tbe dnnniutioii ol uu\ lialuhU iti i<sp( t ol 
tinpiid hlmn capital oi tbe imnaont fo any share holder of nn^ ^viid up slum 
mpitul, Ihou on snd fcoia the luaknu tlie oid r oonfumuv tlu itdnctjon the 
company shall add to itfv naniL uuiil siich dnU fis tin (omtinm liv the words 
'mdieduied as the IhhI woi ds iii it>> niiiiu and those woids shall until that dale 
bo deemed to be iwirt ol tbe Tianu ol Dir i ji ipin> 

ProMtltd that where the rcdudinii di t not imoKt eitlici thi diminution oi 
an^ liability in te^IKct of unpaid shaic ripitiloi tbe paymout to any Bhiwoholdei 
of any paid up sbiio cipital the (furt unv if it tbmks c>^pcdiOTjt^ diBjfveaiH 
Altogether with Ibe addition of the wold-, ‘lud lodnctd ’ 

58 Objections by creditors, and settlement of liat of objecting creditors 

(1) ^^he^e the piopobcd u dmtion ol Bhfiu cupital imol\e-> either dlmmutiou o 
babiliby tn icsp cl of unpndsbaic r ipiliO oi tbe puMiieut to any <baieholdei of 
any paid up sbaic c ipdul and m am other case il the Oomt w) direeb’ euiy 
cieddor ot Ihe comiiany wJio at thi daU hxtd by the Conit if* entitled to any debt 
or c him which, if that date tvcie tlu icmniencemoiit of tin winduig np of tlu 
com pirn h would Ig adnufisiblc in piTXif against tbt eoinpaji^, shall be entitled to 
object to LUe i eduction 

(2) 1 he Court shall settle i list of * n ditois so eulitled to object and foi that 
puipose shall oectrtam, as fai as poMibJt without requiring an application timn ni) ^ 
eieditoi, the narucH of those cieditors And the iiatuio and amount of then debte oi 
claitus, and may publish notices ffxing a day oi day a wilhm which tieditoi's not 
entejorl on the lifttare Id ^^lannto be 80 mteud or an to bu excluded irom the 
tight of objecting to the reduction 
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!SS) Powertodl4MMewitheonteirtofcr^ttM-onM^Uil|i'«NMf’«MI 
for hi» debt* W beio a oreditoi <mt&red on the Uat uf 
not aiscbfirgpd oi dctemilnod docs mHonmtxi lo tin 
)f it U\m\» dt, diApQitfio with tbf coiwmtof that croditoi.^f^^Hsiig ^^piiti.7 
pa>]n(tii; of hi<i debt oi claim b\ appiopriatmg bi> the Couil ma^^dUOot, ill 
foJlouing aaiouiil (thrii is to snv) 

{)) if the rompiny admits the fnll «r»oiint of Itw dobl 01 rliim, 01, 
II 10 ugh not admitting it js willing pl^nld^ for ih then the lull 
niiount ot ih( di ht 01 < Imm 

(ii) if the company dot s not admit or ifc* not willing to provide loi tlu 
full imoinit of the dohl 01 claim 01 if (Ik amount is contingent n 

not ISC ei tamed then on imonnf fi\id 1 \ tho Oouit nfUi the lik< 

mcfuir'v ind adjudic ation i, if the poinpniv \mii liemg wound np 
h\ the C emit 

60 Order confirining reduction. Ilufcnri jf ‘'iMshcd wjlh nsp ct to 
c \(\ry cu htoi of the tomp,m> who under this \ct is (ntilJcd to object bo llu 

irtduction Out ntUor c iiistni to tin ndurlio 1 has bun ohtimud 01 hiH dobl c i 

i Uim haslusii dischaigcd 01 hi hunsctuitd mn^ nmkL^in oidei confiiimiig tlu 
li due tion on such fcoims uiid t Ciiiditi is ii thud s tit 

61. Registration of order and minute of reduction (1) 1 he Kristin 

(Jii producti ill to h ui of an oid( L of Iht Com I (oidiiinmg h lediiLUon oi Lh 
sliiio ciipital of A CJiiiptinv and on the filing with him ol \ cu titled copv A Uit 
oidoi and of a miiiuic (ipjnovod l»\ llu ( oui IJ ^ho\\ m„ with rcHpu t to the shaii* 
ciintd 01 1 »o »-ompiuiy is vlteiui hv lla oLdt,i Uit amount of tlie sliaro capital the 
numbci of shines into whii h it is to he dnidcd and tla amount of uwh shaie ami 
the amount (if in>) at ht dal of Hit iigwtratiou Geenu d to \k paid Jii inch bimi 
tpbftll regi-jtcr the oidti and iiiiuutc 

( 2 ) On the li/i'^iidtion and uot before Hit u-'Ciixticai fci udiuiiig sli iie 
( ipiUil liB coniiirru cl the oidoi o 1 >ihU rtd hhah Uke iflu t 

(S) Notice ot the logisbiition '•lull It piibhshid m hiu h ummiu as iUl Louit 
may direct 

( 4 ) The yagi&tiar hhtt.}l ctxnf\ uudei h h hand tht 1 ^uti ili >n oi da oidci and 
mmuie, and his cmtihcabc Bhall be loutlusivt eNidem 0 that dl the ietiuiitnuulb ol 
thiR Act with respect to It ductiou ot shine capital ha\e Ihin romfWied with aiul 
that the share capital foi tlu company ih £iuh at> is Htated m the minute 

62 . Mieute to form part of memorandum (1) iHu minute uhuj 
legiBteicd sliall be deemed to Ik sub-stibuted loi tlu i olJrc^pondm^ pait ot the 
lupknuiandum of the C/ompany, and i»luiU ho valid aud alkivbk a>> n 11 iiad been 
ongmalh contiuiied therein, and mUali be embodied m vvciv oop^t ot the iuemoi%juiff 
dum la^ucd aftoi itti I'egiBtmtiou, 
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(2) If a compcsny mopltesi default in oomjAying with the LequiTemeuie of thi% 
section, it eboU be liable to a line not exoeedhig ten rupees tor each copy in respect 
of which defatilt is mode, and every officer of the company who koowingly and 
wittnlly anthoiises or permite the defacdi sbafi he liable to the like penalty. 

* 

€3. Ualnlitr Mnbaiw in raspeiet ol redocodl sham. (i> A mcmbtrr 
of the oompany, past or present^ shall not he liable in respect of any sham to any 
call or oonMbntifm exceeding in amoont the difference (if any) between i\\c amount 
paid^ or (as the ooao may be) the redoood amount^ if any, which Is k> bo doomed 
to have been paid, on the share and the amount of the share as fixed by the minute : 

Ftovided ihat» if Bifxy creditipr, entitled in respect of any debt or claim to object 
to the reduction of Sliare oaiMtal, is, by reason of his ignorance of the proceeding, 
lor reduction, or of their nature and effect with respect to his olaipa not entered on 
rhe list of creditor, and, after the leduotion, the oompauy is nnablo, within tbi^ 
meaning of the provisiona of this Act with respect to winding up by the Chart, to 
pay the amount of his debt or olaimi then— 

(\) every person who was a member of the company at tbo dote 'of thc^ 

' xegistralion of the order for redaction and minute, sliall be liable to 

contribute for the XNiyment of that debt or claim an amount not ex- 
reeding the amount which he would have been liable to contributo 
if the company bad commenced to bo wound up on the day before* 
that registration ; and 

(ii) if the company is wound up, the Court, on the application of any 
such creditor and |»roof of his ignorance as aforesaid, may, if it 
thinks fit, settle accordingly a list of persons so liable to contribute* 
and make and enforce calls and order on the ooQtribntories settled 
on the lifft as if they were ordinary bontribntoriea in a winding up. 

(2) Nothing in this section shall affect the rights of the contributories among 
tbeu^vos. 

64. Penalty on eonoealment of name of creidtor. If any officer of iho 
company wilfully conceals the name of any creditor entitled to object to the reduc 
lion, or wilfully misrepresents the nature or amount of the debt or clauu of any 
creditor, or if any officer of the company abets any such concealment or miscopre- 
ntation as afareoaid, every such officer shall be x’CL^hablc with imprisonment 
which may ext^d to one year, or with fine, or with both. 

66. Pnb&cation of maeone for raduetion. In any eoso of reduction of 
share capital, the Court xnay xeguize the company to publish as the Court directs 
the reasons for reduotion, or such other information in regard thereto as the Oour 
may think cnqpedient with a view to give proper information to w public, and if 
the Court thinks fit, the oausefi which led to tiie reduotioa. , 


m. fattmMwd 
novnoifi ay gnaiwniva 


1 N^nclioii of sharo capital in case of a compaair 
hairiac a ilmro capital, A company limited by goatantee 



INDIAN COMPANIES AifcT 




and ^ AlBsaASt^ 

jwyoitthorbiv^ ij^aase at xvdoes itnf caiirlKlI i^Mkhm 

wnainb)ti«tt»«h«|j^wm«(||Up^toi«ndfi«i«jeatfaiwto^ IMM «pr 

^harDs may oa|)M»l tbo provisimitt of MK 

VARIAflCiV tiVi* SIMIl6liOU>EII9^ itiGirr$^ 

Ri^tf of liolilora of agiooiol doMoa of ahoioaf <1> It In tbs cumo of a 
oom|iob 7 ,^the'flbare caiEUl at which ib divicM into dilfetoxit claBsas of oHaros, 
tETOxrMoo is mode by ttvo msmoi^aTKlaiii or ortHotoB for ouihoHiihlg ths taijiation of 
title ri^htH attached to any doaK of diares in the company eobjeot to the CooBimt of 
any specified pdfoportion of tht* holdets of the iamied Bharai of that ohi^ or the 
hancLion of a canohjliifm p&aaed at a eepamto meeting of the hotderO of those ehlutet^, 
and m porHaancQ o|r<the eaid in^j^vieion the rights attached to any suoh of 
stiarea are at any tUne varied, tiu' holders of not less in the aggregate than ten per 
rtent. of the iamed shates of that dasa*, being persons who did not consont to oy vote 
in favour of the reaolnlion for IKo vanataon, may apply to the Gourlj to ha^e fho 
variation oanoelled. and whore any such application is made the variation shall not 
iiave elfoct unices and until it h confirmed by the Oourl. 

(2) .^n applicatioti under this section must be mafic within foarteon days after 
the date on which the oonsont was given or the resolution was passed, as ooso 
may be, and may made on behalf of the ahomholdera entitled to make the 
application by such one or more of their nurnbot os they may nppomf in "ivriiing for 
tile purpose. 

(3) On any such apjlicaiioii tho i^»onrt, after hearing tlie applicant and any 
other perfions who apply to the Court to Iki hoard and appear to the court to be 
mtevosted in the application, may, if it is satisfied having regard to all the oircum- 
rdanoos of the case that the variation would unfairly prejudice the ahoreholdeis of 
the class lepreaonted by the applicant, disallow the variation and shall, if not so 
natifified, confirm the variation. 

(4) The dBckddn of the Court on any such application shall be final. 

(5) The company shall within fifteen days after the service on the company 
of any o^r made onemy such appUoatiOn forward a copy of the border to tUo 
registrar and, il default is made in oomplymg with this provision^ the compauy ahd 
overy officer of tiie company w)io is knowmgly and wilfully in default shall be liable 
W a fine not eaceediiig^ fifty TUpesfi. 

(6) in this esotion includes .'ahrogiM^eBi’ and the 

expmasmfi * wied* shah be construed eooordingly. 

lUSGtSTRATlON OP UNLOtfrED COMPANY A3 UWITEO 

i 

ta. ^ Rigiitnillim «f i mlt wl fil < p i y i iy m IWlMil. dl Italiiaat to tkw 

oi toto my MfUtowd M itoltoiitoA aai^ fs^iDm m$$t 
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thn Ael/ iM DT fiziy Qompaiiy AB a limited oompoiiy muy 

imder thil Aot^ brti the zegistraUoii of aq tmlimiied oomiMikiy •» a 
I miiied KKMX^^y idaell not effeot My debts, liabOitaefi, obhgeiionji 6t ocf&txMts 
inouvmd oi: entered into^ by, to, with or cm behalf of, the oompany betote fbe tiegiet* 
ivticm, aaid thoee debtb, liabiliiaes, obUgatiooB aod oontracts may be ealoroed in 
maobet provided by Buft VIU oi thie Aet in the ease of a oompeny mgavtared in 
ponmanoe of that part. 

\ 

(2) On regiBtratiOD m panaoanoe ot this section, the regutorar sbaU okne the 
former regifitratum of tbe company, and may dispense with the delivery to bun of 
copiea of any doonments with copiet ivhtieh be was fonusbed on the ooOaaion of 
the original registraticm of tbe compesiy; bnt, save as aforesaid, tbe registration 
shall ts^ place in tbe i^ne manner end shall have effect as if it were tbe first 
lagisiration pf tbe company under this Act. 

68. Powar of a niimfitawl company to provide fi»r roforvo aharo capHal 
on ro-rofietraten. An nnlumted company having a share capital may, by its 
• msblailon for registration as a limited company in parsoanoe of this Ajt, do either or 
both of the foUowmg things, namely — 

(a) moreaee the nominal amount of its share capital by moreaaing the 
nominAl arooant of each of its shares, but subject Jo the condition 
that no part of the amonnt by which its capital is so increased shall 
be capable of being called up except in tbe event and for tbe pnzposes 
of the company being wonnd up; ' 

ib) provide that a specified portion of its tmtsaUed share captal shall 
not be capable of being called np except in the event and for the 
porpoees of the company being wound up 

RESERVE UABIUTY OF^UMlTED COMPANY 

60. Reserve IsahiSty of Umited company. A limited company may by 
special vasoluhon determine that any portion of lin share capital which has not 
hem already called up shall not be capable of being called up, except in the event 
Md lor the purposes of the company b^g wound up, and tbereopem that portion 
of its shem capitsl shall not he capable of hemg called up except in the event ahd 
for 6ie purposes aforesaid. 

UNUMiTED ijuumjrnr of omEctoRs 

70. LindlnOcosnpanar nay imvo AM t m e with uMinited (1) In 

a limited copspony the liability (A tbe dimotom or of any dheotor magr. If so 
provided by tbe memorandum, be unlimited. 

InahieiMocMpMy ip wlfiiditbeliabih^ dheoter is unlhuiM, 
fbedjfa^bpreffbeeoMti^ nMubm who f««Vdssi w feam to 

a elate* 
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xsmt the of liaiiiioiioo yrUl bo ^ti^Oed, «fk^ fcbo 

psixi^iiftotets aitd ofBoois of tbto opm^ ono o(.th«^ Oball^ bdt^ tiso pom 
acoepft tbo oiboe or ocp ooUoe la orxifciag Chat his liability 

boaaUimted* 

(3) tf aay diiootor cnr pitipowr makes dBfttolt la addiag m a statemeati or 
if any promoto or odloer of the company makee dofaalt in giving daob a aotioe^ 
he el^ beliable to a fine not ekoeeding one thousand ropees and eihall aleos be 
liable for any damage whioh the person go elected or appointed may eostaia from 
the default, but the liability of the person so elected or appointed mU not be 
afiected by the default. 

71. Special rosolutioB of IStnitod company ■^*^"g liolillitjr of d im ct or e 
unlimilod. (1) A limited company, if bo authorised by its articleB, may, by 
fiipeoial reBolution, altar its memorandum bo as to render unlimited the liability is. 

directors or of any director. 

« (2) Upon the passing of any ench special ^resolution, the provisions thereof 
slmlJ be as valid as if they had been originally contained m the memoramdum. 

PABT IV 

MANAGEMENT AND ADMINISTRATION 
Offico ami Nomo 

t 

72. Rogletorod offico of company. (1) A company shall as from the day 
on which it begins to carry on businesB, or as from the twenty-eighth day after tlw 
date of itB incorporation, whichever is the earher, have a registered office to which 
all GommanicationB and notices may be addressed. 

(2) Notice of the situation of the registered office and of any change therein 
shall be given within twenty-eight daysnfter the date of the incorporation of the 
company or of the ohanger as the case may be, to the registrar who shall record 
the same. 

(3) The inolnston in tlie annual return of the gtatement as to the address of 
Its nsgiftter^ office shall not be taken to mttsfy the obligation imposed by this 
section. 

(4) If a Company carries on business without complying with the requirements 
of tifis seotioii, it shall be liable to a fine^not exceeding fifty rupees for every^ day 
during which it so oarries on basiiieGis.^ 

73. Pttl4lcailmiolnatnah7a1M^ Kvery limited company^ 

(a) ^Ipitint or affix, and imeppaimp^ or affixed, its nffina mi 
outside of every offioe or idaoe in whioh Its boeiEnemleoeiaM oa, m 
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fl, portion, in kittotB m^ily legii>le nnd in Englttb 

obaMi^tieiri), atid also, if the registered oifiiOQ bti ia p plaoa 

beyond tbe local limits of the ordinary orlgtnal Ci-nl jnrIedbiitloKi 
of a High Court, m the charaoteoB of lone ol the iiwnhaoular 
langoageR used lU that place, 

(b) shall have Its name engrs'ren m lejphle oharaoters m its seal, 

(( ) sball hate its namo lUentioued m legible !Klnghsh characters in all 
bill-beads and letter pnfier and m all notices, advertisement and 
other olBoial publications of the company, and m all bills of 
exchange, hundin, promiwiory notes, endorsements ohoq^ues and 
orders for money or goods |)Utportmg to be signed by or 6u liebalf 
of the comp my, and in all bitls of parcels, mvoices, receipts and 
letters of credit of the company 

74« PanalUes for noa-publication of name (1) If a hunted compsuv 
(loe^< not paint 01 atSi and ketep pamUd oi affixed, its name m mannci directed 
this Act, iL shall bn liable to a fine not excoeding fifty rupees for not so painting 
oi affixing its name and for ev,^r> day during 'which ite name is not so kepi 
piintad 01 affixed and merv uftn-n of tho tompanj, who knowmgh and wdiulh 
ntithonsec or pti intis the dofaull, Khali be liable to the hke penalty 

(Ij) If «m> offiu c of a limited oompauy, or ady peison on its behalf, uses or 
aubhoiises tlio UHt ot any seal puipoitmg io be a seal of thn company whereon lih 
name is not so engraven as afore^^aid, ot isbues oi authonseb the issue of 
any bill-head lettei papei, notice, ad\6rfciseineut or other official publication 
of the oompauy, or signs oi authon^^s to bo signed on behalf pf the 
company any bill of exchange hundi, piomissory note, endorsement, ihoque, 
oi order £oi money oi goods, or issues ot authorises to he isenod any hill oi 
pMUate, mvoii e receipt or letter of cicdit of tiie couqiauy, wherom its name is not 
ni^tioiifid in mnuoer aforesaid, lie shall be. liable to a fine not exoeeding five 
hundiied lupees, and shall fmthoi be porsonally hiihlc to the holder of any aiich 
bill of exchange, hundi ptonii^-soi y nolo, chequr or order for money oi goods, tot 
Ute amount thereof uuk»s thi >aiuo js dul> paid by the company 

7S» Ftoflblkatioii of authiorueil a« woH as anbacffiboii and |Mdil<*ttp 
eaplfal ( 1 ) WJiere any notice, ad vcrixHcment or other official publication of u 
company contains a sbatomenl of the amount of the autbonsod capital of the 
company, auoh potwe, advortie&ment or othei official pphhoatiou ffiall eJao contain 
a fitatoment^tn an equally prominent post! ion and m oqimfiy oon$plouous cliaractorh 
ot Uie mnouut of the capital which has been subscribed and the atncmiit paid up 

(ii) Any company which hiakes default in eotnplyuig with tlie leqmmmente 
oi this Uoekon pnd i^ery officer of cimpimy wh^ hnovtungiy a party to the 

«?Nill be fiablb to a fine not exceeding one ffiofisand viipees. 
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MEETING AND PROCEEDINGS 

76. Annual gunorni munting. (1) A genital meeting of ever;^^ coiii|NKn:f 
bo hold within ^^hteen monthe tcom. the date of ite incorporation and there 

after onco at least in every cnleudar year a/nd not more than fifteen months alter 
tlie liolding of the lost preceding general meeting. 

(2) If defauU ih made in holding a meeting in accordance with the provisions 
of this section, tlio company and every director or manager of the company 
who is knowingly tind wilfully a party to tho dehiult shall ho liable to a fine not 
jL'Jccoeding five hundred rupees. 

(3) If default is made as aforesaid, the Court niay> on the applicatipii of 
nny member of thy company, call or direct the calling of a geneml meeting of the 
company. 

77. Statutoxjr moctuig of Company. (1) Kvery company limited bj 
oiiaresand every company limited hy guarantee and having a shaj-e capital 8liall> 
withm a period of not less than one month nor more than six monthK from the date 
111 which tlie company is eutiilmi to commence busiuos.^ hold a j/enoral meeting of 
the niemlicrs of the company, wliioU shall be called the .statutory mooting. 

(2) Tho dliectoL's shall, at least twenty-one days bofoie the day on which tho 
meeting is held, forwaid a report (in this Act referred to as the statutory iiiport) 
'■ertifiod as required by this .jectvoti to every member ot the compiin>. 

(M) The Btatutory report shall be certified by not l 0 Sf> than two directors of 
the company or b> tho rUiiirnmn of tho directors it authorised in this behalf by 
♦ be directors and shall state — 

(a) the total numU'r ot sliares allotted, distinguishing shares allotted 
as fully or partly paid up otherwisti than in cash, and stating in 
the case of shares partly paid up the extent to which they are so 
paid up, and in either case the coiLsidovation for which tliey have 
lieen allotted; 

(1)) the total amount of cash received bj the company m respccl ot all 
the shares allotted, di‘»tinginshed a.s aforesaid ; 

(c) an abstract ot the receipts of ihe company and of the payment.* 
made thareout up to a date within seven days of the date of the 
report, cxlubiting under distinctive hoadmgft the receipts of the 
company from shaiusi and debentures and other source^ the 
payment made thereout, and pariionlars concerning the balance 
i*emaiamg in hand, and an account or estimate of the piulimiuary 
oKpOnsi^sof the company showing separately any commission or 
. discount paid on the ir'mc or sale of shmes ; 

(il) tbe names, addre^''« nnd descHplions of the du'eotors, auditors, 
managing ageut.'i and managci^, if and secretary of tho 
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oompary and the changes, if any, which have occnmid Binco tlio 
date ol the incorporation ; 

<e) the parfcicjnlaiifi of any contract, tho modification of which is to In’* 
submitted to the maoting for its approval, together with the 
particulars of the modification or proposed modification ; 

(f) tho extent to which underwriting contracts, if any» have been 
earned out ; 

(g) the arrears, if any, duo on oalls from dircclors. managing agent- 
and managoTH ; and 

(h) the particnlara of any coramiysion or brokoru^'o paid or to he jiaid 
111 connection with the issue or aile of shnrt*K to any director, 

* managing agent or manager or partner of tlio managing agent li 
the managing agent is a firm or if the managing agen^ is a private 
company, a director thereof. 

(I) The statutory report shall, so far as it relates to the shares allotted by tht‘ 
company, and to the cash rooeived m lospect of such shares and to tho receipt'^ 
and paymenth of Iho company, Ix' certified as coirocb by tho anditors of the 
company. 

4 

(fi) Tho diiec'tois shall cause a c-opy of i)io ‘'latutoj'y report certified iis 
required by this Section to bo doliveied to tho for registration forthwith 

after the sending thereof to the members of the co]iipau> 

(6) The directors shall cause a list sho^Ying the names, descriptions and 
addresses of tho members of the company, and tho number of shares liold by them 
respectively, to be produced at the common cement of the meeting, and to remain 
upemand acco-sbihlo to any member of the company during the continuance of the 
meetitig. 

(7) The members of the company present at tbo meeting shall he'^at liberty 
to disenss any matter relating to the formation of the company or arising oat of the 
statu tory report, whether previous notice bos been given or not, but no resolution 
of which notice has not been given in accordance with the articles may be gassed. 

(6) The meeting may adjourn from time to time, aqd at any adjonmod 
meeting tmy resolution of which notice has been given in accordance with the* 
artioles, aitto before or sabsequently to tho former meeting, may be passed, and 
the adjourned meeting shall have tbo same powers as an original meeting. 

(9) If a petition is presented to^tho Court in manner provided by Part V for 
winding up the company on the ground of default in filing the statutory report or 
in holding the statutory the Court may, instead of directing that the 

company ho wound upi give directions for the statutory report to be filed or a 
moe^ng to be held, or make such other order as may be just. 
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In fehe event of Muy 4efanHiA oo^q4^g vdVix tbg ]^vid^ ef tbia 
eeoUon every diiector of the pc^peny who is |^iy <4 or who loiowiii^ find ^ 
willnUy anthorieoB or^ponnlte ^ defeat ehaSl be liable to a not eoEoeediag ^vf ^ 
hundr^ nipeea 

(II) Thie seoticm uhall not apply to a private oompany. 

78. Callint of fKtraofiiiaary taneral aeeetiiif on foqoMrioni (I) 

Notwithstanding anything in the artides, the direOtoxe of a company which haen< 
8bare oapital ehah, on the requisition of the holders of not leaa than ene-tenth of 
the isBoed share ^pital of the company npoa which all calls or othw soma then 
due have been paid, forthwith proceed to call an eztraordinairy general ineeting oi 
the company. 

\ 

(2) The reqtiivtion must state the object of the meeting, and mnat be signed 
by thareqnisitionists and deposited at the registered office of the company, and 
may consist of several doonmenta in like form, each ugned by one or more 
reqnlsitionists. 

(3) If the director^ do not proceed within twenty-one days from the date of 
the reqtnaition being so deposited to cause a meehng to be called, the reqnisitioimstB, 
or a majority of them in valne, may themselveB call the meeting, bnt in either 
any meeting so called shall he held within three months from the date of the 
deposit of the requisition. 

(4) Any ineeting called under this section by the requiaitiimistB riiall be 
called la the fame manner, as nearly as possible, as that m which meetings axe to be 
called by diteotors. 

(6) Any reasonable expenses incurred by the raqulsltUmistB by reason of the 
failure of the directors duly to convene a meetmg shall be repaid to the requisitio* 
nists by the company, and any sum so repaid shall be retamed by the company 
out of any sums due or to become due from the company by way of fees or other 
remuneration for their services to such of the directors as were in default. 

78. Provisions as to moorings and votes. (1) The foUowizig ptovishms 
shall have effect with respect to meetings of a company other than a |aivate company 
not being a subsidiary of a public company and the procedure thereat, notwith- 
standing any premsion made in the articles of the company in this behalf 

fe) a meeting of a company other than a meeting for the passing of a 
' special sesolution may be called by not less than fourteen days* 
notice in writing; but with the consent of all the membore entUled 
to receive notice of some particular meeting that meetmg may be 
convened by such shorter notice and in socl^ «**«*»*«> m 
members may think 8tj 

(b) notice of the meeting of a company with a statement ci the 
borinem to he transacted at the be esrved cm evmy 
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iitt(mheriQlib6iiiM^ m raq^dx«d to bo t^rvod 

by IToUo A md lor Ibepaxpooo of this olouM tho oi^roaiioii 
A* ttiini that teUe io f<» the thoo being hi lotoo; bat the 
eooldflntid omiwon to give notioe to, or the non-mebp^ of notiee 
b7» kny tfiember ihaU not in^elidete the junoeodinge M any 


|o) xnemberB pce&eat in penon or by proxy, or the ohajrman of the 
meetliig, or any member or membeie holding not len than 
cme-tentii of the lamed oapital wbioh oanuB voting ehkU be 
entitled to deiniaad a |x}U:ihrovidedfhat in the oaoe of a primte 
company if not zdotb than seven memben are personally pmsent 
two members ehall^be entitled demand a poll; 

(d) an metramoit appointing a proxy, if m the form set oat in 
regalation 67 of Table A, shall not be qaestioned on the ground 
that it falls to comply with any special reqairements specified for 
such iniiaramentB by the articlee. and 

(e) any sbereholder whom name it entered m the register of sharehol- 
dan of the company shall enjoy the same rights and be snbjeot to 
the same liabililies as all other Bhareholders of the same olaflB. 

( 2 ) The following providons shall have efiact In so far ae the arholee of the 
lyr^iu pm y do not make other pirovisioa in that behalf 

(e) two or more members bolding not less than one-tenth of the total 
share capital paid np or, if the company has not a share oapiial, 
not less than five p« oeni m nnmber of the members ai the com- 
pany may oill a meeting; 

(b) m the oaae of a private company two memben end In the oaee of 
any other company five members pwsonally present shell be a 
qnocain; 

(o) say member elected I 7 the members present at a meeting may be 
obairman thseeaf; 

d) in the can of a oompny origbially having a share oapiial, every 
member ^lall have one vote in respect of each share or each bandied 
ropeesofetcMskh^by hh^oadmaa^ other case every miinber 
idiall have one vote; 

(s) onapofivelsiiiiay begiveneiiberi^lfee^ 

^ Wimtainent appoint^ bein wvilbig oader the 

kMadoftlMi 9 poi^cnofhlsiMgf^ wrlfetng, 

W nnier the 
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(8) lllov a«Qr.,S«|pi^ltl»ian^^ ^ornffmg 

nuuiiier 2a to ocmmi IbA 

oitbflirittCitB amm ittx^tion ot on ibo ainiilioftiiioii of any &«ol»ot of iha oontytsoy 
otofai^lg^^aiombei^of theoompanyi^woiildbeenii^^ to TOte <|b tbo motln^ 
order o xneeting of the company to be called, held and ocmdooted m atioh manner 
net the Court tbinkefit^ and where any each order is given, may giro each anoillary 
or ooneaquentLail directione as it thinke expedient, and any meethig celled, held aM 
condnotedittaocordanoe withany suoboi^erBlmUfor aU|mrpoeesliedeBmBd to be 
' a zneetnig of the ooxnpany duly called, held and oonduoted. 

M. RepraMaUlioa oi oompai^ at naatuigs of olibar conmianfcin 
which they are members. A company which is a member of another compony 
may, by resolution of the direotors, autetise any of ite officials or any other person 
to act as its representatiYe at any meeting of that other company, and the person to » 
authorised shall he entitled to exercise the same powers on ^h^ of the company 
which he represents as if he were an mdiyidual share* holder of that other company i 

81. Entraorifiaary and epecial rasolntioni. (1) A resolution ^aall he an 
extraordinary resolution when it has been passed by a msgonty of not loss Ibart 
threefourthfi of such members entitled to vofaa as are present in person or by pi^ty 
(where proxies are allowed) at a general meetiiig of which notice {specifying tbe in- 
tention to propose the resolution as an extraordmary resolution has been duly given. 

(S) A resolution shall be a special resolution when it has been peased by snob 
a majority as is required for tbe passing df an extraordinary resohit&oa and at a 
general meeting of which not less than twenty-one days’ notice specifying tbe inten- 
tion to propose the resolution as a special resolution h^ been duly given. 

Provided that, if all the members entitled tp attend and vote at any euch 
meeting so agree, a resolufcion may be proposed and passed as a special resoluUon at 
a meeting of which less than twenty -one days* nohoe has been given. 

, (3) At any meeting at which an extraordinary restdotion or a special 
resolution is submitted to be passed, a declaration of tbe ohairman on a abow of 
hands that the reaolutiQti is carried shall, unless a poll is demanded, he oonclneivs 
evidence of the fact without proof of the number or proportiou of tbe Votes recorded 
in favour of or agahiet the msolution. 

(4) At any meeting at which an mctraordinary resblation or a spsoial 
reaialatto is aubmmitted to be passed, a poQ may be demanded. 

(5) laaoem wlmm,tiapotitedemai^^ be in acnyfrmcMl with 

^aetioles he taken in moh a# tbe ch ai rm a n may dlmot; ^ H the 

ohairman so directs, be taken at the meeting at which It is demabded. 



mm 

(6) Wbeb ft poll 19 demanded in aooovdaooe wifhHbict eeoMont in eompotSax^ 
ibe majokty on tbe poll, relemooe shall be bad to the nnmbet of votes to whiob 
eaob member is eutlijied hy tbe articles ol the company, or under Ibis Act 

(7) 3*or tbe purposes ol this esotion noHoe of a meeting shall be deemed to 
be duly given and the meeting to be duly held when the notice is given and the 

hflM in manner provided by the ortioles, or under this 

62 . Raglilratimi and copies of spedal and eniraordliiiftiy reaohitions, 

(1) A oopy of every special and extraordinary resolution shall, within fifteen days 
from the pesamg thereof be printed or ^pe^itten and duly oertided under thS 
signature of an officer of the company and filed with the legistanr who 
teoord the same. 

(S3) Where articles have been registered, a ooi>y of every special resolution 
for the time being in force shall be embodied in or annexed to every o<^y of the 
articles issued after the date of the resolution. 

(8) Where articles have not been registered, a copy of every q)e6ial 
resolution Shall be forwarded in print to any member at his request, on payment 
of ooe rupee or such less sum as the company may direct. 

(4) If a company makes default in bo flUng with the registrar a copy of a 
special or extraordinary reeolution, it shall be liable to a fine not exceeding twenty 
rupees for every day during which the default contmues. 

(5) If a company mokes default in embodying in or annexing to a copy of 
its articles or in forwarding in print to a member when required by this section, a 
copy of a special rasolntion, it shall he liable to a fine not exoeedmg ten rupees for 
each copy In respect of which default is made. 

(6) Bvery officer of a company who knowingly and wilfully authorises ox 
permits any default by the company m complying with the requirements of thie 
seotiem shall be liable to the like penalty as is imposed by this sect on on the 
company lor that delanlt,' 

63 * Mimilee af procaadiiigs af ganaral mcatiagi and of its diraclers. 

(t) Bvery eompsny shall cause minutes of all prpceedings of general meetings and 
of its dimotors to be eutored in books kept for that purpose. 

(i3) Any sUoh minute, if purporting to be enigned by the chairman of the 
meeting at which the proceedings were had, or by the chairman of the next 
sncoeedjngmeetii^, shaU beevffiencwof the|urooeedi^ « 

(8) Unt^tiiecontimry k^proved^evetygeoemlmee^ of the company ax 
meeting of direotm in mspect d fooceedings whereof minutes have been so 
made Eiludl be deemed to have been duly calk»d end held, and ah pmoeedlngs had 
timMttohambemdtdyhsdanflaUappcIsitiiieDtocddhnot^ ebal|^ 

bedeem tbeyalld* 
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of A Qomp 9 <ti.y held altar the hi the C^ahipe^ies 

Aet, 1936, shall be kept at the toliatered oiBSoe of the ooiapany and iWl didix|h(/ 
btiauieea hours ((^ubjeot to such reaeihiable reatriotiotia aa the company may by its 
artiolas or general meeting uopoee ao that no leas than two houis in each day be 
allowed for inspection) be open to the inepeotion of any member without charge. 

^5) Any member shah at any tune after seven days from the maetliigB be 
entitled to be formehed Within seven days after he hoe made a request m that 
behalf to the company with a copy of any minates referred to in aub^seohon (i) at 
a charge not exceeding anc annas for every hundred words. 

(6) If any mspeciion required under sub Beotion (4) of this section is tefnmd 
or if any copy required under suthaection (5) of this section is not furnished Within 
the time specified m sub^section (5) the company and every officer of tbe oompany 
who IS knowingly and will uly m default shall be liable in respect of each offence 
to a fine not exceeding twenty-five rupees and to a farther fine not exceeding 
twenty-five rapses for every day during which the default continues. 

(7) In the oase of any such refusal or default, the Court may by order 
compel an immediate inspection of the books in respect of all proceedings of general 
meotingB or direct that the copies required sh^ be sent to tbe persons 
requirmg them. 


DIRECTORS 

8SA. Directors obligatory, (t) Every company shall have at least three 
directors. 

(2) This section shall not apply to a pnvate company except a private 
company bemg a subsidiary company of a publio company, 

83B. Appomtment of directors (1) In default of aud subject to any 
regulatioDs lu the articles of a company other than a private company — 

(i) the subscribers of the memorandum shaU lie deemed' to be the 
direotors of the company until the first directors shall |have been 
appointed , 

(il) the dureotois of the Company shall be appointed by the members 
in general meeting ; and 

(lii) any oaeoal vacancy occurring among the duectors may be flUed up 
by the directors, but tbe person so appointed shall be snbjeot to 
retirement at the same time as if he had become a director on the 
day on which the dueotor in whose place he is appointed adhnetor 

(9) Notwithstanding anything contained in ihe arincles of a oonijpany (mMt 
thaaapjcivateooiiipimynotleMthantwo-fhh^dsof the whoto ntnhber of dliiectom 
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aaaiHlit 

iiabk lo at a^y tbtte by 

Mxmmd ol dieeotdHiB ia toMktti : 

that kioibhi^ hereiti pontadned sball ajvply to a oompany husotpo- 
wM bal(ii» theocm^^ of tha XndlMi OooapaoieB (Amendiiwt) Apt, td86, 
tirihan by iHiffiae of &a artiolas of tha oompany the ntunbar of diTeotoni wboap period 
of ofllbe ieliiibW to detemmatioii at any tdxne by vetuoment of dimtom in rotation 
faDe below tbe two-tl^rdB proportiaa mentioned in thin BOotikm* 

0 

S4. Haeiriclioiii m a p po lntma at or advartfamottl of diroctor. 

(1) A person shall not be capable of being appointed dizeotor of a company by the 
attSoilee, and shall not he named ae a dtreotor or propoaed director of a company in 
any ^Kopeotos iomed by or on behalf of the company or in ration to any intended 
company or in any statement in lien of prospeotos filed by or on behalf of a company, 
nnleas, before the regiatratbn of the articles or the publication of the prospeotos, or 
the iUmg of the statement in Ueo of prospectus, as the case may be, he has by 
himself or by his agent anthorisad in writmg— 

(i) signedandfiled with tberegustraraoonssntinwritn^toact asBoeb 
director; and ^ 

(ii) saye in the case of oompantos not having a share oapitBl, either dgned 
the memotBiidiim for a^nomber of shsreB not less than his qoahfio- 
ation (if any) or taken from the company and paid or agreed to pay 
for his qoalifioation shares or signed and filed with the registrar a 

* contract in writing to take from the company and pay lor his quah- 
cafion fihareB(if any) or made andfiled with iheregistcar an alfadivit 
to the effect ^t a number of shares^not less idisn bis qoalifioation 
(if any), are registered in his name. 

Oq On the appUoation for registration of the memorandum and aortioles, if 
any, a con^^y the amdicant shall file with the registrar aliatof thepenonswbo 
hscve consented to be dimtoig of the company, and, if this list oontams the laame of 
any person who has not so oonsBnted, the apphoant idiall be lialde to a fine not 
exceeding five hundred ropees. 

{9D lltossecttonshaUnotapply toaptivatoc^ a company which 

was a lafcvate Company before becoming a pabhe company nor to a proqpectos 
itooedbyoronbebahxtf a company afim the expiralton of one year tom the date 
at ti^hloh cohopaiiy Is to bnshiesa 

•8. <|wiS|lMltoa af «l ir » ct o c . Willtovt to Aw mictotiem 

tanqpoMd^ mSaA 6A» It tbtdl 1 m tbs dnty entf Absote wbo la bj tos strUbha 
m^tiitad to bald s atouss sad tobn la sot sjisad^f g.oabdad, to 

otMtohig ithMo two tocsitbii ifit egpfointintht^ or 

ttnreae ineyf In 



tmim €om^mms M&t txa# 

peimadliai4 4inototott(dM<)tx(iqfi^ IMMmIIMI 

mty ira|M for m7 dfty bdlwoen Ibi pttM dl« limMt tbMfl 

attd the laet day on wMoh it ie piovod that heaeM de a dtootor* 

M, VdMMtr^*c*»«^4fa4«lwre, noadiiof a dhoote ehill be tiW 
notiwthiteidhig way dofeet ftet may eltoaievde bo ^dioomed fn hie igppohilmeat 
or qoelifioatioti! Becnddad thai'iioljhhlg hi thie ieotloa dudl "be deenned to gieo 
vaHdity to«Qted4toeby adlkootoroite thfla]p|pototxii 0 Ot€l«toh Moo^ faeo beott 
shorn to be lii?alid» 


MA« iitoliaiMMiy hfbMita^ aedirootor* (I) I! a»iy penon beli« 
lui tindteaharged ineolvotit aoto oo Creator or tnaoegiog agent or maniigwr of day 
company, he ehall ba UabSo to impriaonmont for a tarm not exoeediiig two yoare or 
to a dne not exceeding one thoumnd mpeed or to both. 

(2) In tola aeotion the expraakm ^company* incladea a eompaxxy Incoxpoaa- 
ted ontaide Bdtiah India which haa an eatabUahed jdaoe of fttininnra within 
Britiah India. 


MB. A alignment of offioo liy ^odora. If in the oaae of any company 
provision ia made by the aitiolea or by any agreement entered into between anv 
penon and the company for empowering a diieotor or manager of the oom|NUiy w 
assign hia oflSae aa anch ter another pexeon, any eaaignment of office in 

ptosoanoe of the aaid ptoviaion ahalll notwithatanding anythipg to the oontiaiy 
contained in tho aald proviaiaxC he of no effect tmlesa end nntil itli i^^proved by a 
special reeointiem of the company : 

Provided that the exerciae by a director of a power to appoint aa attemate 
or anbatitate diraotor to act for him during an abaenoe of not leta than ihiee 
montha from the diatclot in which meetoigB of the direotora are orffinarily held, if 
done with the approval of the board of difeotora, abaJl not be deemed to be an 
asaignmant of office within the meaning of fhia aection ; 

Provided alwaya that any anch alternate m anbatitate director ehall ifne 
tooiiO vacate office If end when the appointor retom to the diatrici in which meetSni^ 
of the dbeootoca am ordinarily held. 

fa|daMAlBfr--For the pnrpoaaa of the ptovitoato thiB aeotiOB, the pmaidflney 
towanofOahmttoaiidMadraiahall bedeemedtobepart of the jto-Parganaa end 
OMngtopat BMoeta, reapactivaly, and ihe preaid«ncy*town of Bootoay riiiall be 
deemed to bepuief the Bombay Baborbaa and the Thanadiriricta. 

SBO. Amaiifcmoa of prooiaione r^Boatog BabBlIy of dfafoedeoa* Save aa 
ptovided la ihtowelion, any fopvlaioio^ whether ccmtal^ % eom. 

paiatortoanpoontraetiriAhaMa^y m entmptt n g «g^ dheoMt; 

^ ****?— ipft**y **" ^y pTTf**** anoffioarcltoeecanpany 

QtaflllMailaiyiidliy tewMimgrMMditoctamMiiiAQiya^rto^ 
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wfaiob by virfene of «xiy mlo of laiw woiadolhoinmfleotl^ to him In tespeot 
^^^oayQeifl^iA(tnoe,doioi3lferbfe^h of dnt^ or brooch^ of wbiob be may be 

In vplattaiii to the oomiMuiy BhaU be void ; 

F^rovfded 

(a) Id telatloD to tey aaob pxovlBioii wbkb is In foiroe at tbe date of the 

^ oominencniDent of ibe Indian Companlee (Amendment) Aot, 19SG^ 

this section shall bays effect only on tlie eoqpiraiioii of a period of six 
montiis from that date, end 

(b) nothing in this sectian shall operate to depo^ye any person of any ex- 
emption or right to be indemnified in respect of anything done or 
omitted to be done by him while any each proyision was in force, and 

(o) notwithstanding snything in this section, a oompany may, in 
poxBoaDoe of any each provision as aforesaid, indemnify any such 
director, manager, officer or auditor against any liability monrred 
by him in defending any procedings, whether civil or onnunal, in 
which jndgment is given m his favonr or in which be is sBqniited, 
or m oonneotion with any application trader section 981 of this Act 
in which relief is granted to him by the Oonrt^ 

$6D. Loans of diroctors. (1) No oompany .sball mahe any loan or 
goamntee any loan m ade to a director ^ the company or to a finn of which such 
director Is a partner or to a priyate company of which' snob duootor is a member 
or director. 

(3) In ijbe event of any oontraventioo of gnb-seotlon (1) any director of the 
company who is a party to soeh contravention shall be ponisbalde with 4ne which 
may mttad to five hundred rupees, and if defanlt is made in repayment of the loan 
tSr in disphittging the guarantee shall be liable jointly and severally for the amount 
unpaid. 

<8$ Xhis aectom shall not apply to a private company (except a private com- 
pany Whioh Is the sa b sidia r y company of a public company) or to a banking 
compony. 

MK. IKraelor Ml to haM afiica of No direotmor^anof whioh 

ntob dhwotm is a laoriSer or privato oompany of whtoh such director ia a director 
dmll without the consent of the oomqpany in gsnetail meeting hold any oKitoe of 
profet under the oompony eamept that of a monaging director or Tnanagw’ or a legal 
or technical advisor or a banker, 

ttwiatd Uaitnatfaing hmain ow H iiB«4 rfiaU apply to « ffiMstw eltated. «r 
■IjfBtotwa befot»*b»oot>mwmiwamt of the tohin OnrupMiiwi (AaMndmatit) Jtot, 
I8t6| fai wn« i l of nay cew ctf|mfil andw’dliB vmgmaj IMU \>j him at «ba 
oawiiMauMiBa)l«t tfa« aaUI Adi. 
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Bliall not be deemed to be ftn o^oe profit under oomjibiky. 

B$^. SeiMffw dl ^ii^bctee neeaeeat^ fier eertnin.Mibrmcle. fibccefii 
with the oontent of the direotoie, % djuren torof tbdbempeny, orlhefitmof Whieb be ie 
a partner of soeh firm^ or the private company of which ^ ie a member or dLrector» 
^hall not enter into any eontraote for the sale, ptucbase or anpply of Q^oode and 
matenala wi^ tbe company, pirovided that nothing herein contained aball afieot 
any Fitiob contmofc or agreement for such saJe, purchase or aupply ezftered into 
before the commencement of the Indian Gompanieb (Amendment) Act, 1986. 

86G. Ramoval of dKractora. (1) The company may by eictraordiniury 
n^lutoon remove any director, wboeo period of Ofiioe ie liable to deteminatioti at 
any time by retirement of direotore iu rotation, before the expiration of hie period 
ol oifice and may by ordinary resolution appomt another person ui his etead. Tbe 
XHimon eo appointed fhall be subject to retirement at the same time as if he bad 
become a directior on tbe day on which the director whose place he is aj^lnted 
was last elected director. A director so removed ebatl not A reappqmted a director 
b> tbe board of direotorB. 

(2) This section shall not apply to directors elected or appointed before tbe 
commencement of tbe Indian Companies (Amendment) Act, 1996. 

S6H. Rastrietioas on powers of directors. The directors of a public 
company or of a subsidiary company of a public company sbaH not, eiLcept with the 
( onsent of the company concerned in general meeting, — 

(a) ebll or dispose of the nndertahing of tbe company; 

(b) remit any debt due by a director, 

961. Vacatioii of office of director. The oilice of a director shall be 
\acatod*if— 

(a) he fails to obtain within the time specified iu mib-seotion (1) of sec-) 
tion 85, or at any time thereafter coasus to bold, the shsie qualifica* 
lion, if any, necessary for his appointment, or 

(b) be is found to be of unsound mind by a Court of competent jurifidic* 
tion, or 

(c) he is adjudged an insolvent, or 

(d^ be fails to pay cabs made on him in ceepeot ot shams held by b^m 
within abt moiitiis from the dsde of snob calls being madoy or 

(e) he or any firm of which he is a partner or any private company of 
whtoh ha is without the sanctum oi don^auy in 

gensilsl mtotiilg Uecepts or hoich any oiBce profit under the" cctn-< 
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^f | 

tai«^oC* mwmgfcpt dimttoy or niipi^ 
i4vte or « Imto, ^ 

(4 brotoWtoihiBWwK tm tibM eo&Boenlm mapUtigr of Ibe AireetoM 
orlmtioll moBtikiigDoC tihr dUmtorB lor * oonthmcniB pfMd pt tbrro 
inonths whiobom io libo loQfir ofamw Irom the 

lN)«rd ol direotora, or 

(g) lie or any Ann of wlikth be is a partner or any private oom^pany of 
whlob ha ie a direotor aeoepte a loan, or guarantee from the com* 
pany In oontraventlon of eaotion 861>, or 

(h) he acta In oontaventioii ef eeotion 86^^. 

(2) Kothlng oontamed in tbia aectioQ aball be deemed to preolnde a oom- 
inay from providhig by its artbdea tiiat the offioe of director shall be vacated on 
gronnda additional to thoae ap^ifled in tbia aeotioD. 

67* Xaigilar af1Ureelar8« managere and managing agenle. (1) Evaiy 
company afaall kSqp at ita registered office a register of its dixeotors, managam and 
managing agenta oontaming nith reapeot to each of them &a foUowing partionlarat 
that IS to aay>- 

(a) in the case of an individnal, his present name in fall , any former 
name or samame m full, hia usoal realdentaal addreaa, hia nationa- 
hty and| if that nationality la not the nationality of origin, hia 
nationality of ongin, and his hnsineae ooonpatidn, if any, and if he 
holde any other direotorship ox direotorsbips the partionlan of snob 
dixeotofship or dizeotorshipa; 

(b) in the case of a ooipoxatiom its corporate name and re^jatered or 
principal office; and the fob name, addreaa and nationahty of each 
of ita directors; and 

(c) in the case of a firm, the foil name, addreaa and natloDality of 
each partner, and the date on which each becaxneapaielngr, 

BieoompanyriiaU within the p^riodareapeetlvelymmlk^ 
BaetioneB|Batotbe»gMeeraxatiiinin thepreaei^ 
lamapeolfladintlwaaidxegiBteraBdanotifioatkmin% iMn ai 

olmnge among ita direetora»Bianagemm managing JMItm* 

km oontamed in th^ Ngiater, 

!]?haperioa within whiiffite omit tMl ha a period of 

ieerken4aya4m«baa|gii^^ &a oampany and tiia 

perieid wi^ vdikhiaiaialdniolidimtkm foartaen 

dige Iriim the 

^ llheraill^mhelnptiiiidmtlri^ 

(aeh|iet meebh m iie m M tb^ hf Ik artUtaa or m 


'C01IV%lfX»9 M am 

igttp«etiea)fa««jp<nt9 Vaf at waaiktt «l 41^ ^ttaffiot^ 

0 &itopmmmpiffmiktia %m max m 4I» 

fMpmfam^hiasi^ ioa m 0 h l&ag^tKoti. 

m !IS itty lieiiilp^llfQaii U MaM la 

made in raopflying ^th (1) o» sab-eeoMiaii (3^ ti Qditf tieotioii, the eoin^ 

pa^y and every ofBeer of tlie eompany wbo is larndn^ mid wDfuQy in 
sbaJl be Mde to a fine of fi% rupees, * 

(5) In i3aB ease of any soeh refnaal, theOcmrt on appUeatton made by ttib 
pecaon to wbom inqMtion has been xetased and upon notioe to Ibe oonqpany may 
by order direct an inlinediate inspection of the registBr. 

MANAGING AGENTS 

87A. Dvratkm af appdinliiMfil of manafiag agont. (1) Ko manadfug 

agent ahall, after the oominenoement of the Indian Companies (Amendment} Act, 
1936| be appointed to hold office for a term of more then twenty years at a time. 

(2) Notwithstanding anything to the contrary contained in the artfoles ol a 
company or in any agreement with the company a managing agent of a company 
appomted before the oommezicement of the Indum Companies (Amendment Act, 
1936, shall not oontmue to hold office after the ezpury of twenty years Irom the 
oommenoement of the s^ Act unless then reappointed thereto or unless he has 
been reappointed thereto before the expiry of the said twenty yeaxa 

(3) A mana^ng agent whose office Is terminated by ‘vixtue of the pmisions 
of BUb-section shall upon such termination be entitled to a charge upon the 
assets of the company by way of indemnify for all halnhtiea or obUgations properly 
incurred by the managing agent on behalf of the company sobjeot to emstueg 
charges snd enoombcanesn, t| any* 

<i) The termtoation of the office of a m anaging agent by virtue of the pro- 
vistonsorsabseotm (3) shaU not taka sfi^et until all moneys payable to the 
managtog egont fes? loaxh nude to m; due up to the date oi m€h 

termination from the company are paid. 

({^ Nothing in this secttonshldl s$pAy to a private oompany which Isnofti ftte 
subeidi^ pompsziy of a jpnblic oompaf^. 


8TB* tjawdlBmto dppBa d Md tib man a ging aganla. Kotwithatanatog 
anythjhg> the contrary ccaMalCed hi IHm arhcAss of the company or in any 
agrsffitaent with the emn^ " 

(a} atompanjnwytbytmchition^Hinda^af^ 

hrnm jto i ii 4a liWt ^«iaitittad(hiiir tha ahiatk tihiflB waMi Mii 

*6 0( llijl* 1 
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, tiot6d td m an relfttiim to tho offoiKa pt Ibo otpupoii^, 

poitisliBiblf vrndpr the XndUii Bema Code, onA under the 
pKOvtiianeoC iilM CMe Oriminal Brooedure, XMi non*biifloble; 
end for potposee of this olniise^ iv^heio the BwtnugiTig agent Is a 
firm or company an oQenoe oommitM by a noember of egoh firm 
oaad&taoter oCoranolQoet^ a general power of attorney 
hum each company simh be deemed to be an ofienoe committed by 
snob firm or company : 

Bmvidfld that a managing agent ehall not be liable to be removed under the 
pcnmoiie hereof if the ofiendlng member, direeior or oiSber as 
aforeaBsid k expelled or dismigaed by the managing agmt within 
thirty days from the date of bis conviction or If hk oonvsoiion is 
set aaide on aippeal; 

* 

(b) the office of a managing agent shall be vacated if be is adjudged 
insolvent; 

to) a transfer of hLa office by a managing agent shall be void unless 
, approved by the company in general meeting: 

• 

Beovided that in the case of a managing agent's firm a change in the part- 
ners thereof shall not be deemed to operate as a transfer of the office 
of manamng agent, so long as one of the original partners shall 
continue to be a partner of the managing agent’s firm. For the 
porpose of this proviso ^original parlaaers' shall mean, m the case of 
managing agents appomted before the Commenoement of the Indian 
GompsAiifis (Amendment) Act, 19d6, partners who were partners at 
the date of the commencement of the said Act, and in tlie case of 
m a n a gi ng agents appomted after the oommeneement of the said 
Act, partners who were partners at the date of the ax^ntment. 

(d) a charge or assignment of his remuneration or any part tSseronf 
efieCted by a managing agent shall be vc^ as against the company ; 

(e) if a company is wound np either by the Ooiprt or voluntarily, any 
oon tract of management made with a managing agent shall be 
thereupon determined withoatpreJudiDe,lxywevsar,toth6right of the 
m a nagin g agent to reoover any moneyB reebverahle by the managing 
agent from the company: Provided that where the Court finds ^t 
the wiudlngupisduetotfaenegligBnoeordafAuItdf the managhlg 
agent himself the managing agent ahaU uot be entitled to xeoelve 
any compenaatioa lor ihe pimsatare Innnjiiatiim of hie ecmtmct of 

^managemna^aiid 

(19 fhaAppohetmBnl^gmatmgingagen a aiaoag^g 

^ agent and mty assfatlon a mantglug egenVe noeittaot or 
made albtr a( the 



mhtm coiiin>AKt«$ Ai:ir 

OonovtalM Mv ms* ttUl Mt be ilMt «UiM 

efpiowaby ^Mnijpitejrl^’Ae^^ iMBiraA ittMlIiat «lt 

tiie eoeaiMiiy aatwtBwIiwrtftng eoqrtiilag M the wUkuii^ 

fleotktti 66S1; 

PxwvlM tbftt nettling \mtitn oemiB^imSi iteU Itw igydiiitoaa ^ ot 

a oompanyfl flwfetiattnaging fttiog t0 tlM iavga &i thm 

piN» 8 |k 0 Qttifi or stfttomfflit in lien ol firdiigeoiiifl #borg llig tcin^ol (Hm 
oiypointment of moh maiwgiiig ogeat ^ tbom e#6 forth, 

a7C» Rommmftim of mmmmglmg ot» 1» (1) WhoM laiy ooh^phny 
appointo R Monogliig Agent after ihe oamamotamat of the Indiaii CaniiiB^ttM 
<Aineiid]iifl]it) Aot, 1996, the lemanemticm of the laamogmg Bgiatit ehaD be a aam 
baaed on a fixed peroentage of the net aimoal profiteof tfafioQBipeii^» with pr(wiak)ii 
for a minimum payment in the oaae of abaenoe of or inadeqpmoy ef profitB^ tegethet 
^ith an office allowanoe to be defined m tiie agreement ef managament. 

(2) Any atipulation for ramnaeration additional to or in ai^y oQier form 
than the remuneration epeoLfied, in Bub^aeotion <1) ahaU not he binding en the 
company unless aanotioned by a speoiai resolution of the oompeny. 

For the purposes of this section 'net'profitB' means the profita of the 
company calculated after allowing for all the usual working charges, interest on 
loans and advances, repairs and out-goings, depreciation, bounties or BUbsldiee 
received from any Oovemment or from a public body, profits by way of pteminm 
on fihareB sold, profits on sale proceeds of forfaited shares, or profits from the sale 
of the whole or part of the undertaking of the company but witiiout any dednotion 
m rep»6ot of inoome^taz or super-tax, or any other tax or duty on inoome or revenue 
or for expenditure by way of interest cm debentures or otherwise on capital account 
or on account of any sum which may be set aside in each year out <rf the profite 
for reserve or any other special fund; 

( 4 ) This section shall not apply to a private company except a private 
company which is the subsidiary company of a public oompuny or to any oompany 
whose p^oipal business is the bnsmess of insuxanoe. 

a7D« Loans to flMnagiBg agoato. (1) No oompany shall make to a 
vnansgmg agent pf the oompany or to any partner of the firm if the managing^ 
agent is a firm, or to any member or director of the private company if 
mmiaging agsnt is a private company* onj k»n out of moneys of the compact or 
guarantee any loan made to a managing ageui 

<S1) NcHihingoontaiiied to any omdi^ held by g 

manyig^g agent ijtt a current account nmintained subjeot to limits pteviitouj|y 
opproted by the b<^d of directors by the oompany with the managing agent tor 
the purposes of the company's business, 

(g) Xh the event o£ any cohtmveufton^stib^fion(l) sny^ire^ Ul the 
oompe 4 ^ wimlsaparty totbemafctngofthetari^^^ the gUatWtoe thilt 



idvi nfm^M coicirAittBs ajct 

^ ulifflfT In TTiiqpiyjTniy^ ofiliii IcMiifi nfc i^iiiMiiiiiil^ tlMbilt 'I 10 jMftltff • 

A114 lor Ihfl *m 

(4) Ko4ltifigitttHfiwoi4osi8h«llA|q;dyto«k|»ritiM«oosiipaa7 
wfaliAi iB tiM«oMdiftr;y 0909^^ of o imblio o^npoti^^ 

s 

y 

{8) Bi)oo^wlt)hihoo(m«etf^to{ ih»dB-f^^ of Ihe dliootm pment aaid 
oedtlM Ijo irpte cm ^ rawdnttan, 0 irmnogiog ageot of the oompiHoy, car the firm 
$daioh he ift pijM4ri^Qr, ot ftoy pwrtnoT of tmeh firm, or, if the managing agent ia a 
' gti1»teooim|^y»aittemher m^xeotorlihi^^ not enter into any oontraot 
te f4ie eele^pfirohaae or en^y of goods and matexiale irith the conDimy, ihn^ded 
^Idiat nothmg therein ooiilaiined ehaU aSeot any enoh oontraot for enoh eale, pdrohaBe^ 
or enpiily entered into before the oommenoemeiit ot the Indian Oompanies 
(Amendment) Apt, 1986. 

S7E. innna to nr by compaitlea under tbe eanie inuingement. (1) No 

«Mnn|inny ino(»|K>mted under thia Act alter the oommenoenient of toe Indian 
Oompaniee (Amendment} Mt, 1936, addoh ie under toe management of a managing 
agent ehell make any Uwoi to or guarantee any* loan made to any oompaoty under 
management by toe same managing agent, and no company shall after the eapiry 
4d toe mxmtha from toe oommanoemoat o£ toe said Ant, aiRp^ by ^7 of mmmal 0 f 
annslstoig loan or guarantee ^veu, make any loan to or gnarantae any loan made 
to any snob company : 

BsemdeJ that nothing herein contained toall apply to loans made or 
gttaa M Witaes given by a company to or on behalf ci a oon^paay onder its ovm 
anuiagement m: loSito taade by or to a oompany to or by a eabsidiary company 
toareol or to goarantees ^een by a oompany on behalf of a sabsidiary 
oonq^exiy tberoel. 

( 9 ) In toe e rant of any oontraventioD of the provisioiiis of this section, any 
dimotoTorofIb»erof toe oorniamy making the loan or giving toe gnacantee who is 
Itootoingly and wilfahy in deianlt toall be liable to a toie not exceeding one 
tooqsandrtipeesandshaUbeifltotly and severally itobto fear any lorn teemed by toe 
company in xespeet of snob loan or gnarantee. 

agaito A nompany otoer^tZm^ln^^^ ooo^pimy!!^^ is tomy, a^ootopw 
ttonM ie the aoypiMtom and Indtog cA shares, stqc^ Atoentans 

^ jHitiiiMit SlwMnftt li** *^y oon^pany nnder^ 

yiy **!*'”^ *y>f”**g|*** g wnioan fTTff psariondy 

4 S($gtosaMl bya mtantesns od b c yit d- oftoreoltoe of toe pnnihiaeing 

tuanaamr. 

Witmt IbeiliMlaii an anMaa^ng aganllfa na a rata of amnitoiliiieiil. 

^ *|ff fffiqpff t jfrf of he Is a " 

' 'it i ii i taa t os i meet a nowar to Iniiei de l oii tni t i i B eri .iiiMiiiMt n&to toa atetoertiy ed toe ' 
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feisAi # ISm 
pam» « wmfimo^ to » wwiiigh^ 

idbaB ba 

b m i— f «l iM«Mg*<ll cMpuirt A tnanagiog a^ant tiball 0ot m Ilia omi «aaaaAi 
atiga^ ib ally boaliiaw which ia al tlie aaoM afttm Aiiwatly e<Mii|ialw with 
the oacrM on by a company under hie manngomant or by a eohei^Uiwy 

company of cooh oompany* 

S7I. Lhnit on nmabor, of diroeaore o|ipolntod fcf l O oO Q iii i f ’ 0|#aailb 

Notwltbetandiog anything contained m the articles of a compohy o^her iliaifr W 
private ocanpany, the direotcrUi if any, appealed by the managing agent ehaiil not 
eaneed in nnmber one-third of tiie whole number of direotoce^ 

GONTRACTS 

t 

8B« f*oflta of oontmcle. (1) Ckintraota on behalf of a company may be 
made as fbHowa (that is io aay) : — 

(i) ang,oontraot whioh, if made between pmafce persona, wonld be by 
law required to be m writing, signed by the parties to be charged 
therewith, may be made on bebalf of the company in writing 
signed by any person acting under ite anthorify, eupteae or implied, 

^ and may in the aaxne manner be varied or diaohaiged; 

(ii) any oontnmt which, if made between private persona, wonld by law 
be valid aithoogh made by parol only, and notteduoed into w r it i ng, 
may be made by parol on behalf of ^ oompany by any pmon 
acting under its authority, eapvese or implied, and may in the same 
manner be varied or diaohargad. 

(S^ All oonferaotB made acoarding to tbiaaeotion ahall be effectual in tawfud 
ahaU bind company and its anooeasors and all other parties thereto, their lieirn 
or legal repaeaentativea se the case may be. 


M* BBU of mclAanga nnd iMwmlMarir nniaa. A bUl cf exohlmgei, hundl 
or promiasery note ahatt be dee me d to have been made, drawn, acoeptsd or 
endorsed on bdmU of a oompany U made, drawn, acoepted or endoemd hi the name 
of, or by ov on behalf <» on account of, ihe oompany by any peraon aoi^ under 
Its aaUwnty, etpswaa or implied. 

Etnnniinn Inade, A eempany tony* by wtiting imder ite oo^ 
ieal,ampowmany pemoB,eitiier gmer^crlnin^tcfanyipedlMmattsm, an 
itaattonmy to esmutodeeda op behalf in any p3aee either 4n or Britlah 

IndlaieMlnmi^daeda^gi^ anoh attmuey, on behalf of^the eeaDpauy, and 
under hie aehl, where aealing la raqulvad, shall bind the compeiig* and thtm 
MUMn eOaot aa h it were tnider Ita common seat. 



w> 

0t36i!pps^ iibS$Mr^^ 'h^pHa^y.^ 

lyiiiiB of '^tm- ^ 

1k»7, distoiot or place Ind^ au ofSoial seal, Wl^lb^ ahaU be > 

faciUB^^^P^ ihe oomiBOB aeal c^ the oompamy, with the additioa on its leoe o{ the 
iwma of evety^t^ district or plhoe wliefe it ie to ^ used. 

^ A CompoBy htwlBg enoh an official eeal may, by 

for the parpoe^ in any territcn^, 

dr place not aitw in Briti^ India to affix the eame to an y deed or other docniiient 
tp which the company is party in that temtory^ distriot or place. 

(8) The authority of any such agent shall, as between the oompany and any 
person dealing with the, agent, continue during Uie period (if any) mentioned in the 
ihihrument conferring the authority, or if no period is there mentioned, then, until 
notice of the revocation or determination of the agent 'S authority has been given to 
tlm pejnson dealing with him. 

(4) The person affixing ahy such official seal shall, by writing under his 
band, on the deed or other dooument to which the sehl is affixed; certify the date 
and |daoe of affixing th^ same. 

(5) A deed or other doonment to which an officiaJ..8eal iatduly affixed shall 
bind the company as if it had been sealed with the common seal of the company, 

P1A» Duolosiire of iataraet by director. (1) Every director who is 
directly or indireotly concerned or interested in any contract or arrangement 
entered into by or on behalf of the oompany shall dtsclose tfie natora of his interest 
a|) the xneeting of the direotots at which the contract or arrangemeiit is determined 
oUf if his interest th^ or in any other case at the hntt meeting of the 

diiecton s4ter the squw iOterests or the making of the contract or 

arrangement : 

Provided that a general notice that a director it a direifor or a member of 
eh^y spm is a member of any specified drm, and is to be regarded 

as inters^ subsequent transaction with such firm or oompany, Shall as 

imy such disclosure within the meaning this 

sah^sMlion and i^ter such general notice, it shall hoi be necessary to give any 
special imtioa i^tu^ to any particular transaction with such firm or oonofishy* 

(g) Bvexy director wlm eontravcnas the prc^ OhaU be 

thousand rupees. 

<8) A register shall he kept by the company in whibh 
pfMii^piadiOfs^ whifdi ( 
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SIB. fVa MhSte ii af vMiaic ^^iutenwlwl «twto(r. (1) !«> diMWiot 

6lwU» M Ik TOta on any or a.rmxi^e^eot in whiel^ Im H tHJ&m 

directly or indire^y odaeamed or iniareaM nor shall his iNDdseiioe coont te the 
pQriKNn of foraitig A qacrnia Ihs ttoie of any anoh vo^ ha does so vofee> 
hia vote ehoU not be counted : 

^Provided that the dliaehws or paxf of them may vote on any conteot of 
indemnity against any toes whioh they or any or more of them may sailer by 
reason of beooihiiig pr being saretios or surety ior the oo9n]»any« 

(S) Bvdry director vvho oontravenes the provisioiie of sab-eeotion (1) Shill he 
liable to a due not exceeding one thousand rupees. 

(.4) This section shall not apply tp a private company ; 

» 

Provided that where a private company is a sabsidiary company of a puhlio 
company, this seoticm shall apply to all oontiraoLs or arrangements made cm btiialf 
of the susidiary company with any person other than the holding company. 

91C. Pboloanro to monsbafe ia caao of contract a p po in ti n ga managar^ 

(1) Where a company enters into a contract for^the appointment of a manager or 
managing agent of the company in which contract any director of ^ oompany 
is directly or indirectly oonoemed or interesied, or vatiaeanyench existing contact 
the company shall, within tweniy^cne days from the date of entering the oontraot 
or the wurying of the oontraot, send an abstract of the terms of snob conttaot or 
variation, as the oaee may be, together wiih a memoiandnm clearly indioating the 
nature of the interest of the diieotor in such oontraot, or in such variation, to 
every member; and the oontraot shall be open to the inspection of any member at 
the registered ofiftoe of the oompany. 

(3) If a oompany mahes default in complying with the requixcments of 
snheeotioD (I), it shall llahle to a Ane not exoeedixig one thousand rupees; snd 
every officer of the oompany who knowingly and wilfoUy authorises or permits the 
default shall be liaUe to the like penalty, 

« IP10. Cantrmete by agents el eompany in wbieh eempaay ie undis- 
closed pirindpal^ (I) Svery manager or other agent of a company other than a 
private oompany not being the sabsidiary oompany of a public company who 
entered into a contract lor or bn behalf d the company in whioh contract ihe 
company is an undisclosed principal rtiall, at the time of entering into the omitract, 
make a memorandiim in writiag of the taanna of the contract, and spedify thereb 
the person with trhbm it hae been made. 

SvsKy Budhmajnager or Other agent shall forthwith deliver the memorn* 
ndnm afosesaid tb the oemjpany and sand copies to <ke diMotm% and sooh 
memerandom shall befUed in to office of to oompany and laid beloiie to 
directors at to next directors' anestingi 

<8) llsmy goehmasiagsr or otor a^t makes default In complyhig ti4ifiito 

e( tto ssetk^ 
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(b) Boeb maaaagea: ov oih«r i^ieot BhaU be bable to « fi|le oot eaceodmg 
brindred nipeM. 

PROSPI^CTUS 

92« FUiiig of PffoiipoeltMk (1) Btfery proqsdotofl ianied by *ciir no beb^ 
of a company or m ralatiQn to any intended company shall be dated, and that date 
shall, unless the oontrary be proved, be tal»n as the date of pnblioatian ol the 
psospeotas. 

(2) A copy ol every ^uch prospectus, signed by every person who is named 
therein as a direetor or prosposed director of the company, or by his agent authori- 
sed in writing, shall be filed for registration with the registrar on or before the 
date of Its publication, and no such prospsotns shall be issnsd until a copy thereof 
has been so filed for registration. 

(3) The registrar ^hall not register any prospectus unless it is dated, and 
the oopy tberebf signed, in manoer required by this section. 

(4) Bvery prospectus shall state on the face of it that a copy has been filed 
for raglstetiou as required by this section. 

(5) If a prospectus is issued without a copy thereof being so filed, the 
company, and every person who is knowingly a party to the issue of the prospectus, 
shall be liable to a fine not etoeedmg fifty rupees for every day from the date of the 
iBSUb of the prospectus until a oopy thereof is so filed. 

93, Specific rcquireiiaisBti M to ^artlciilars of prospoctus, (1) Bvery 
proffpeotus issued by or behalf of a company, or by or ou behalf of any person who 
U or baa been sngaged or iutmsted in the formation of the company, shall states 

(a) the contents of the memorandum, with the nameAi descriptloins ^and 
addmpwB the sigoatories and the number ol rii^res subscribed 
for by themrespaotively; and tbs number of iouaders or meuege- 
ment or delamd shams ^ any) and the uattcue and sgttent of the 
mtemat of the holdm Ip tim property and pKUfits ^ the company 
aind the number of radeemad prefmnoe sbaires in te nde d to be issued 
with the date or, where no date Is fixefU the period of notioe 
reqnimd and the proposed method of redemption; and 

(h) the number of (if any) Ibtad ^ as 

of a dimemr, and smy pmvMon in art)^ 

til the direotors; and 

(c) *ihe desca^ptlonewd addnsessaul the dfmotem or ymp o sed 

dlx*Biidnima«(thaiiiHui%pBK(a|m9o^ Bwaimhil 



» 

#hDh( i4|||pQiMtt^ djt miuMM* ^ 

(d) tb9 iiBtlteliiiiim m ythiah ibift dlmtm mj procuMd ^ 

«li4 \ji$ $aadfimt ^ ii^ig^»ii.tioii and 

on aaeb i^kOcoi mA in fta oaiia of a «aoOii(| or sobBaqMiti ollar # 
idiates ^ amooiiii oimA ipr aabi6Ci|»Uoa on oaoh pseviona 
aUotokent maAn within tbo peoediog ywm and the amount 
aataullr dUMadi ond feba aiaontit lUaany) |Mdd on tba idUMa ao 
oilonbdiand 

(a) the oombar and amomit of ihares and debaQinaafi tvbioh adUitii 
tha two paoeding yam bava baan iBBOad, or agreed to be isfitted 
aa fully or partly paid up otberwlaa than m |Mab» and to tbe latter 
oeM the extant to wbloh they are eo paid up^md to eiUier oaae the 
oonatdaxation tor wbtoh tboee ahgree or debantilrea have beon iaauad 
or agreaA to ba torned; and 

(ee) where any tome of aharea or debontnrefl ia underwritten^ the namaa 
of the underwritera, and the c^ptoion of the direoton that the 
reaomroaa of the nhderareltera are enifioieat to dleobarge the under* 
writing obligatfiona; and 

(Q the nannea and addreeaea of the vendora of any property porobaaed 
or acquired by the ootnpaDy, or proposed so to be pnzobaeed or 
acquired, which ia to be paid for wholly or partly out of the proceeda 
of ton iaaue ofieced for subsoriptlon by the proapectua, or the 
purchaae or acqnbdtion of which hae not been completed at the 
date of tomie of the proepeotua, and the amount payable in CBeh« 
eharaa or deheatarea to the vendor, and where there la more than 
one aapaxate vendor or the oompany ia a aub-purohaaeic, the amount 
ao payable to eaeh vendor: Profvidedthat where the vendora or any 
of thatoaMaitat, the memhera of the firm shall not be treated 
aa aeparato vendeia; and 

(d) where any properify mtoitosd to to olanae (f) has within the two 
years pre^toV^ ^ toma df the proapeetoa been tranafamd by sale^ 
toeanmntpiddby the pnrehaMW at each such traoafat eo fmr ha 
the tolormhtoon la available and^ where any anoh property is a 
hnatoeaa, the profits accruing from anoh bustoeas dnrtog each of the 
ihnto yeaie iminediatel heue of the pro^toa or 

durtogoaohyearof theegisteiieeof theboa^^ than three 
yearn to larrae the A hhJmme hbaat of ^ 

hnetoatoooneaQehndmadetto toad^^ than xtoaoty Aaya 

be appenM to 

^ liKli 9*M «c fayihU, as jKutdmMocmff i» eaiii, 

yaaWa twr fowtaW; *■* 
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(h) thA fikld wiHilti ftl^ 

jui coiaittiBiim for frvibeojdl^ U>«i 4 »ttQvfbe, orpi^^ 

or ftgmiog lio proouze ^nbieripliioiMi for mj idiom faoor debaofcnreft 
of tlia oompooy, or os disoocmt io mpeot d diom Matted, ehowing 
aeporotdy the omonut, if any, ao poid to ilte nsonogiiig agents : 
t^vided that it diall not be neoeasaiy to state the eommission 
payahte to stiWiiderwriters; and 

(i) the amouot or esttmated aiinooiit ol preHmiiiary eaipenseb; ai>d 

(k) the amount paid within the two preceding >00111 or intended to he 
paid to any promoter, and the consideration for a^jT fddh 
pmrment; and 

( l ) the dates of, and parties to, every material oontmct, inolnding 
couiraots relating to the aoqnidtioii of prc^ierty to teldeh clause (f) 
appiliee, and a reasonable time and place at Mibidh any material 
oontraot or a copy thereof may be mgpected ; Btovided that this 
requirement shall not apply to a oontataot entered Into in the ordi- 
nary course of the bosUiess carried on or intended to be carried on 
by the oompany, or to any oontraot tempt a contract appointing 
or fixing the remuneraticBi of a managing director or managing 
agent) entered into more than two yew before the date of issue of 
the prospectus; and 

(m) the names and addretees of the auditors (if any) of the company; 
and 

(n) fuU particulars of the nature and estsnt of the intezest (if any) of 
every director in the inomotion of, or in ^ property proposed to 
be acquired by, the oonqpaoiy, or, whete the hitemtod^noh adireotor 
ooneiste in being a partoerin a finn, tbs nature and extent of ^ the 
intemt of the firm, with a slatement of all sums paid zsr agreed to 
be psdd to him or to the firm in cgeh or ehares or otherme by any 
person either to Induoe him to become, or to qualify him as, a 
dimtor, or otherurlse for eervioes, rendmed hy him or by the firm 
in ommeotten with the inomotiaa of the oonqpeny ; and 

(o) wfamthooompeny is a oompeny having shares of move tiian one 

elm the r^t of voting at meetings of the com|teny eendevred by 
end the r!(i^t in mspeot of capital and divldeiidi attached to the 
seitend clasw of tfbam ' 

(p) wltere the srtlclee of tbs cmtipsny iiojpose my tesftidotioiis upon the 
mainbem of the oompsny in reipoet of tbaidlbt to attend, speak or 

vote ai meettngB of ilte oomiMy or of the rilbt tQi tm^ 
upenltedhtestorseCtb^ ow wga ay ht tmpeel of their powtes of 
ntesiageiitekit, pytmt ^ thom 
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mfoisoA for m 4^1 M fo 

mb««>tkNb^S)oI«Mlfoo i(U ilfo faapmiid0dimt<ieibB«M^^ 
tlMav lAam CAflfol, liavtfottlaM of th8 And 

ibe mtoeetbexodt 

(lA) Wlim IHm iwowpectoA te ifisaed a 6oibs«ii 7 wbiob }m befb 
oarrying on businase iprior lo the idaue foareof, thg {OKMipaQtiie ahaU 
set oat the foUonring reports in addition to the matters cefotred to 
in snb^aectioii (1), nantoly:*-« 

(i) areportby thaanditomol tbeiM}mpBny wHihiresfaotto the pmfoa 
of the company Inolnding its snbsidiarp ecanpantos, il auy^ so far aa 
information is amUahle in each of the three financial years inunadi- 
ately praoeding the issna of the prospeotos and with mpeot to the 
rates of the dividends, If any, paid by the company on each elaae erf 
abamln the ooo^ny for each of the said three years giving 
partfonton of each mich oUim of shares on which such dividends 
have been paid and the sonroe from which the dividerads have been 
paid and particulars of the oases in which no dividends have been 
paid on any class of shares for any of those yean, and if no accounts 
have been made np for any part of a period of of three yeen ending 
on a date three months before the tssue of tdie proeqpeotos, containing 
a statement of that faol ; 

(ii) if the^rooeeds or any part of the proceeds of the issue of the sbarm 
or debentures are or is to be applied directly or indiroctly in the 
pntchaee of any bnsineeB, a report made by an accountant or 
aooountants holding the certificate referred to in section 14i who 
shaii be named in the prospectus upon the profits of the buainaes in 
respect of each of the three financial years immediately preceding 
the issne of the proq^eotns ; 

Provided that if, in the case of a company which has been oaiTying on 
bnalnesB for lees than three years: the aceonnts of the company have been made up 
^y in iMpeot of two years or any shortor period, this sob<S0otion shall have efieot 
os ii reforonoes to two years or each shorter period were substituted for references 

fothme yearn. 

IAm atatoment reforred to in olaose (fi) of sab^seotion (1) ahd the report 
referred to in enb«osotion (tA) with respect to the profits of a company or basineto 
shall show dearly the toadbg reenlfo and all ohargee and expenses inoidentat 
tiheretoeaoJndtog income (wprofltobAvtog no relatfoir to thAtM^^ peitod 
someedd«4atodndtoii4so^teiMofpm#teKtoQontobfar^ 
foclndbg m p to in i i to appropidafoA from proAte to such paipoeee as jp^ymont of 

forotipoe«Metotot 

jd Itlisroaiiysaohpmepeolrorofoiiie^^ 

^b«niii||eperadiwr^^ not be nocaMsacy in too aydrortfoein^ to 
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ofv^teii mhiMmd for by ftmL 

(8> TUo BOctlOQ abiU not vpi^ to » oivoote or notbw Invitittg ^atfatog 
Ittmbem or doboiitvim holdan of o oompttKiy to sabooribe e&tbor lor ibom or for 
4bbfiotai«B of the oompiKny, wbetfaer with or wUlumt r^ht to renoonoa in 
loiW o| otbtr 

(4) The reqoizeinentB of thig motion m to the memorendnin end the qoelifi* 

oetion^ zemimeretion end inteieetB of direetcm the nemei, deBDr^cm end 
eddzeiMof dn^mtoreor jnopowddivootor^eQdof mesegenm menegers* 

end the emoant or mtimeted emoont of preliminery «e{wneei, sbeD not eyidy in 
the oem of e praepectos ieBoed mote then one yeer eiter the dete et whioh the 
oompeny is entitied to oommenoe httrineaa ; 

Provided that the mid xeqniremantB, enoept the requirement aa to the 
anaonitt or eetbnated emoont ol pMllminery expeneee, abell ep|4y to e proepeotofi 
died in pozenenoe of flection 154. 

(5) Nothing in this flection ehell limit or diminirii eny liebiH^ which eny 
pflteon may inonr nnder the general law or thie Act epert from ihifl flection. 

M. Menninf of ^Vender** in fleotion OS# For the pcu^poaefl of aectimi 93 
every peraon eball be deemed to be a vendor who hea entered into any oontreot, 
ehflKdnte or conditional, for the flela or pnrohefle, or for eny option of povebefle, of 
any pw^ erty to be acquired hf the company, In any oeee, where^ 

(e) the pamheflc-money !• not Inlly paid et the date of issne vof the 
Ikcoepectafl; or 

(b) the parcbaBe4nmiey in to be paid or fletMed wholly or in pert ont 
cil the proceedfl df the imde ofliKed for eohMZiptton by the 
profipectas; or 

(e) the oontreot dipendfl lor ftfl validity m fitlfllnm the Mdt of 
that iiBde. 

Whereimyofthepmopta^ tobeaoqnidBdby thence on leinei 

fcotkip da ehaO apply ^ e i pmfldon» ^‘vfndor^ thomM tho tanri 4nd the 
oypiinhito>9 ^^pOTcljedri money* the lor tin )mee« the 

myBWl i ii p *#i^ |ioy|i!th M« r i» wib4— >. 

tfib a(#Mair siF #iwMlH|tt M M #MIMV a HiAltoit’ (1$ ’iSV 
(mneiiiORf la qnn a a ia ov nMtng nay uppoepn mr uinwi w niwP W M M ii eo tepw 
eooqpUmMirtlbrtwymgRlNuiBtedtMiot^ iMlHt I4(i Killii 

«Mmm «r MMw Mfirad «• 

W MdflL > ^ " 



INPIAN COmAVltm M:t f.ir 

w ^hButmm of rnismijpfij weikm ilie 1^ is iawM with 
oomfiUoB with the tiBqtthoi]Mfc& of BSoti<m 03 : 

Fro^dod that this sab-seat^ nhaXL not «<ppl 7 il it fa Bbawn thut the form ^ 
aiQ^ltoetion m» isfnae^ elther--<- 

(a) in oonneotion with & Inma ^de invitation to a person to enter into 
an nnderwrlting agreement with respect to the eharee or delMtnces; 
or 

(b) in relation to ebarea or debentures which were not offered to tbe 
public. 

If any person acts in oontravention of the provision of this stib'Seotion,^ be 
shall be liable to a fine not exceeding five hundred rupees. 

97 . Saving in cnrtain eaene ol non-eompBanco with enclion 93. (X) If 

a prospectus is isaned which does not comply with the provision of seotion 93, 
every person who is knoivingly responsible for the issue of such prospeotua shall be 
liable to a fine not exceeding fifty rupees for every day from the day of the issue of 
the prospBotUB until a copy oomplytng vHth the requirements of section 99 is filed: 

(2) In the event of non-oomplianoe with or oontravention of any of the 
requirements of section 93, a director or other person responsible for tbe profiqieetUB 
shall not incur any liability by reason of the non-compliance or contravention, if be 
proves that — 

(a) as regards any matter not disclosed, he was not cognisant thereof; or 

(b) the non-oomplianoe or oontravention arose from an honest mistake 
of fact on his part; or 

(c) the non-oomphanoe or oontravention was in respect oi matim 
which In the opinion of tbe Court wens immaterial, or was other- 
wise such as ought in the opinion of the Court having regard to all 
the ciroumstauoes of the case reasonably to be excused : 

Provided that, in the event of non-oomplianoe with or oontravention of tbe 
i^iurementB oontahied in clause (n^ of sUb-aeetion (X) of eection 93, no such 
director or other person shall inoUr any llabality in respect of the non^oompUanoe 
or conlarav^riion unlsBS H be proved that ho had knowledge of tbe matters not 
disclosed. 


98. OUigalkNai o( oewipani— whofa ao p«we|Mcta« is Wenad^ (X) A 

company which does not issue a pErospectus on m? with rrinrenoe to ita forxnutkm 
shsAnotaUotiiiy of iterias^ debentures before the first bfiohment of 

eifheesimmsorddbeatuiae tbe rngMser o eNssmaut ia 

Imuof^^iOspeatMrife^byevery person who is nimr^ dtrsOtog eg a 



ivi iNciAM couPkmm act 

pi^aptmO, toeetcr ti t1a» or by yia||«iit atitboirMl hi in tbe fonm 

•ndi odbWixitig tbe paiitoiilain avt out in tbo lorxn ttilirked I in the Second 

Bcbednie, 


(S^ Tbifi seofcicm ehidl not B!pj^ to private coonpany or to a company 
which has allotted any ehacee or debenboxee before the oommencemeht this Act, 
CTr in so far as it rele^ to ihe idlotment of shares to a company limited by 
goavanteie and titot having a sham oapitaL * 

MA. Docmnent offerint eharae or de b onti irps for sale to bo domed 
a proepeoKoe. (1) Where a company aUots or agrees to allot any shares in or 
debentnres of the company with a view to all or any of those shares or debentures 
being offered for sale to the public, any document by which the offer for sale to the 
pablio is made shall for all patposee be deemed to be a prospeotne issued by (he 
company and all enactments and rules of law as to the ocntents of prospectuses 
and to liability in respect of statements in and omission from prospeotoces or 
otherwise relating to prospectuses diall apply and have effect aoeoDdingly as if the 
shares or debentores had been offered to the pnhlic for sobsclptiiQSi and os if persons 
accepting the offer in respect of any shares or debentiiree we^ snbaoribeze for tboee 
shares or debentures but without prejudice to the liability, if any, of the persons by 
whom the offer is made in respect of miaetatements contained m the document or 
otherwise in respect thereof. 

(2) For the porposee of this Act it shall, unleBs the contrary is proved, be 
evidenoe that an aUotmimt or of an agreement to allot shares or debentures was 
made with a view to the shares or debentures being offered for sale to the public, 
if it is sbown-^ 

f 

(a) that an offer of the shares or debentures or of any ol them for sale 
to the pablio was made within six months after the allotment or 
agreement to allot; or 

(b) that at the date when the offer was made the whole of the cousi' 
deration to be received by the company in regpect of the shares or 
debentures had not been so received. 

(d) Beotkm9T shallapply to the perscoi or persons making the offer as 
though they were peiBons named in a prospectus as directorsof a company, and the 
pieovieLons of secihm 98 shall have effect as II it xeguired a protpectus to state, in 
addition to the matters lequixed by that motion to be stated in a prcspectus|-* 

(a) the net amonut d the oomAdsmtlcn received or to be received by 
the eompany in tmgevit of the shares or debentUM to which the 
oiler rslatei, and 

(b) thspismaiid timoatwdch the cen teat t nuger which the said 
ebaree or debentuiee hm been or sae to be sdloitsd may be 



"Whbte » p0mn mikktog lia o£l^ to wMob this sootkio fi ^ 

DompoKk^ ot a ifim, U alaiiai be ibtfBc&erOi if ite doo wieiH alOMaifi ie aigaed m 
behalf Of ilia company or^flnh by aQ diceotbifu of the gtn&paay or not bne than haH 
of the partaiers, aa the otm may be* and any each direotor Or partus may aiga by 

M. Reelilalitm M4liml^ of tenae i m i irt ieiobdl In imapoe|«e or 
aUtanml in liaa of proepectae. A oompany ehall not, at any time, vary the 
tenon of a oonir«^t jieferred to in the proepeotoe or atatement in ilea of piMMpeotiiei 
eao«pt eabjept to the approval of the oompeiny in general omtlng. 

100« LiablUly for etoteiiionta in proepodttet (1) Where a proepeetna 
invitee pereons to eub&cribe ior eharee in or debeutures of a company^ every person 
who IB a director of the company at the time of the imne of the prospeotuA 
every person who has anthoria^ the naming of himself and ie named in the 
pLospoctoB as a director or as having agreed to become a director either immediately 
01- after an interval of time, and every promoter of the company, and every person 
who hiLs authorised the issue of the prospectus, shall be liable to pay compensation 
to all porsons who subscribe for any shares or debentures on the faith of the 
prospectus for all loss or damage they may have sustained by reason of any 
misleading or untrue statement therein, or in any report or memoranflain appeeJnng 
on the hioe thereof, or by reference inoorpmted therein or issued therewith, nnless 
it is proved— 

with respect to every misleadixig or untrue statement not puxportuig 
to bo made on the authority of an expert or of a public official 
document or statement, that he bad reasonable ground to believe 
and did up to tbe time of the allotment of the shares or debentures, 
as the case may be, beheve that the statement fairly represented the 
facts or was true; 

(b) with respect to every misleading or untrue statement purporting to 
be a statement by Or contained in what purports to be a oopy ot or 
extract from a report or valuation of an expert, that it fairly 
r^resented tbe statement, or was a correct and fair copy of or 
extract from tbe report or valuation ; Provided that the director, 
person named as director, promoter or person who authorised the 
issue of the proepeotos shall be liable to pay compensation as 
aforesaid if it is proved that he had no reasonable ground to believe 
that the person wuikiTig the atatement, report or \nluation was 
competent to make it; aaed 

(c) with mqpeot to every misleading or dntrae ststement piuporlmg to 
be a stotsanenb made by an official peraon m: oontainad in what 
put^tto to be a oopf of or extract from a publlo official dooument, 
that it wae A comet and lair xepmaentation of tlm atotomoit or 
oap 3 rcf or extoaot from tbe doeffittabt: 

or tmlam It la pronsju* 



mi XN0UN Qou^mim act 

(i) Iso l^ooott;^ ft dii^otmr of to oompuiy hB 

wltoraw his oon^aftt hdto to issue of to iax)spseto|ft^ toA it 
WHS issued sHtoot his ftatority or eonseiit ; or 

|li) lito to|ii!Dtoctotm toed withoat his ImoVrledge ot coiatot, 
and tot on hecomlng ftt?ftre of its issne^ he forih^ifittii gave a 
tsftftWftb l e goblio notioe tot it MTftS isaoed tvitoat his knowledge^ 
or oofosto; or 

(ill) tot; ftftser to toe of the prospeotns and before allotment there- 
under, he on becoming amre of any mlsleaditig or nntnie 
statement therein, withdrew bis consent thmto, and gave reasonable 
paUio notice of the withdrawal, and of to reason therefor. 

(S) Where a oompftny existing at the oommenoement of this Aot hae issued 
tores or debentures, and for the porpose of obtaining fhrtber capital by subeorip- 
tions lor tores or debentoxes issues a prospectus, a director shall not be liaUe in 

^ statement therein, tmless he has authorised the issue of the prospectus, 
or hae adopted or ratified it. 

(S) Where to prospectus oonttos the name of a perscm as a director of the 
company, or an having agreed to become a director thereof, and be hue not consen- 
ted to bmme a director, or has withdrawn his consent before the issue of the 
pcospeotos, and has not authorised or consented to the issue thereof, the directors 
of to company, except any without whose knowledge or consent the prospectus 
was issued, and ftny other petscm who autorised the toe thereof, shall be liable 
to indemnify the person named ae afovss^ agtost all damages, costs, and expenses 
to which he may be made liable by reason of his name having been inseriod in 
to pvoiq^toa, or in defending hixmli against any suit or legsl proceedings brought 
agalxist him in leqpeot toreoL 

(4) Every psmon who, hy reason of his being a director or named as a 
director, or ae having agreed to heoome a director, or of his having authorised the 
issue of to prospectus, becomes liable to make any payment nndei this section, 
nmyreoomr contribution, as in ooseanf contract, &om any other pereon who, if 
sued sspsmMy, would have been liable to make to same payment, unless the 
person who has become so liable wse^ and that other person was not guilty of 
iraudiatot misrepraaen t a t ion. 

(9) Eor tiU purposes of this section- 
's) to expmsian ^promoter" mesnsa promoter who was a party to 
to pvspamtto of to proB{noto or to portion tl^^ ooutaining 
to mWeadlng or untrue statementi hut does not inctade ahy 
pansmbyrSitocdliiiactingina|aKtotion^ pmocms 

onsgsged in pRwmiteg to lorn^to of 

to ospmtion vskto uacountasit land 

anyoitopeitoiihtopstoto auitoUf to a to so tot 

made hy iCnoiif 



<qyr »«i )h i lBrtw !wi(i i lj i iwm i t W » «lli)te*iitiWa t» 
ckti^ 8hftM^tt^oit«6<Nil|Ei^y 1^ padb te 

womt ^ ib)^ l^voi^Ada# M iditoiitt 

tbedlwteidtiwkb^tdidl^i^ bk oaeiMr te j^mida I|mi 

smnBt ov,if knypfMlitlnnidtitobeMiii^liitt^i^o^ d 

the tom xe^oM to be pmvlded in xw^t d the mttfctai epeeldta in toibnttettQte 
(2)heebeflQehheorihed,«h4 to«ttmddleidllfS)pikM liMto 

to or reoeived in oaeh ^ 

<!9) !l!he xnftttors to wldoh provision fen liie xdki^ injniinro emoimt 

of flbflra capital must be made by to dizeotoB are to tolbwixig^ naMly 

(a) to pOMbase pto of any property poxobaied or to be poxtotod 
wbiob ie to be defrayed m whole or in pairt oat d to pvooeeda d 
totoiie; 

04 any petokinary expensfle payable by to ocnqpeny and my 
oommiBtox sopa^ble to any peonom in ooneSderatkm of hieagiMiof 
to snbecuibe to or ol toe pineiuf ng or egeietog to pcooiw ntooi^ 
tiema to any tom in to flompeny ; 

(o) the repayment of any moneys borrowed by to company to mj^eot 
of any of the teegdag matters; and 

(d) working oapitaL 

(dd) itoaototoitoitoto toMh*seo«to(l)iatoanaQTOtftatBd In to 
proqpeotcntoB toxookoitoletoitoly dmy amoitopaynto otobwise ton to 
cash and is Sn thie dot rafermd to as to gatoinwm snbsorlplloa^ 

(dB) AU moneys xooelted ftm ifptoto to sham itoU be AgpOtod to 
keidtoaeobadtobtoasdetoodlntoltotoBaDkolBidla dQt» Ito, toll 
mtontotoinooitoto witotoprotomdtoNto to toiflto 

to oommenoe bnetoeto ie obWto nadar eeeton 108. 

(9G) XntosmddmyoQiitontotod topm^^ of tototon (011 
emry ivoanto, dixtoororotorpersmtoiowtodlytotol^te meh o toto BH 

tion a^ be Ihto to a toe not tototog fire tototo n^pto 

m !totooto|eyitooni|gtototosaohtoto(d^ 
toeptooto dtonontodamtoidthetoni, 


m itto 

dtoltoto to oi to ydto<torto of 

toto^epptontoto toM toll ba tetoto 


m ^ 


dsga altar tha isaoeeCttonioaiatoiL tto^ 




tmiAnt mupmits Att 


mtAmmnXis Itebto to xpay that motwy tottttit at (ai» rate to| im imiimir Mrt. 

op« tandifed and nSnalftat^ ddpp^tovided 
^la4l^«o^4diannolbalk%leif bepfov^ lh» money me nol 

doe de iiKy mteniidnoi or negligeiioa on Udperit 

0> Jmyoondit^retn^Eingor fafix^^ for elmm to miw 

OMQdq^Wim tb&e Bootom MieJl be void. 

(^ Bde eeetonki esoepfe nib^tloii *(8) ibexeof, ehaH not apply to any 
aUotm^ of efaaree enbeequeni to the dzst aUotment of ebaM o0ered to tjee public 
lor mlworiptkin. 

(7) m the oaae of the f&xet allotment of ehare oap&tal payable to eeeh of a 
eompany wfaioh doee not tome any invitotion to the pnbUo to enheolSbe for ito 
iliatoii no^attotment ahall be ii^e nnle«B &e minimuni enbecription (that to 

toeayH 

(a) the amount If any fixed by tbe memorandum or arfeiolee and 
named in the statement in Ijieu cl piDSpeotoB as the minimum 
•nbeoriptom upon arhloh the diteotora may pvoemd to allolxnent; or 

U no amomet to so fixed and named, the whole amount of tbe ehave 
capital other than tout toroed or agmad to ha toeuad m fully or 
partly paid up otherwtoe than to oaeb; 

kaa haan Bubsoilbed aud an amount not ta than five per cent or the nominal 
amount of each daue payable in oash hae been paid to and received by the 
eompany. 

^ 8nb>*SBetton(7^sbaUnot apply toapdvnto anmpany or to a company 
whieh heaaUoltod any shim debentom bafioee the commencement of this Act 

Htt, rHetit el tnajnlai aWnlinanl (t) iVn Bllirfmnnt madrr Irj n rnrf — j 
tosm aii^heaito to Qcmtmvantjen id idto pmvtotoQs of seetoen 98 or aeotion lOl shall 
to iNddahto at jths nataBoe of ths ai^plicant wit^ the hddtog of 

ttottoto tm y Ptosttogof the company and not later or in any oase where the 
uox^aay to iiot restored to bold a statutory meatliig or whew tha aUotaant to 
altar the holding of tto stafeixtory meetiixg within ona month after the date 
elto^fidtotoMatoaudnotMtoandahi^ m violdohie notwithstandtog that ths 
^emgas^^ to to oonnw to totog wouito 

(9^ Ifaay dlwcttotoaoomipanylmcmtoglyocaiwvmsorpsrmitoto 

^ or seto^n %0l with 

respect to altotossni^ he he fiah^ to fTrytffiffto ths TffTy^**y and toe atototoe 

legpaatoveiyiiwaitytoeiy d a mag e or oos^ or ths aMse may 

iweaiaeitotoeitotooto^ l^totoMtotofsceeedtog^ wik 

leei>. dgm^sn be tomn e tow ga after t|to enfetotocn to toto years 

iito ihiidtoiiih nto itotohrtito^ ft) A 

air^ Mtoaw to 



4!k)i $f tb> «lKda pmad pU t ilMm^ 

lAMwbJMhvabaiia>.idU«IMteWfaqaWB*9^ta v^wtottUB 

,(b) «Wr3^aii«o<iQ]^0f Itobcimpaii^rhMFdidla^ 
ite rfMM Wm ^ 
la liftUa to ]pi|(; iQ 

00 oiy itootoi «nd ottotomt m t)ia abo^ Gitimd lor jj^nibllo 
aabaoxtptloiii. or,, in tbe ooto a( a oompon^ itbioh dk)oo not lottw a 
prospeoins inviting iho pnblio to aubaorlbo lor ito aboiiaa, on tbo 
sbam papbUe in oash; and 

(c) tbfiie has been filed with the registrar a dolj iwlfipd deohttatioii 
hy the aeeretary or one ol the diieotots in the preeeribed lorm^ that 
tito aforesaid Oonditioiie have been comidied with; and ^ 

(d) in the ease of a company which does not issue a prospeetos inviting 
the pahlic to sabsaribe for its sharee, there has been filed with tha 
registrar a statement m ilea of prospeetos. 

<i2) The regntiar shaU^ on the filing of a dnly verified deoiaration, in 
aooordanoe with the provisions of this seotitm oertily that the oompany is antitisfi 
to commence bosineas, and that certificate shall be oonolaBive evideim that tba 
company is so entitled : 

Provided that, in the case of a oompany which does not issae a pcospeotns 
inviting the pabUc to solmEibe for its shaiea the legurianur sfaaU not give each a 
certificate unless a statement in hen of prospeotas has been filed with hmou 

(8) Any contract made by a oompany before the dale at which it is entitled 
to commence business shall be loovialonsl only, and shall not he binding on ^the 
company until lhat date, end on thet date it i^all become binding. 

(4) Kothing in this seolaon shall prevent the simultanecos ofisr tor subeorK 
ptiohbraUotmeutcf eny sfaaleB and debenturee or the leceii^ of any money 
on appUcation te debentures. 

|g) I! any eompaoy oemmenoee boshuMi os OXOBOU 0 B botvotfin^ in 

coatnnaitliaii oC ttati nottoo, tmrj ^moa wbo Is twponriUs for the oonttMOBtkal 
sbtU, 'Wlfhoat pnJaiUas to soy otlwr lioMlU9>, bolliblAk to o Am net mtiiliniHin flio 
bundnd r«|w<* ^ ^7 Aorin# WUsb Um eo a fa s y g ntoai oonHmts. 

(B) Notbiagto OMs Hotton shall sf^ljr to si j^cimto tsonqiHay. or toi * 
ooMfsi^ liSglstond totom too eatomsiMsnMOt afthis Aot, odttoh dtos aot iiptM # 

prsqpsotos hmtlBg tos polilto to Mdbsoiibo fctt Its dtans or» hi 00 to* M its psodiiBgoi 
idito to ahaosi, to |i ooafo&7 Itoiitofl I9 fssosiBtoa oad iiot lon^ 0 Aiks 

|#L Bo t h 11 * *» to ■S iit w ioo * i I (1) WlMMMWkoMqwvhinAig;* 
«$fttojw#Ki«n:7aitot«^tPtaEtto<^^ stotO. toto umiiA 

toaiMltor.^ 



mum mutumm 

tfia imaUmi tamimi d Aiam ^mipefaMd la tim 
AMiMNi^ aa4xoM ioA ^6001^^ tbo aiaoijtnt 

^aay) f$id or due «cid payaUfi cm eaah abm; oad 

j(|i) la tile me af itiiaree idkdM ae fa% at partiy paid up atiierwiae 
tiiHi la mli» pradxitfo to to iaepeotioa and mtEuantoi a£ the 
laghtor ft mtmat la toting omiistitating to tiUa of to atiotto 
to toidletemt togetiiatr with idory ooatrael ol eale, or for Benrim or 
otor oontidemtiOfa Ih ^ wUdh tot iBotmoat wea made, 

eaoh ooatvftota being ditip Btemped, and file with to legietmr 
ooptee tolled in to preeoribed laftaner ol all saoh coatracte and 
. ft return etatiag to nantor and nominal amoaat of tiiares eo 
ftUottedy to eatot to wluoh thep m to be treated at paid up, 
and to oonaidarfttioD for which toy have been allotted. 

m Wtwre eaob a oontraot ae above mentiooed k not xednoed to writing, 
to nompany ebaU, within one month after to ahotmenir tile with to re^trar 
to pmorfbed pavtioalatB of to oontraoh stamped with to same stamp-duty 
an wnsdd Ime been payable if to oontraot bad been reduced to writing, aud 
toil parttodlftM toll io deemed to bn an instmment wjlthm the meaning of 
to Indlen Stamp Aot^ 1890 and to xegietmr may as a condition oi filmg the 
particnilaM» legnire tiiat to duty payable thmcm be adjudicated under eeotion 
81 of.that Act 

(9A) If tomgitottismtIsCM thaiintociroumstaiioesof emy particular 
oaee the period of to month epeoifled in sub section (1) and (8> for eomptianoe 
with to reguimnumta of this seotion is inadeguate, he may etond that period 
as he titiaks Ht and, U he does so, to ptwvielone of eab-section (l) and (9) shall 
have eOect in that particular oaee ns if lot to tod period of one month to 
esctlnde4 period allowed by to registiar were sobBtituted. 

Jt deltot Is mde in complying with to regtoementi of this 
mtito emy otoer of to oompany who is knowingly ^ Ptoy to to dflenlt 
toiS be kafde to a tine npt entodlag five hundred rupees for eydry day during 
vilto to dtotil mittoie 3 

il^tetoed thati tuoese o£ defito In li%S with to tegtoar witinn to 
tim toftod tit en btotion 0) and ^ any dooantot regtoed to be filed by 
toe stolon to ompmjt or any pevacn liable lor to default^ may apply to to 
toto tototof stoto toorti If setoNed tltoto lunWon te me to doou*- 
atito^toHtolaldt to tiUna dvertoC i or tod toar gtneato It is jto 
aiad to gffw iiA may an oedet the ties 

Hfiag of lha ^n f i !' "tdi dm eneh a ns Hie toito may 

^ Ml l|l«» IM 

eMM iCia o^Mr ta iMMu aim ftuMenS Iw 

w^mavmmA of ntoai ^ 



mmmtm Act tm 


m. ^ rnr -tnttfii fiffiwmittltiiii ttwl ptgihiMrtoiii of 

to peay 9> wmmMxm to any peaesm in oonstomlikm «i )ii 0 or ngltottfag 

to snbBoribe^ whdtbet absoiately of conditionBlIy, lor nay ahm^ in tba ranpmy 
or jprocnttog cue agi^ing to |noom sabsorlptlotts, #hethtor nlwplnto or wflifckmal, 
for luiy ahniw in toe company, if toe payment of toe eomnitotoi to antoartoed by 
the artiotoe, and the oommiaiion paid or agreed to be paid dOM tiot eweed iibe 
amount or rate so antbortoadt and if the amount or rate per cent, of toe oonuuMon 
paid or agreed to be paid to— 

(a) in the oaee of eharee ofitored to toe pnblio tor mbiMription« dtootoaed 
in the prospeotoe; or 

(b) in toe case of abarea not offered to toe. pnblio for BubaenptiaQi 
dtodoaed in the atatement in Ueu of proapeotua, or hi a atatement 
in the preecribed form ugned in like manner aa a etatement In ben 
of proepeotoa and filed with toe legtotiair and, where a oimnkr or 
notice, not being a proepeotna inviting eabeaription tor toe tomit to 
toaued, atoo dtootoaed in that oiionlar or nottoei 

(2) Save as eioraaaid and save aa provided in aeotum 105A no oosopany 
shall apply any of ite abarea or capital money either directly or indkeotly Inpayme** 
nt of eny coxnmisaion, dtooount or allowanoe, to any person in oonaidemtion of bto 
Bubaoribing or agreeing to aubaoribe, whether abaolutely or ooncUtionallyp for any 
aharea ol toe company, or proounug or agreeing to procure aubaoriptiona, whether 
abadute cur condition^ tor any aharea in the oompeny, wbetber toe toaree or 
money be ao appUed by being added to toe pui!oha8e>niQney of any property ac^tobred 
by the company or to toe contract prioe ol any work to be executed tor the 
company, or toe money be paid ont of ^the nominal poichaae-money or oontraot 
price, or otherwise, 

(3) Kotolng in this aeotion shall affect the power of any oompeny to pay 
snob brokmge aa it baa beretotora been lawful tor a company to pay, and a vead<» 
to, jnomotar of, or other person who reoeivea payment in money* or abarea fronit a 
oompeny aball have and shall be deemed always to have bad power to ^ly any 
part of toe money or aharea so reoeived in payment 6t any oominimioii, the payment 
of wbtob, ff made directly by toe company^ would have been legal tmder tbia 
seotton. 

IIHIA* Fovrar to teana aliafoi at a diaoomt (1) Subject to toe 
pinvtocnaof tbtoBmlton,ittoeJlbelawlultora company. to tone at a^dtoocMt 
shares in toe company of a sdzeady iasued : 

Provided toat^ 

(k) iltotonecdtoetoarwatadiaoottotmrtobekui^^ 
jpnmioid be gmertd meatootg ot tlie company be 

, by toe Court; 



Ijriv INDIAN COMPANIES ACT 

(b) tfafi imfA irpoify lihe mmmm» iMvteof diNxmiib (nut eit« 

066 dmg tan per oeot, in B 0 y caae) et whiob aheres «re to lamed; 

{e} not toss iban one Tear muefcat the date of imoe have elopaed fliiaaa 
data on wbioh the ooispaiiT entitied to oommeaco bCMnneie; 

(d) tibe Bliarm to be itaned at a diaooiint maet be kmed wilblii aU 
TKiontbya otter the date on wbieb the isaoe is aoiictioned by tbe 
Coortor within anoh extended tune as the Court may eJtow. 

« 

(2) Every prospeotua i^tiug to the issue of the ahores and every balance- 
sheet imed by the eompony aubeequently to the issue of the shares must oontain 
pertumlon of the discount allowed on the isaoe of the shares or of so muoh of that 
discount os has not been written off at the date of the issne of the dooument 
in question* 

(Sy H default is made in complying with eub-aeoLion (2), the company and 
every officer of the oompeny who is in default shall be liable to a fine not exceeding 
fUty fa|iee8. 


105&> laeiw of rsdaonuiblo praforoBoo ahurea. (I) Subject to the provisions 
of this section, a company hniited by shores may, if so authorised by its articles, 
issue pieference shares which are, or at the option of the company are to be, liable 
to tie redeemed : 

Provided that — 

(a) no such shatea aboil be redeemed except out of profits of the com- 
pany which would otherwise be available tor dividend or out of tiie 
psooseds of a fresh tome of shores mode for the purpoaea of the 
redemption or out Cf nle prooeeds of aoy property of the oompany ; 

(b) no such abarea shall be redeemed imleaa they are fully poid^ 

(c) where any each ahores ore redeemed otherwise tbmi out of the 
proceeds of a fredi iascie, there shall cut of profits which would 
otherraebave been available for dividend be launeferred to a 
reserve fond to be caUed ^the capital redemption reasave fund”, a 
earn equal to the amount apphed In redeeming the shaarea, and the 
provisions cxf this Act relating to the reduction of the shore oapital 
of a ocmpeny shall, except as proved in this section, s^p^ os if 
the coital rodemptUai reserve fund wen |iKia*>np ehore digital of 
the company; 

. (d) where any such Shares are redeemed out of the pdcoeads d a fnsb 
toBin|thcp(r6mlam,tiimytpbyiditooniade^^ have been 

prctddedldcutdpe^ of the oompany bgtona the dumm ore 



rmum comAums act tm 

bsttedMtowblAiiitdHVMiMa^^ tba imoM 

mud idm dBm m or 

IlMHto dioM oro, or ore to bo, BoMo to to retoatod <or» r^tore no dafinito Mo li 
fired to redomytoi, tto period ot notioe to to gHeo to xodoo^ptitoi. 

Broempeaiy tototo eonopSp wito tto proriatoie of fins eotomltor^ 
oompo^y end ofOery offioor oC the oompeiiy is m detooltelMifi to UoUa to a toe 
not oaoeeding one ^Sioasond rnpoee. 

(3) Babjeo^ to the ptoviskme of this seotionf tbe red4ezD|iitton of pretooiteo 
i|iaites ttoreimder moy to efieoted on soch terins and m sooh nuttmer as may .to 
inooided by the ectielefl of the oompeny. 

{4) Where m parsnanoe of this seoticm a company has redeemed or Isaboto 
to redeem any preferenoe shares, it shall have power to iasae shares ap to the 
nominal amount of the shares redeemed or to be redeemed as if those shares bad 
nerrer been issnodf and aooordmgly the shares capital of tbe oompai^y Mil not tor 
tbe porpoee of ealdnlating the fees payable under sectum 249 be deemed to to 
increased by the issiie of sham in panmance of this snb-ssotion : 

I 

Provided that, where new shares are lasoed before the redempton of the old 
shsMi the new shares shall not, so far as relates to stamp duty, to deemed to 
have been issrsed m porsnaaioe of this snlhseotion nnless tbe old shares are redeemed 
within one month after the issne of the new shares. 

(d) When new shares have been iasned m parsnanoB of tbe last iotegoing 
enbeection, the capital redemption reserve fond may, notwithstanding anything in 
this aeotipn, be applied by the oompany, np to an amoimt equal to the nominal 
amoont of the shares so issned, id paying np nnissaed shares of the oompany to to 
issued to members of the oompeny as folly paid bonus shares. 

1MC« FnrAar isene pf uMteL Where the dixeotois deoids to increase 
the capital of the oompany by the issue of further shares soob shazes shall to oflemd 
to the members in proportion to the sodsting sharee held by each member (irree* 
peotivebf cleat) end IKtohoimshaU be made by notice qpm^fying the numlMW td 
shaces to whlob tbe member is eatitied, and limiting a time witinn which the oOer, 
if not accepted, will to deemed to be deeUned; and attar tbe eipiration of sudi 
timei or qn receipt of an intimation from the meml^ to whom snob notice Is giton 
tbatbedeohnes to etoept tbe riiarmoifiszed the dizeotorsinay dispose of the same 
in such manner as they tbinh most beneficial to the company, 

lOli. Stototowd Bi bal^eshslieet as to epiiuaitoteiic and d tto ani s to 

Wham a company btopdd any surns by way of oommlaBion in respect of any 
Bbatea or detontares, ot allowed any soms by way of disconnt tii respect Bi any 
dMitsmea, the told amotmt so paid to alkntod m to locumb th^ 
nihMefi,dtoUfaestiM totosnybalaatoHMtd Mfipuiiy natH tha lAda 
•toonnt thtoicl bto hsto ^ 
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107^ 

^171^ an^ ibma oi » otHEapaQy m imed lor tho pacpose of xi^Wbg xoiosuiy to 
datey li|)»6ZfOQ«eaof ll»ooqnstriio|^ MMiog o' tho 

ol ABy pfaiifc whieh ooimofe be xoade jirofliiAble for a lengthened period, the 
eoio^y moy pay hoteteeton bo annob of that Bhons oapatB^ ofl iete the tune bemg 
paid opior tte period and enfajeot to the oondltionB end restsdetioQs in tkuB eeotiaB 
mentioned, and may oharge the eaine to eapital aepart of the eost ol oonetmotioii 
of the work or btuldlng, or the provieion of plant ; 

Provided Ihai-^ 

(1) no Baoh payment flhall be made nntess the same is antbonsed by 
the artudee or by Bpemal resolution, 

(il) no snob payment, whether antboriaed by the artioleB or by epeobd 
reeolntion, ahall be made without the ptevionfi BBinotton of the 
Central Covemment, which eanotion ehaU be oonelnsive evidenoe 
for the pnrpoeSB of thlB eeotion that the Bhaiea cd the company, m 
respect of which Buoh sanction is given, have been loeoed for a 
purpose qieoified m this section, 

(8) before sdbotioning any each payment, the Central Government 
may at the expense of the oompany, appomt a person to inqulm 
and report to the Central Goveminent se to the dvcumstaaces of 
the case, and may, before making the appomtment, require the 
compeny to give seonnty for the payment of the costs of the 
inquiry; 

(4) , the payment shall he made only for snob period as may be deter* 
mmed by ^ Central Government; and each period shall In no 
case extend beyond the close of tbe half year next after the half- 
year during which the works or building have been aetoally 
completed or the plaat provided; 

1(6) the fSte of internet shall hi no case emeed loqr per ceni per anp^um 
or sooh lower rats as to Qentol QovMnraent may, by noUftoatten 
in to Official Gaaette, prescribe; 

(6) toinymentol toihtemetehellfiotoperaffiaaavedimti^ of tbe 
amoont psld up po to shares ip xespeet of wtoh It is paid; 

( 7 ) toaocounteof to oomitoftoU tow to shM capital on which, 

andtorat8atwhh!ll^kteltoto eeplW dothig 

to petod to wluoh to aocounla isslata; 

nothing In tbia totos ton affito any eoffiVnii 7 ^ 
PitottJMiweyOt^^ Aot, iMSi or to Ihtoa tootorye 
aoklMd,appto 



mt>ihis act im 

IMl m m0sm ( m i* <i) Bvttty 

dbiiUmtl9k|ii1lirM]aii!iii ^ )ti 6ba£0i, iftimliirei cr 

the irt«x^f»ir ^ 

«ii^ dnob ifhnWi ditoifeam 4 ^ debibtott om^Ma ftiid h*v«i mdy £ar 

daUvftry tibo oortiSostii of lOl tba daboitam, and ibe oartlfldabBO <4 nil 

dabeikitito i|oobf«lloMod or Irwurfort^ tioJbM tilM ooiidf4i«ii« of Smo of tho ahoiiofi) 
MoblotOA or doboitttiiiM irtook otbiorwiM pieoi^do, 

(S) If default ii made in oomplying wltib tho i«M}nimmea1» of this mctSion, 
the oompany^ and eoevy offloer of the aompaay who ie Icnowingly a party to the 
default ehall be liable to a fine not eaoeeding fifty rupeee lor every day during * 
wbioh the default oontiiiUiaa 

INFORMATION AS TO MOROACBS, CUAROfiS* Eie. 

IM. ^attain MaOltasn* mmI aharfoe to ba wM 31 not rOfielarad* 

(1) Every mortgage or obatge created after the eommenoement of this Act by a 
company and being either^ ^ 

(a) a mortgage or okarge for the puipoee of eeouruig any Imue of 
debenturoB; or 

(b) a mortgage or charge on nnoalled abate capital of the company, or 

(o) a mortgage or cbacge on any immovable property wherever eitoate, 

(Hr any iniaroet therein; or 

(d) a jpnrtgege or obacge on miy book debte of the company; or 

(V) a mortgage or obe^» not being a pledge on eny moveable property 
ol iRe oompany egoapt etookdn trade; or 

tl) a finmts^ ohatge on Rm undertakkig or ptoperty of the company; 

Bhid), m ibtf minymom^iy on|lmoontpany*a or findertakiug ia thereby 

oonimredp be Void agaifitt Iba finjntdator and any ore^t^ of the com]^y, ambBe 
the pmbet^ed parMfiaKt of the mmtgate or obatga, together witb the inetrumeat 
OfaYiy)by#ldeblibamor<igigeorobnkgebdfeaMiDvevtdeno6d. oracopy thereof 
verified in Mi with the registrar for regietatkai in 

mannei^lPldljlMbyidtbAmwi^ of ite cmalMi, 

but withoa^lfi^dim many oot^^ foi repayment of the monvy 

thtigfty mbhmA a^ whan a meiAgi^ ornbirge beoomee void hnder thia apotioa 
the money aeeineA Maby dudt ImmadiatBly heoome payable : 

PMNidad--. 

thMrnwtofgmaidiaiamalmfgii^^ 

* mmgFMgaMygfewpai^Mtt^ 
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, in dxne 

oounie of aad if deeSMitobed with ^toe dlliganoe, lurvo twen 
teoeivadin BiltiiAt l&diA, fUUte miMlikM fcw 
alter tha date of iha oteatteo of tlie tnoirigags or obatgoi oa 
tim wltblii whiob tbo ^te^rtioiilm and inatmmoiii of eopy are to 
be filed with the registrari and 

fd) wbmtibe.iiiollimie or ohaiigB i« mated in Brifidi India tmt 
octtnprlaee projierby onteide Biitteh India, the hMdmineiit oreating 
or patiartlzig to oveate the mortgage or obarge or a copy thereof 
verified in the praeenbed manner may be filed for regtetratioD 
notwitfaetaisding that further prooeedings may he neoeeaMry to malte 
the mortgage pr oharge valid or efleotnal according to the law oi 

the ccmntry in wbioh the property is sihiate; and 

S 

(lii) where a negotiable laetnwhent has been given to secure the 
payment of any book debts of a company the deposit the instru' 
meni lor the porpoee of seonring an wlvanoe to the oompany shall 
not for the parposes of this section be treated as a mortgage or 
obarge on tbos^ book debts; and 

(iv) the h(fiding of debentures entitling the holder to a charge on immo- 
vable property shall not be deemed to be an interest in imino\ablir 
property. 

(2) Where any mortgage or charge on any property of a ir^mpany required 
to be registered Under this section has been sd registered, any person aequixing sooh 
property or any part thereof, or any share or interest therein, shall be ddemed to 
have notice of the sud mortgage or charge as from the date of such regtstmtUm. 

In this section ^British India’ does not include Bnrma or Aden# whatever the 
date of the mortgage or charge in q^sesticn, 

IMA' Rag i i tra tSaw of diaiwae nn ptaportte e iiqiiiml atAfacl to 
Uhavpo* Where aihe; the commenoemmit of the Indteh Oompsniea (Amend- 
m^t)Aot, 1$86, a QomiMy; registered m British Ibsdteaoqttjm any Whteh 

is subject to a cfahcge of any Boch kind as would, fit it hod been created by the 
company after the inquisition of tiw prt^psrty, Imve been requi^ to be res^atemd 
under this Bart, tfjp company idioll cause the pMoribed particulars of the ohacgSi 
tegsther with a copy (oettified in the preenibed manner to be a certfst eopy) of 
the insteumenh il any# by wUch the charge was created or ie evidinm^ to be 
delivered to the mgMwr for registe mqvdzed by Act wttUn 

twmkty^one days oiler the date on which the aoqid*^tion le ecregwed : 

Frovidod that, if the property is eituato and the eheiipB was cmated nntelde 
Britiite Indio# twenty^nte deye after the date on which tihe eopy of tke inefmiMnt 
eenld te dim Goum id poet# and }l dejM^tehed vidtk due di^^ 
te Bidtitei Indte eheiQ be eitlptihttedl^i^^ 



mmAn rnnfkmns a 6 t 

iioq^tloii Ilk* isopf of 

1‘Jf Aefaiidt to iii«de i» «9^pa7ii^ 9frl^ ^to eeelaoiit tib* ooo^U^ mni> 
evetry oifioir of tho oamiwbiiy wtoo to }pototoxg]y *Ttol m > default ebaU 1b 

liable to a fine of five hundred nipeefi, 

' ji 

110. Fuviiedbre in onee nl eeHue ^ dabenltom* nnlilbnf hMmm ftokb^ 
ItoMeu. Where a eerier of debenturea oontainiudy or giving by referenoe to any 
other inetrutnent, way charge to the benefit of which the debentnre-holdotor of that 
series are entitled pari passu to created by a company, it shall be sofi^cient lor the 
purpoaes of section 109 if there are filed with the registrar within twep^^e 
days after the execution of the deed containing the charge or, if there is no each 
deed^ after the execution of any debentures of the banes the followiTig parhonlms .w 

(a) the total amount secured by the whole series; and 

(b) the dates of the resifiution authorising the issue of the senes and itoe 
date of the covering deed (if any) by which the security to created 
or defined; and 

(c) a general description of the pK^rty oharged; and 

(d) the names of the tnisieca (if any) for the debenture-holdeis; 
together with the deed or oopy thereof verified in the preeotibed manner con taming 
the charge, or if there is no each deed, one of the debentures of the series, and the 
registrar shall, on payment of the prescnbed fee, enter thoee partfculai^ in the 
register: 

* 

Provided that, where more than one issue to made of debimtuTeK m the seriae 
there shall be filed with the registrar for entry in the mgtoter particulars of the 
date and amount of each issue, but On omuaUm to do thto shall not aftoct the 
validity of the debentures tosned. 

111 . Paitinsdan in can# nf oonmilMloat atCf m 4atoentures. Where 
any commission^ allowance or digoount has been paid or made either directly 
or inditeoUy by the company to any person in consideratioD of his subscribing or 
agreeing to sabscrlbe, whether absolutely or Qonditbnally, for any dolientures of 
the con^panyf ok pi^uiiqg or agreeing toproomps eubeorlptioitoi whether hbeolute 
or ocndtoioiis, for any debentures, the paztiettlam, required to be fiML for 
regiatratton under eeotion 109 and 110 ehaU include particaiars as to the amonut or 
rate pgr oent ^ the commtoeicm* dtooount or aUowance so paid or made^ but an 
omiMicii todotfato^iaUiiot aOecttlm validity of tlmdebentomtos^ , 

Provided that the deposit of any debentures as security for any debt of the 
eompany shall not for 'the purpcees of thto provisiou be tmated as the issue of the 
de^lturm at a dieemint ^ 

lit. (1) vegtotoar sltofl 

uith tei^^ i» eeeh comfitoy^ n sdgteter in (he prescribed form of alt montages 
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hx 

emkbd hy wKHi^y ^ oomimiemtMit el ikb Mi 
re^driiig m ^jttmt ol HM pc^Mb&M 

lee, enter te teie v0f(Mac^ with tettfoak teee^ each cat chu^ the dete df 

eiiee4ten, tee eiiw«mi eeiihte^ ihertgeged or 

oheiige^tfMd tee nnmesol tee eecKrfigegeee or ^enohs entlltiU to the ehwt^ge. 

^ After ittiJchig tee ente^ xe^tK^ (1)« tee xegtetmr tee.ll 

tetem teetoeteoteentf^e^ or tee wified ocipf teeteofp!^ te tee eaee ine^r be, 
filed fn aoocoteteoe wite tee propone ci eeotiott 109 or seoticm tlO to the perecm 
filing tee eeme. 

tChe legteter keptlti panUMioe of tele eeetlQii shall be apean to inq^ieotioti 
bytmypenmoD payment of tee pcesoiibefi fee, not enoeedbg one rto^ jEot 
each teepeotUm, 

llA. tmAes le regieler of eaoitgafei A di vtne« The regtetor shall keep 
a teropototfoal tedex, in tee pfesoribed form end with the preeoxibed partiotilairs 
olteeinortiPgesorchaiigHinegjb^Hed wltehimiinder this Act 

114. CofU&ate of rfietfatioa. The legtatnr shall giTe a oerti^te 
under hts baud of tee zeglstetlou ci any mortgege or charge registered in parsuaDoe 
of seotton 109, stating tee amount thereby secuxed, and tee oertteoate shall be 
conolusive eyidenoe teat tbe reqmremeiits of seotiou 109 to 112 as te registration 
bare been oom^ied with. 

Ili. End o r s eniw i t af eaiiifloaia of iwglstndlMs m dahenlvfeii m 
eaftlficaiie ei dabemtnra eteek. The oon^paay teaST oefoae a oopy of every 
cerllAoateof te^slaadion, gimiimderMcstioalli^tebeeQdo^ bn every deben- 
ture or oertifioate of debenture itoek white is issued by the oompnny, and the 
pagriientof whiohlseeeuiwdby tlmxnortgegBorcha^ registered: 

Provided teat uoteingln teisseoUon shall be oonstroed Mxequirixiga company 
te cause 0 eflstffioa^ of any mortgage or teeigs so given to be 

endmeed ou any dehentore or certificate of debenllire stock white has been uiBued 
by tha oomtamy before tee mortgage or charge wae created, 

llte IMp uf eamgu na r ^ ^0^ uf Iniumeiad pm^ m 
figlsttediaii (i) Xtehattbe tee duty cfteaeumpmijr to file wite tee re^tstm 
te tee piisiodM perti^^ every morfgtgu or 

tee oMpfiar and cl tee iemai oi dshemaMi d a anfies, iiwg ul Hfig 
under jjteteaa lOfi. tout vegMteteai d any sate mortgage or teargv may toe 
efleoted on tee agfaieateiu cl any p emcn Intemited teemlm 

^ {2| 'Whaie ffH* tegfetrutkon is on e( 

<Mar tean tea cmpmjf, teat peimn tend tog enteted h vabavar Mm tee 
oogiggniy tea amoaai d any Mt giugteiti F gpM bf l|fi|i to m tee 



lt})C>tAl9iCOBII»4lll{SS JOT 

WhaDvnw tte InaBBli ot amauimt m ntaik m tjpentktowiiMl 
VaotliM^ « ^OMOia ng^ vabr tiiii wetiwB «rb laaidtfMij It dMkft H itm 
tety «{ ^ oongiitoy to tiad to tbo nghteu! Use ipuMlotiliM atf aaoh iMdlicio» 
HOD) kbA tko 9 to*ioiOM of Hitt lootioD oa to logWwithoi of iiuik% 09» o 
obiuq)» Hidl «s|dy to OMh modiflootion of Hm mottgotp or eboiv* <» afonatU. 

117. Cmpf of i— lWMuoni oiooUn taortgogo or o ft i Aiig o to Im luptm 

>a «fc *a o o< ollloo. Bwy oomvMy tboll oirasa o copy of oowy iMMHniai>| 
omM^Nagk part gofa i « oluHse nqairmg tegutroikm under aeotten lAA to IH 

Mie company Provided that, in tbe eom of « 
Mliilirlm twpy of one BOoh dflbentare ohaU be aiiittoie&t. 

MSe HmtififtH oi i eif ngpfey lMtm oat of rocohror. (1) lfBa5rpei»oaobbuiii9 
on order tog iAm oi« receiver of the property of a company, or appoifitfi 

m any inetnunenl, be FbaUt within 

dayiti from the date of the order or of the appointment under the powete 
oontttined m the inatEnment, die notice of the fact with the regiatrati and 
the registrar shall, on payment of the presoribed fee, enter the fact in the regiater 
of mortgages and charges 

(S) If any person makes default m complying with the reqairementa of this 
eectlon, he shall be liable to a fine not eKoeeding fifty ruxiees for every day dating 
which the default continnes, 

1 19. Filing of acoonnte of roeolTon (L) Every receiver of the property 
of a company who has been appointed under the powers contained in any 
instmment) and who hsa taken possession, shall once m every half-year while ha 
remains m possession, and also on ceasiag to act as receiver, file with the registrar 
an abstract in the prescribed form of his receipts and payments during the period 
to which the abstract relates, and shall, also, on ceasing to act as receiver, file with 
the registrar nfitioe to that efieot, and the registrar, shall enter the notice in the 
register of aoioxligages and chargee. 

Where a reoeiver of the property of a company ha«) been appolntod^ 
every Invoice, order (or goods, or bnaineee letter issued b} or On behalf of the 
company, or the receiver of the company, being a document on or in which the 
name of the con^ny appears^ shall contain a statement that a recei^nr has 
been appointed. 

(8) It defanlt is made m oom^ying with the mqatrements of this sectioo, 
tbpfglplf^ director, manager, managing agenf, secretary or other 

and every reoelYiMr who knowingly and wilfully aatimrisee 
iball be liable to a fine not egoaediiig two hundred rnpOoS. 

VIHk UmiMl i miHt nf rnilinar^f mortgage^ (i) ^ha Cobiii^ on bdng 
tatMad lAw ^ 

byMdliabl^,w SiiASMMiUMte w auMtelwiinkfl^ iWftdk 

to my «aeh nmUgii g e, or abKtgi, wfiMouiJtftoo toglvttetlmrtMito Uu 
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hmH 

te wUi^ a cfbttrgv oir ysM^lgo ms 
<m>tad» ms widens or dw to toidwlgiiee or to Bome otbst snAolsni oamw^ or 
i«ooil^amta)Q tQ ptsJndioQ the poeitioiL ol ctedliol^ or^ sbese^heldM ot tbie 

ct tluit ob( otlier ground it !• lost «nd eqnitehle to giunit sMAtei, 
wikft m tho a|iiiftkx«ticni o£ the ooxnpeny or «i^ potton intsereeted mid pm snob tome 
nod oooditkntt m mm to the Court Just and eiqwdimt, order that the Ume for 
itegiilMtloit he esfeesidedr or, os the oaee may be, that the omisaioa or mis-etatement 
beiioeiddaAmdiiiay order aa to the oosta ol the appUoakkm as it 

Where the Cpurt cottends the time for the xegietmtion of a mortgage or 
otuuege, the order shall not prejudice any rights acquired in respect oi the property 
aoQomned plior to the time when the mortgage or obarge is aotnally registered. 

121 . Ragisiswtfoa a# eathfaetlon ol norlgagos St thmrgBw. (1) It shall 
be the duty oi the Qonoqamy to give intimation to the registrar of the payment or 
■athfaotiop of any charge or mortgage cheated by the company and requiring 
registation under eection 109 within twenty«one days from the date of the payment 
or satkfaotion thereof. 

(59 l^hfr registrar shall on leoeipt ol such intimatUm cause a notice to be 
sent to the mortgagee calling upon him to show cause, within a timeY(not exceeding 
fourteen days) to be fixed by snob notice, why the payment or aatiafaotlon of the 
charge or martgsge should not be recorded. 

(S) The registcar ehall, if no cause is shown, order that a memorandum of 
sa fist aotUm be entered on the registrar and diall if required famish the compeny 
with a copy thereof . 

(1) Where cause is shown, the registrar shall record a note to that efiecfc in 
lAie regMar« and ehall mfocm the oompany that he hM done so. 

12A BmmkSm (1) If any oompany makes default in filing with the 
rmistvair for segutration tlu partioolatB-*- 

( 0 ) of any moitgiigs or charge created by the company ', or 

(b) of the payment or satisfaction of a debt in re^keot of which a 
morfgsgB or charge has been legistesed under section 109 or 
sisotiosi 109A ; or 

(<4 of theiseuesof debentutmof aser^ 

requiring mglatraliion with the regfstmr mdm the foregoing isU^Wo^ Of thia Aot, 
t|w%mitattiemgi^ 0 n$^ on the appitoatioii ol mas other 

jowon, the company, and ewy offiosr <4 the oosupeiiy or cdbm tjpmph ^"490 it 
fc90«faag|f u pa^ to the deisi^ on conrlalfuii bellaldetuafiimitotaani^ 

Sre him&ed nipem fm epsET dsy dmdng 
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i^y oltliete^iaimmtBof ihiaAetwtioili9^e0i«Md^ f4 

ov ehft«g« oMted by tliA ooxiifuiy» ^ ooa^nyi amd ^very i04 Iti!^ 
QomiMmy, wbo knowingly iftod wilfully uuthoriM ot petmits tbe Aofki^i ihl^ 
without prejudioe to uny oiibor habUity, he liable pn ocg^iotipn to a fine 
eaceeediug one tbotnand rupeea 

(3) If any peteon knpWliigly and wilfully authprieee or pennite tike ^eliV^xy 
of any debenture or aertifioute of debenture sto^ req^utriun registration Wflh ttib 
regiakar under the foregoing provieloua of this Aot without a oopy of the oerttfiee^e 
of registration being eodorsed upon it, he sbatl« without prej^ioe to any oUker 
liability, be liable on conviotion to a fine not esoeeding one thousand rupeWk 

123, CMpanar^s ragistar of inortgagM. (1) Kvery company shall hasp 
a register of Ukortgages and enter therein all mortgages and charges Epeoifioaliy 
aHeoting property of the company and all floating charges on the undertakhig 
or on any property o( the company, giving m each case a short deacriptfon of 
the property mortgaged or charged, the amount of the mortgage oT oharge and 
(except In the case of securities to hearer) the names of the mortgagees or psreons 
entitled thereto, 

(2) If any director, manager or other officer of the company knowingly 
and wilfully authorises or permits the omission of any entry required kk be 
made in pursuance of this section, he shall be liable to a 'fine not exmMng fire 
hundred rupees. 

124< Rigikt ta inspact copies of iastmmanCa craatlikg oaswlgagaa awl 
ckargas and conpany’s registar of inoatgagas* (L) The copies kept at ihe 
registered office of the oomp^ny m pursuance of section Il7 of inairumenis ocaatuig 
any mortgage or charge requiring registratiofn under tius Act with the registm. 
and the register of mortgages kept m pursuance of section 133, shall be open at 
aU reasonable timsB to the inspeotion of any creditor or member of the Company 
wftiiout fee, and the register of mortgages shall aieo be open to the imqieotiQii of 
any other person on payment of such fee, not exceeding one rupee for each inspeotion^ 
as the oompany may preecriba 

(3) 11 inspection of the said copies or register is refused, the company shall 
be llabJe to a fine not exoeeduig fifty rupees and a farther fine not exceedixig 
twenty rupees for every day during whloh the refusal oontmues, and every officer 
of the oomiiaDy who knowingly authorises or permits the refusal shall incur the 
Ukepeiialty» and additbu to the above p 0 nalfiy> the Ckiurt may by order compel an 
immediata inspection of the oopiss or register. 

Right la laapaet tk# iwgislar of duheiiliiiw-lioldars atsd tu hawa 
uppiea wl tntslHlaad. (1) Every reg^ter of holdete of deb^tures of a oompany 
kbatly WMpt when closed in acoordanoe with the artioieji during such puriud or 
^t year) as ix)ay be speoffied 

in the artiolee, be epen to the ffitpectiou of the xagt^sad holder ol any such 
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«tifl ol ibtiy bold«r ol diaM in eoa^ptny^ bat vobjoot to cooh 
iMibattoa M tbe oom)^ tto iOipA ^ 

teat tiV^ bonisi to day ua appototod te tofipeotion, and awy «iio)i lioldar 
A Odpy dt the register or any part tfaereof on payment of sbc annas tor 
•irsify one bnndxed ^Ms or toaotional part thereof regnirsd to be cojaed. 

{S^ A oopy of any trosMeed for secorixig any issue of debentures shall be 
tormc^ to atniy hnldet of any luoh at his request on payment in 

the aeae of a pitotod troetdeed of the sum of one rapee or snob lent sum se may 
be pfEssorlded by the company, or where the tmst*d^ has not been prtotedr on 
payment of aiz aunse tor every one hundred words w factional part thereof 
required to be copied. 

If tospeotion Is refused, or a copy is refused or not forwarded, the 
Gompasiy shall be liable to a fine not exceeding fifty rupeee,! and to a further fine 
not eocoeedlng twenty rupees for every day during which the refusal contmues, and 
pvery offioer ot the company who knowingly anthonsss or permits the refusal shall 
mcnr the like penalty, and the Court may by order compel an immediate inspeotion 
ot the legistor. 


DEBENTURES AND FLOATING CHARGES. 

IM* Patpalnal dobantarae. AconditliHi ocmtauied m any debentuies 
or to any deed for securing any deb^tuies, whether issued or executed befcsce or 
after toe paiidng of this Act, slmll not be invalid by reason only that thereby the 
MaDtares are made irredeemabls or redeemable only on the bappening oi a oon- 
ttogenoyi howsfver mmote, or on the expiration of a period howeveo: long. 

127. Paarar to r adi e n a wwi aa m aH dabantiMrae in aaitmii eaeae* 

(1) Wheto dtoer before or after the commemoemeut of this Act a company has 
redeemed any deibentutee previonsly issued, the company, unless the aiteles or the 
oOlolMme Of issue soprassly otherwise provide, m unless^ ddbentares have been 
tadesmed to pursoanoe of any obligation on the oompany^so to do (not being an 
ObUgsition antomable only by the person to whom the redeemed debentures were 
iseoed or his easignib power, andfball be deemed always to have bad 

power, to keep too Mtentores alive for the pfurposes of fe*iHoe. and where a com* 
puny has porportod to exendae snob a power, toe oosnpeny shall have power, end 
eiiati be deemed s3waya to hens had power, to re^lseae tito dabentmes attber by 
ta4igaitof toe aeme debmtnm or b^ otoerdtoentnies to tbe&r ptooe, and 
vpmentotadsine, toe person eii||f tied to toe debenta have, and tokl be 

daetoed ahmye to have had, the eama righto and priorities aeti toe dtoantomt had 
not peevtonilp bewi tiaaed, 

(t) Whemwitoiheotoaetollnepiiigdehanto^ aliva lor the patph e of 
in4ii0%to^have^eitoartbal^ or alter the oommeDcnmenKof ttoto Aoti been 
imnslanndtoAnomlneeeftoeoo^ Imm tiM notoMo topto to 

dnntod to to n totone lor tito 



HWAH Cdlf«Alll8S ACt !«« 

jui^ai>^mA'^vim M m km$ k»mmi Am mm i M m mmit itm mmitt 
lWt•MoaAtMrDUta«»)MilwAll^atB^ «M Iw dww o * 4» jaww Immi m* 
da t tMi %wMoao^ly<<lfc*i«««tBt at ItoeqaigMiyfawii^ te daMI 

adiOrtihadrttofttoip waaBtotdw 

(I) at W^d ri WB te e or <totWM«<»acdl>wd M >«B*w » »i»l>»Blwa 

under the pOTwg l^y iMaaartloh gHiien lo, or atHXB U kl)il» UWIt pMaHHd I 7 , m 
eom^Miy, Mhetlm the nh-iira* w tanw mi mada Mm ot afM A* apaouii«»' 
oHttidttlw Aflt^iAnBtetoMMMllMtaaaafanMr MwataM ttir tha f wa ^paai i 
of atMop^afy, b«t it d>aU aot )M ao tr oa tod te iba paipoaeB ol aay pnwWa n SiDit* 
ng tha amonat or ntunbar at ddbaotana to ba banad: 

Ptovidad that any pataon lending numayoD the aaonritf (da dafaaatnm M 
iaaoed «nader tUa aaottoo, adiioh appaaa to be duty ataaopad may glne ttif ddbantaM 
m BTidenoa in any prooeedingi te enloMtng Ua aeeazlty arithont paywant of ttae 
stomp-dnty or any penalty 111 laqpeottfaeieof, anleaa be had nottoa oc, fani for hie 
na^genoe, might bam dbuomaad, that (be debeatoia naa not daly e*»«^y d . bnt 
m any each oeae the oompany afaall be liable to pay the proper atamp^Bty 
and penalty. ^ 

(5) Kothing in this aeetioa eball pKjndloa— 

(a) the operation of any decree Or order of a Gonrt of oompeteeit Ja ri edteUma 
pronon n oed at mada before the tannty-fitth day of Febmary, 1910^ aa 
between ton partiaa to the prooeedinpi in wbiobttaederaee or ordnc iraa 
made, end eny opptal from eny mob decree or order eball bo deoidod aa 
if thia dothad not been pamd; or 

(b) anypownr toimaadobaatiwaiia^plaoaOtany dtbantnmapaidoff or 
othnrwiae m^rted or arttagaUhed, r aa er wd to a ooinpaay by iti 
dahmlnmt or tha aaaioHito te tfaa maaa. 

m. I pe a l ll ei iii i W iin ea aiaantonatia a nla arMia tar 
A oaBiantoarithn uompany *»*(*» tgfrtPd pay let any dabentarntd the oanapnty 
may ba anIaMtd by a daoma te ityidAe pariemanea. 

of aaitabi Mna mk wt 

In piaaHy 9a ahatoat mriar «ea Aaepa. ^ Wbaba «UHr a 
raaah«riaB|IMl9ManlMdHttf at On h e fl ii a a a( any dabantnaea ef a atntyanjii 
aaoMathp » tftodbtg Bbamt/oa* ptaaagttb to tatoni byaa an badadl at ttnta. 
d ei b a«tataJtoldwata«y p i i ipaic ty n b i aprti a d to>wa»biaflttoM ftHa(t i , liMto9ii|>a» 
oangpanytoawtati|hBttoMlnaoiBaMa(9elafawanaiip,aB^|aMi nUab fntoMap 
wbaMnpnpft (W *« r to n paa yb dwii'al Bbrt ? mtowng tapadlii a a irt to t ttgniiMtoto 
baptddbtpiiietltytoall-aiiina dahto, ba paid tonMth at# 9ii>iMptya«to 

Mwifanm Arn iinm laAtoyiUntJ-iAM dwtlia^iMib iM dittitoto atom iMlMilittMl Hi 

tojal^ toaatyalalnidto l i dBalp b t aalnibaiM^to w a ptto d ii b to rt tototo 
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tfexvi 

9topiilodsof|fan»maaik)tt4iBtowid{miii0Miofltel V fhiUl be 
n e eh o ne d Cbs*^ tiw Mi of tlw eiiiiKdiitaiMnt e( Utei noeiw «v ei fmmUaa being 
4|Mi «g efoMneidt ■■ ttw wae inny be. 

(8) Any pnymeoti nuide nndei ihia Mo t i on eholl be xeeoapid, ee far as nuy 
be. ootflf theoaMteoftha eompony amOaide (or pe^rmant of general orediton. 

i 

STATillEim, ttOCHCS AMD ACCOUNTS 

ISO. B aa b i to be lH|pt br aanvaBir and panal^ fae not liaaiiiiig 

(1) SiYoi^ company shall oauae to be kept proper books o! aocoont with 
nspootto-^ 

(ih) bH stmiB of money moeivod end expended by the oompeny imd the 
* matfceis hi xespeot of which the Teoeipt end expenditnxa takes place; 

(b) all sales and poxohaass o£ goods by the oonipany; 

(o) the aasets and liabiUties of the company. 

(2) The bookfl of aoooant shall be kept at the legistered office of the com- 
pany or at snoh other place as the dimotors think fit, and shall be ppen to inspeolion 
by the direotoxB dhirmg bnnnesB hours. 

(8) Whbre a ocmipany has a branch office, the company shall be deemed to 
Imve oom|died with the pirovfisions of sab-eeoUon (X) and snb^ectiem (2) if proper 
hocln of aeconnt relating to the transactions efieoted at the branch office are kept 
at the branch office and proper summarised rCtums, made Opto dates at intervals of 
ant mme than two months, are sent by the branch office to the zegistered office of 
llio otndlpttay or other place vaferked tom sohwtlm (^. 

|i) In the case of a oompeny managed by a managing agent the managing 
‘ a^t, or where the msneging agents is a firm or company, the psutner or director 
itfld^Msoroomihhyaadffianyc^hercamthediia^^ dlseotoirs who have 
kiianini# by thsfract ^ omission be^ the oetise of any defenlt by the compBny 
hi complsnng the requunmeiltB of tfaleaeohoiir shall in laqiieat of vneh offence 
be Uabile tp a fine not exceeding one th ousa n d rupees. 

.N i > k f 

tBI. AmbmI WumpmIimI. (1) 




w l w( tn M i% AHWe >* !■»■* to mmr n el rad M yeby (ly be^wi ti»*Niii l P|li B| i iiWB i B i Ol 
MMMy» b e to e» dM ead|MteiBdliMiii|aw>irt win (ibe sMe cf * «eu|Hiy 
MMiitwMfnlU!«iMinei«ad«qpeBdt|u»«aao«a«t Av ttm smM, in Nm 
eMiei*Mft8> t< waM*g»%wMli>ewyi»rtMbf M te imy aOer 

ggMMMMviieMdiB«MeoM^aiM Mt mBk % Ma ol 

llMiMiiMiiigl»yiiiM<MwM«nMh»<MfiatUMeeM « • WMgp uy - MyM gi m 



imiJ^scmPAmm aot Mi 

^ ^ (umidkm thiMi 

<a) llie iti»a yotlt aoi toil 

di^aobotkni^luailM anAiWl I97 lOiA of tito OomiMiiiy 

latMded^ ttnd the *iidiioir*0 mport eball he otteohed theveto^ or tbm itiieJl he 
iaievted^htholQeitlhomoiAXel^^ fdm »v#oih MBl he mi 

belove the oomyeiiiy tn geneml ineetilig oad eheh be oyto to |ie||^eellMi by my 
meniber el the 

(8) Bvnry oomimy other tiraa e {xrivete empeny ehall eead »oeyy of aiioh 
haknoe^eheet end profit eind, toes aooonnit ioocnoe and expe&dltoxe aoofimt «o 
audited together tvith a copy of the enditoxe' report to the regktered jaddeeii el 
every member of the eompany at least fonrtaen days beCove the meeth^; ot whieh 
it Is to be laid before the members of the oompaay, and shall deposit a ogpy ot the 
mgieterd offioer of the company for the inepeotion of the memebem el the eempony 
daring a period of at leeat fourteen days before that meeting, 

131 A. Diroetore* Report. (1) The dirCDtorB shall make eat and attach 
to every balanoa-sheet a report vrith respect tn the state of the oon]pany*a afiaiis 
the amotmt, if any, which they recommend sbonld be paid by way of dividend and 
the amonnt, if any, which they propoee to carry to the Beeerve Fund, Gtoeral 
Keserve or Beserve Aoooant shown speoifloally on the bahmoe-sheet or to a Reserve 
Fond, General Bewrve or Bsserro Aoooant to be shown specifically in a 
sabseqnent balance-siieet. 

(2) The report referred to in sab-seotion may be signed by the ohalrmaii 
of the diraoton cm beheJf of the directors if atlthorised in that behali'by the 
direoiors. 

(S) The provisions of sahesoUcm (3) of section 130 shell apply to any person 
being a director who is knowingly and wilfaUy goilty of a default in oomplylng 
with this eaetion. 

132« rimunts wl halawre shat (1) The balamsHtheet shall eontain a 
sammitty of tiie property and assstsand o| the capital and li aW li t ios rt the 
pany in aooordanm with the xeg,airements indicated by the items oontainod hi the 
form F fis the Third Sohednle giving such particulars se will disclose the 

geimraliiatsim of those fiabdlties and aasets and how the valne of the fixed assets 
has been arrived at. 

(81 Ihe profit mfifwaccomitihaRlnolni& aftiotfllig ^ to^ 

ofiSmmwtitpiddv^bethaeae tmsi psroeats^h or otharifiee tp ^ 
agmt^iimytandlhBdlimmmieBpsotimlyismtii^ 

tArtnnspictalrw^^ oompany ao be 

tWmsMfimimAitbe total rtte emomrt wrtitsh ofi tm fispimeMm m any 



Ixxviii INDIAN COMPANIES ACT 

dlroofcor of tibo oompmiy ib by virtoa of nomiiuilioa, wliothor dlroot or indiroct, 
of the oompeayp » director of any other company, any rennneration or other wnolU' 
mentB reoeived by him for bis own usoi whether as a director of, or otherwise iu 
oonnaotlon with the management of, that other company, sboU be shown m a note 
at the foot of the aooount or in a statement attached thereto. 

132A< BolaacMliaal to iaciiHla portieiilart os lo tulieldlary oonsiia^ 

n&oe. (1) Where a company, in this Act, referred to as the holding company, 
holds shaceB, either direcUy or through a nominee, in a subsidiary company or in 
two or more subaidiary companies there shall be annexed to the balance-sheet oi 
the holding company the last audited balance-sheet, profit and loss account and 
auditors’ report of the subsidiary company or companies, and a statement signed 
by the peieons by whom, in pursuanae of section 138, the balance-sheet oi the 
holding company is signed stating how the profits and losses of the snbsidmry 
oompony, or where there are two or more snbsidiary companies, the aggregate 
profits and losses of those companies, have been dealt with in or for the purpo^^.^ 
of the accounts of the holding company, and in particular how and to 
what extent — 

(a) i^roviBion has been made for the losses of a subeidiary couipao} 
eiiher in the accounts of that company or of the bolding 
company or of both, and 

(b) losses of a subeidiary company have been taken into account b> 
the directors of the holding company in arriving at the profit^f 
and losses of the company as disclosed in its\accoants : 

Provided that it shall not be necessary to specify in any such statement tbe 
actual amount ^ the profits or losses of any subsidiary company or the actual 
amount of any part of any such profits or losses which bae been dealt with in any 
particular manner; 

Provided further that for the purposes of this section an investment company, 
that is to say, a company whose principal business is tbe acquisition and holding 
0f shares, stocks, debeuUues or other securitias, shall not be deemed to be a bolding 
oompauy by reason only that part of its assets coxudsts in 61 per cent, or more of 
the share of snother company. 

(2^ H, in the cose of a subsidiary company, the auditors’ report on the 
babmoe sheet of the oompony does not state without quabficatioa that the aoditorsi 
have obtained all the infonnation and exffianations they have required and that 
tbe halaoce sheet Uimqjierlydravm up so oa to exhibit a true and oorxeot view of 
the state of the company’s affairs aooordiog to the best d their information and the 
e^hmatloiis i^ven to them and as shown by the books ol the company, tbe 
atatenient, which is to be annexed as aforesaid to the balance-sheet of the holding 
company, shall contain partioularfi of the nmnner in which tbe report is qualified. 

Phr the pntposas of thisoectlon tbe fvoflti or Icnwi cd a imlnidiiu^ oom- 
pany mean the profile or lofloes shown in eoyaoooimts of the sabsidiairy oompany 
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made ap to a date 'within the period to which the acoountB of the holdiiig company 
mlate,or. If there are each ao(K>ants of the enbfiidiary company avaUabk at the 
time when the aceoants of the holding company are made npb the profite or loeaee 
shown in the last previous accounts of the subsidiary company which became avail' 
able within that period, 

(4) If for any reason the directors of the holding company are unable to oh- 
tam such information as is necessary for the pr^ration of the statement aforesaid, 
the directors who sign the balance-sheet shall so report m writing and their report 
shall be annexed to the balance-sheet in lien of the statement. 

(5) The bolding company may by a resolution authorise repreaentativeB 
named m the resolution to inspect toe bookfa*of account kept m accordance with 
section 130 by any subsidiary company, and on such resolution being passed those 
books el account shaJl be open to inepection by thoee represantatives at any time 
during business hours. 

(6) The rights conferred by section 138 upon members of a company may be 
exercised in respect of any subsidiary company by members of the holdmg company 
as if they were members of that subsidiary company. 

133. Authenti^tion of balanco-eheet. (1) Save as provided by sub- 
section ^2) the balonce-Bheet and profit and loss account or income and expenditure 
account shall — 

(i) m the case of a hanking company, be signed by the manager or ma 
n aging agent (if any) and, where there are more than three directors 
of the company, by at least three of those direotors and, where there 
are not more than three directors, by aJl the direotors, 

(ii) in the case of any other company, be signed by two direotors or, 
when there are less than two direotors, by the sole director and by 
the manager or managing agent (if any) of the company 

(2) When the total number of directors of the company for the tune being 
in British India is less than toe number of directors whose signatures are reqtuiied 
by Bub-seotion (1), then the balance sheet and profit end loss account or income 
and expenditure account aba.li he signed by all the directors for the time being m 
British India, or, if there is only one director, for the tune being m Brituh India, 
by such director, but m such a case there shall be subjoined to the balanoe-sheet 
and |m)flt and loes account or income and expenditure aoconnt a statement signed 
by such directors or director explanmg the reason for non-oompha n oe with the 
provifflons of fla1>Beetioa (1). 

(3) If any default is made in laying before the company or in lasaing a 
balance sheet w-nd profit and loss account or moome smd expenditure account a 
requited by sectiou 181 or if any balanoe-sheet and profit and loss account or 
income and expenditure account is issued, circulated or published whioh does net 
comply with the rcqturements laid down by and under section Ifil, seotkm 182, 
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fieetioD 132A and this section, the company and every officer of the company vrbo 
is knowingly and wllfnlly a party to the default shall be punishable with fine which 
may extend to five hundred rupees. 

134. Copiee of baUmce-iheet to be forwarded to the reifUtrar. 

(1) After the balance-sheet and profit and loss account or the incoifie and expen- 
diture account, as the case may be, have been laid before the company at the 
general meeting, three capies thereof signed by the manager or secretary of the 
oompany shall bb filed with the registrar at the same time as the copy of the annual 
list of members and summary prepared in accordance with the requirements of 
section 82. 

(2) If the general meeting before which a bolanoe-Bheet Is laid does not 
adopt the balancersheet, a statement of that fact and of the reasons therefor shall be 
annexed to the balance-sheet and to the copies thereof required to be filed with the 
registrar. 

^3) This section shall not apply to a private oompany. 

(4) If a company makes default in complying with the requirements of this 
section, the company and every officer of the oompany who knowingly and wilfully 
authorises or permits the*default shall be liable to the like penalty as is provided by 
section 32 for a default in complying with the provisions of that section, 

135. Right of member of company to copies of the balanoe-ebeel and 
the ^noditor’s report. Save as otherwise provided in this Act, any member of a 
oompany shall be entitled to be furnished with copies ofHhe balonce-sboet and the 
profit and loss fvccount or the income and expenditure account and the auditor's 
report at a charge not exceeding six annas for every hundred words or fractional 
part thereof. 

STATEMENT TO BE PUBLISHED BY BANKING 
AND CERTAIN OTHER COMPANIES 

136. Certain companies to publish statement in schedule. (1) Every 
company being a limited banking or an insurance company or a deposit, provident 
or benefit society shall, before it commences basiness, and also on the first Monday 
in February and the first Monday in August in every year dnrhsg which it carries 
on bnsincse, make a statement in the form marked G in the Third Schedule, or as 
near thereto as circumstances will admit. 

(2) A copy of the statement together with n copy d the last audited balance- 
sheet laid before the members of the oompany shall be die|dayed and, until the 
display of the next following statement, kept displayed in a conspicuous place in 
the registered office of the company, and in every branch office or place where the 
bosineBB d the company is carried on. 

^3) Every member and every creditor of the company shall be entitled to a 
copy of the statement cm payment d a sum not exceeding ejjgjbt annas. 
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(4) If a oompany makes default in complying with the requirements of this 
action, it shall be liable to a fine not exceeding fifty rupees for every day during 
which the default oontinues; and every officer of the company who knowingly and 
wilfully authorises or permits the default shall be liable to the like penalty. 

(5) This seotiou shall not apply to a life assurance company or provident 
insurance society to which the provisions of the Indian Life Assurance Companies 
Act, 1912, or of the Provident Insurance Societies Act, 1912, as the case may he, as 

10 the annual siatoments to be made by such company or society, apply with or 
without modifications, if the company or society complies with those provisions. 

INVESTIGATION BY THE REGISTRAR. 

137. Power of Registrar lo call for information or explaiiatioB* 

(1) Where the registrar, on perusal of any document which a company is required 
to submit to him under the provisions of this Act, is of opinion that «ny information 
or explanation is necessary in order tliat such document may afford full particulars 
o1 the matter to which it purports to relate, he may, by a written order, call on the 
^"Olnp^uly submitting the document to furnish in writing such information or 
<?»\plaTiation within such time as ho may specify iu bib order. 

(i) on the receipt of an order under sub-Beotion (I), it shall be the duty of 

011 who are or have boeu ofhoorbof the compauy to iuruish such information 
or explanation to the best of their power. 

(:^|| J£ any .such person refuses or neglects to furnish any such information 
oi' explanation, he bhall be liable to a fine not exceeding fifty rupees in respect of 
each odoiico, and the Court may on the application of the registrar and upon notice 
to the ('ompany make an order on the company for production of such documents 
us in its opinion may reasonably be required by tbo registrar for his investigation on^ 
allow the registrar inspection thereof on such terms and oonditions as it thinks fit. 

(4) f.)n receipt of such information or explanation the registrar may annex 
the same to the original document submitted to him; and any additional document 
so annexed by the registrar shall be subject to the like provisions as to inspection 
and the taking of copies as the original document is subject, 

(5) ] f such information or explanation is not famished within the specified 
time, or if alter perusal of such information or explanation the registrar is of 
opinion that the documetn in question discloses an unsatisfactory state of afiairs, 
or that it does not disclose a full and fair statemeat of the matters to which it 
purports to relate, the registrar shall report in writing the circumstanoee of the case 
to the Central Government. 

(6) If it is represented to the registear in materials placed before him by 
any contributory or creditor that the business of a company is carried on in fraud 
of its creditors or in fraud of persons dealing with the company or lor a frindalezit 
purpose, he may, after giving the oompany an opportunity <if being beard, J»y 
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written order call on the oompany for information or ezj^nation on matter? 
q»ecified in the order wilbin etioh time aa he may specify in the order and the 
proTisionB of snb-eeotion {2), (3) and (5) of this section shall apply to snob order. 
Zf npoD investigation the registrar in satiefied that any representation on which be 
has taken action under this sub-section is frivolous or vexatious, he shall disclose 
the indentlly of the informant to the company. 

(7) The provUdons of the section shall apply mutatis mutandis to docuiuent«4 
which a liquidator is required to file under this Act. 

INSPECTKm MD AUDIT 

136. Inwestigatloa of affairs of company by inspoclors. The Central 
Government may appoint one or more competent inspectors to investigate the 
aflairs of any company and to report thereon in snob manner as the Centi'al 
Government mqy direct— 

(i) in the case of a banking company having a sliare capital, on 
the application of members holding not less than one-fifth of tiie 
shares issued; 

(ii) in the case of any other company having a share capital, on the 
applioation of members holding not less than one-tenth of the shares 
issued; 

(iii) in the case of a company not having a shares capital, on the 
applioation, of not lee than one-fifty in number of the persons on 
the company’s register of members; 

(iv) in the case of any oompany, on a report by the registrar under 
section 137, sub-section (5). 

139. Appheation for inspoction to be supportod by ewideiice* An 

application by members oi a company under section 138 shall be supported by 
such evidence as the Central Government may require for the purpoee of showing 
that tha applicants have good reason for, and are not actuated by malicious motives 
in, requiring the investigation; and th^ Central Government may, before appointing 
an inspector, require the applicants to give security for payment of the costs of 
the inquiry. 


140, Inspection of books end ennmination of officers (1) It shall 
be the duty of all persons who are or have been ofiloera of the company to produce 
to the inspectors all books and documents in their custody or power relating to 
tha company. 

An inspector may examine on oath any such person in relation to its 
business, and may administer aa oath accordingly. 

($) If any person rafnseB to produce any book or dooUment which under 
Ibis seetto it is his duty toproduoa, or to answer say queBtion relating to the 
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affaini ot the oompiiny» be shall be liable to a fine not exoeedhig ntpede in 
re«ipect of eaoh offenoe. 

141 . Reaulte of emnmation haw dealt wRlii. (1) On the eonclntion 
of the inveetigailon, the inapeotors sliail deport their opinion to the Oentral 
Govemmeat and a copy of the report shall be forwarded by the Central Govem^ 
ment to the registrar and another copy to the registered ofhoe of the company, andi 
a fnrher copy shall, at the request of the applioante for the invest^tion, be 
delivered to them. 

(2) The report shall be written or printed, as the C^tral Gtovernment 
directs. 

(3) All expansefl of, and Incidental to, the investigation shall be defrayed by 
the applicants unless the Central Government directs the same to be paid by the 
company, which the Central Government is hereby authorised to do. 

Provided that the erpenses of and incidental to an investigation held in 
pnrauanoe of clause (iv) of section 188 shall be paid out of the assete of the company 
and shall he recoverable as an arrear of land revenue. 

(4) The registrar shall keep the copy of the report sent to him with the 
rpcords of the company iu his custody. 

141 A. InatitutioB ^ prosecutions. (1) If from any report made 
under section 188 it appears to the Central Government that any person has hem 
guilty of any offence in relation to the company for which be is criminally liable, 
the Central Govemmen t shall refer the matter to the Advocate General or the 
Public Prosecutor. 

(2) If the officer to whom the matter is referred considers that the case is 
one in which a prosecution ought to be instituted, he shall cause proceedings to he 
instituted, and it shall be the duty of all officers and agents of the company, past 
and present (other than the accused in the prooeedings), to give to him all aasistanoe 
iu connection with the p||Meoutlon which they are reasonably able to give. 

(9) Tor the purposes of sub-seotion (2), the expression 'Rents'* in relation 
to a company Rli all be deemed to inolnde the bankers and legal advisers of the 
company and any persons employed by the oompany as auditors, whether those 
persons are or are not officers of the oompany. 

(4) Any director, manager or other officer of the oompany convicted as the 
result of a prosecution initiated under this section ehail not without the leave of 
the Court be a director of or in any way whether directly or indireoily be oonoexried 
in or take part in toe management of a company for a period of five years from 
the date of such oonviction. 

142« Powor of cotnpuy to aiqimiiit Inaiioolora. (1) A oompUJiy may 
by a spedai resolution appoint inspectors to investigate its aifi^ 
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(2) InspeotorB bo appointed Bliall have the same powexs and dntiee as 
inBpeotoTB appointed by the Oentral Government, except that, instead of reporting 
to ther Oentral Government, they shall report in Bucb manner and to such persona 
as the company in general meeting may direct. 

(3) All persons who are or have been officers of the company shall incur the 
lilce penalties in case of refusal to produce any book or document required to be 
produced to inepeotoieso appointed, or to answer any question, as they would have 
incurred if the inspectors bad been appointed by the Central Government. 

143. Raport of inepocton to be evidence. A copy of the report of 
any inspectors appointed under this Act, antbentioafced by the seal of the company 
whose affairs they have investigated, shall be admissible in any legal proceeding 
as evidence of the opinion of the inspectors in relation to any matter contained 
in the report. 

144. Qiialificalion and appointment of auditors. (1) No person shall 
be appointed or act as an auditor of any company other than a private company 
not being the subsidiary company of a public company unless he holds a certificate 
from the Central Government entitling him to act as an auditor of companies : 

Provided that a firm whereof all the partners practising in India bold such 
certificates may be appointed by its firm-name to be auditor of a company and 
may 4ot in its firm-name. 

(2) The Central Government may, by notification in the official Gaaette 
and after previous publication, make roles providing for the grant, renewal or 
cancellation of such certificates and jnescribing conditions and restrictions for 
snob grant, renewal or cancellation : 

Provided that nothing contoined in such rules shall preclude any person 
from being granted a certificate merely by reason that be does not practise as a 
public accountant. 

(2A) In particular, and without prejudice to the generality of the foregoing 
power, such rules may-* 

(a) provide for the maiutenance of a Begieter of Accountants entitled 
to apply for such certificates ; 

(b) prescribe the qualifications for enrolment on the Register and the 
fees therefor; 

(c) provide for the examination of candidates for enrolment, and 
prescribe the fees to be paid by examinees; 

(d) prescribe the cironznstanoes in which the name of any person xnay 
be removed from or restored to the Begister ; 

(e) provide for the establishment, oonstltatiQii and prooednie of an 
Indian Aooounta&oy Board, oonsis^g of persons representing the 
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interestfi prSncip^y affected or having special knowledge of 
aocoantanoy m India, to advise him on aUmatteHB of administiratioD 
relating to accountancy, and to aBsist him in maintaining the 
standard of qualification and conduct of pereons enrolled on 
the Kegifiter ; 

* 

(f) provide for the establishment, oonstitation and ^nooedure of local 
accountancy boards at such centres as the Oentral Qovemment 
may select, to advise him and the Indian Accountancy Board on « 
any matter that may be referred to them. 

(2B) The holder of a certificate granted under this section shall be entitled 
to be appointed and act as an auditor of companies throughout British India. 

(3) Every Company shall at each annual general meeting appoint an 
auditor or auditors to hold office until the next annual general meeting, 

(4) If an appointment of an auditor is not made at an annual general 
meeting, the Central Government may, on the appUcaiiou of any member of the 
company, appoint an auditor of the company for the current year, and fix the 
remuneration to be paid to him by the company for his services. 

(5) The following persons ; that is to say, — 

(i) a director or ofiioer of the company; and 

(li) a partner of such director or ofiioer ; and 

(Iv) any person indebted to the company ; 

shall not be appointed auditors of the company and if any person after 
appointed auditor becomes indebted to the company his appointment riiall 
upon be terminated. 

(6) A person, other than a retiring auditor, shall not be capable of 
appointed auditor at an annual general meeting unless notioe of an intention to 
nominate that person to the office of auditor has been given by a member of the 
company to the company not less than fourteen days before such annual general 
meeting, and the company shall send a copy of any such notioe to the retiring! 
auditor, and shall give notioe thereof to its members either by advertisement or in 
any other mode allowed by the articles not less than seven <3teya before the annual 
general meeting: 

Pinovided that, if after notioe cf the intention to nominate an auditor had 
been given to the company, an annual general meeting is called for a date foarteen 
days or less after the notioe has been given, the requirements of this section as to 
time in respect of such a notice ahaU be deemed to have been aatisfiedp and the 
notioe to be sent or given by the company may, instead of being sent or given 
within the time xeqiuired by this sectidn, be sent or t|iven at tlie same time as the 
notice of the annmdgettex^ meeting. 


being 

there^ 

being 
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(7) Tho iiist andltot^ of the oompony m&y be appointecl by the directors 
befoie the etatiitoTy meeting, and if bo appointed shall hold olTioe until the first 
annual geuend meeting, unlesB previously removed by a resolution of the meml>ers 
of the company in general meeting, in which case snob members at that mecling 
may appoint anditors. 

(8) The direotore may fill any casual vacancy in the office of auditor, but 
while any snoh vacancy oon^nuea, the surviving or continuing auditor or anditors 
(if any) may act. 

(9) The remuneration of the anditors of a company shall be fixed by the 
company in general meeting, except that the remuneratini of miy audiiois 
appointed before the statutory meeting, or to fill any casual vacancy, may be fixed 
by the directors. 

145. Powers and duties of auditors. (1) Every auditor of a company shall 
have a right of access at all times to the books and accounts and vouchers of the 
company, and shall be entitled to require from the directors and officers of the 
company such information and explanation as may be necessary for the perlorma- 
nee of the duties of the auditorB, 

(9) The auditors shall make a report to the members of the comptny on the 
accounts examined by them, and on every balance-sheet and profit and loss account 
laid before the company in general meeting daring their tenure of office, and the 
report shall state 

(a) whether or not they have obtained oil the information and expla- 
nations they have required; and 

(b) whether or not in their opinion the balance-sheet and the profit 
and loss account referred to in the report axe drawn up in confor- 
mity with the law ; and 

(o) whether or not such balance'Sbeet exhibits a true and correct view 
of the state of the company's affairs according to the best of their 
information and the explanations given to them, and as shown by 
the books of the company ; and 

(d) Whether in their opinion books of account have been kept by tbe 
company as required by section 130. 

(ftA) Where any of the matters referred to in clauses (a), (b), (c) and (d) of 
enb-section (2) is answered in the negative or with a qualification, the report shall 
state the xeaaon for soch answer. 

(3) In the case of a banking company* if the company has branch banks 
beyond the limits oi India, it «h'aU he soffiolent if tbe auditor is allowed access to 
each eqpiee of and extracts from the books and accounts of any snob branch os 
have been traolaiitted to the head office of the company In British India. 
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(4) Ifhe ftttditiois of a oompany elmU be e&titM to reoeive notioe of and to 
attend any general meeting of tbe oompany at whioh any aooonnte wbieb have 
been examined or reported on by them are to be laid before the company and may 
make any Btatement or explanation they desire with respect to the aooonnte. 

(5) If any auditor's report is made which does not comply with tbe 
requirements of this section, every auditor who is knowingly and wilfully a party 
to the default shall be puuishable with fine which may extend to one hundred 
rupees. 


146. Rifhia c»f prafereaca thareholdartf atc.» aa to racolpt and 
inspection of roports. etc. (1) Holders of preference shares and debentozes of a 
company shall have the same right to receive and inspect the balanoe*idieets and 
profit and loss acoounta of the oompany and the reports of the auditors and other 
keports as is possessed by the holders of ordinary shares in the oompany. 

(2) This section shall not apply to a private company, nor to a oompany 
riigisbered before the commencement of this Act : 

Provided that in the case of any public oompany whether registered before 
or after the commencement of this Act the trustees for holders of debentures riiall 
have the right conferred by suh-seotion (1) on holders of preference shares and 
df‘ Lien tares of a company. 

CARRYING ON BUSSINESS WITH LESS THAN THE LEGAL 
MINIMUM OF MEMBERS 

14T. Liability for carrying on bualnosa with fowar iIibb aavoo or, in 
the case of a private company, two members. If at any time tbe number of 
members of a oompany is reduced, in the case of a private oompany, below two, 
or in the case of any other compnny, below seven, and it carries on business for 
more than six months while the number is so reduced, every person who la a 
member of the oompany during tho time that it so carries on business after those 
NIX months and is cognisant of the fact that it is oarrying on businesB with fewer 
than two members or seven members, as the case may be, shall be severally liable 
lor the payment of the whole debts of tiie oompany oontcaoted daring that tixne» 
and may be sued for the same without joinder in the suit of any other member. 

SERVICE AND AUTHENTICATION OF DOCtflMENTS 

146. Sawica af 6oaumaiite on onmpanp. A document may be served 
on a oompany by leaving it at, or sending it by poet to» the regieteved office o< tbe 
company. 

149- Sarrioe af dacnmanle an tagietimr. A doouinent may be served 
on the registrar by sending It to him by post, or delivering it to hini) or by teaTin 
it for him at his effiae. 
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150. AtttheiilicatioB of dc»oum6iitt. A document or proceeding requi- 
ring authenticaticm by a company may be signed by a director, secretary or olber 
authorised officer of the company, and need not be under its common seal. 

TABLES, FORMS AND RULES AS TO PRESCRIBED MATTERS 

1S1» Application aiid alteration of tables and fotms, and power to 
make rules a* to prescribed matters (1) The forms in the Third Schedule oi 
forms as near thereto as circu in stances admit shall be used m all malteis te which 
those forms refer. 

(2) The Central Government may alter any of the tables and forms in the 
First Schedule, so that it does not increaso the amoiiDt of fees pavable to the 
registrar in the said Schedule mentioned, and may alh t or add to the forms in the 
Third Schedule. 

(3) Any alteration or addition made under subsection (2) faball he ijuhli 
shed in the official gazette, and on such publication the table or form as so altered 
or the added form, as the case may be, shall ha\e effect as if enacted in this Act, 
but no alteration made bj/ the Central Go\emmQnt in Table A in the First 
Schedule shall allect any company registered before the alteration, or lepea’, as 
robpeots that company, any portion of that table 

(4) In addition to the powers hereinbefota conferred by this stction, thi 
Central Government may make rules providing for all or any mattcis which b> 
this Act are to be pieaoribed by its authority. 

(6| E\ery such rule shall be published in the official Gazette and on such 
publication shall have effect as if enacted m this 

ARBITRATION AND COMPROMISE 

152- Power for companies to refer matters to arbitration. (1) \ 

company may by written agreement refer to arbitration, in accordance with tbi 
Arbitration Act, 1940, an existing or future diflerenoe between itself aud awj othei 
company or person. 

(2) Companies, parties to the arbitration, may delegate to the arbitratoi 
power to settle any terms or to determine any matter capable of being lawfull> 
settled or determined by the companies themselves, or by their diieclors or other 
managing body. 

(3) The provisions of the Arbitration Act, 1940, shall apply to all arbitiatioup 
between oompoBies and persons m pursuance of this Act, 

153. Pownr to compromiso with crndilors and mombors. (1) Where 
a compromise or srraDgeinent is proposed between a oompany and its creditors or 
any class of them, or between the oompany and its members or any class of them, 
the Court may, on the application in a summary way of the company or of any 
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oreditoL or member of the company or, m the ease of a company being wound np, 
of the liquidah>r, order a meeting of the creditors or class of creditorn, or of the 
members of the company or class of members, as the case may be, to be called, 
held and conducted m such manner as the Court directs. 

(2) If a majority m number representing three fouitbs m value of the 
creditors or class of creditors, or members or class of members, as the case may bo 
piesent either m person or by proxy at the mooting, agiee to any compromise or 
arrangement, the compromise or arrangement shall, if sanctioned by the Court, be 
binding on all the creditors or the class of creditors oi on all the members or class 
of membeiB, as the case may be, and also on the compan]^, or, in case of a company 
in the course of being %NOund up, on the liquidator and contributories of 
the company ' 

(S) An order made under sub section (2) shall ba^6 no effect until a certified 
cop^ of the Older has been filed with the registrar and a copy of every such order 
shall be annexed to (veiv copy of the memorandum of the company issued after 
the order has been made, or in the case of a company not having a memorandum, 
of e\ery copv so issued of the instrument constituting or defining the constitution 
of Iho company 

(4) If a oomxiaiiy makes default m complying with snb seeiion (3) the 
company and every olfieer of the company who is knowingly and wulfully in default 
shall be liable to a tine not exceeding Un lupoos for each copy in re'^poot to which 
default IB made 

(5) The Court may, at any time after an application has been made to it 
under this section, stay the commencement or continuation of any suit or proced 
mg against a company on such terms as it thinks fit and proper until the applica 
tion 13 finally disposed of 

(6) In this soot ion the expression '^company'* means any company liable to 
be wound np under this A.ot and the expression “ arrangomont *’ includes a re 
orgauLsation of the share o ipital of the company by the consolidation of shares of 
different classes or by th^ division of phares into shares ot difierent classes gi by 
both those methods, and for the purjxisea of this sec tion unsecurred crediloi's who 
may have filed suits or obtained decrees shall be deemed to be of the same olass 
as other unsecured oreditoi s. 

(7) An appeal shall he from any order made by the Court exercising original 
juiisdiotion under this section to the authority authorised to hear appeals from the 
decisions of the Court 

163A Provisions for facilitatiag arrangements and compromises 

(1) Where an application is mode to the Court under BocUon 153 for the sanc- 
bioning of a compromise or arrangement proposed between a company and any 
such persons as are mentioned m that section, and it is shown fo the Court that 
the compromise or arrangement has been proposed for the purposes of or m oonnec- 
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bion with a soheme for the recoofitmotion of any company or compnoiee or the 
aniAfgAination of any two or more oompaniesi and that nnder the scheme the whole 
ut any part of the undertaking or the property of any company oonoemed in the 
scheme (in this section referred to ae a ‘‘transferor company') is to be transferred 
to Etoother company (in this section reiened to as ‘the transberee company') the 
Court may, either by the order sanctioning the oompromise or arrangement or by 
any suhseqnent order, make provision for all or any of the following matters: — 

(a) the transfer to the transferee company of the whole or any part of 
the undertaking and of the property or liabilities of any transferor 
company; 

(b) the allotting or appropriation by the transferee company of any 
shares, debentures, policies, or other like interests in that compony 
which under the compromise or arrangement are to be allotted or 
appropriated by that company to or for any persons; 

(o) the continuation by or against the transferee company of any legal 
proceedings pending by or against any transferor company; 

(d) the dissolution, without winding np, of any transferor company; 

(e) the provision to be made for any persons who, within such time and 
in such manner as the Court directs, dissent from the compromise 
or arrangement; 

(f) snob incidental, consequential and supplemental matters os are nece- 

, ssary to secure that the reconstructiou or amalgamation shall be 

fully and effectively carried out. 

(2) Where an order nnder this section jnrovides for the transfer of property 
Gfr liabilities property shall, by virtue of the order, be transferred to and vest in, 
and those liabilities shall, by viitne of the order, be transferred to and become the 
-liabilities of, the transferee company, and in tbe case of any property, if the order 
so directs, freed from any charge which is by virtue of the compromise or arrange- 
ment bo cease to have effect, 

(8) Where an order is made nnder this section, every company in relation to 
wrhioh the order is made idiall cause a certified copy thereof to be delivered to the 
registrar for registration within fourteen days after the completion of the order, 
and if default is made in complying with this sabHaeotion. the company and every 
officer of the company who is knowingly and wilfully in default shall be liable to a 
fine not exceeding fifty rupees. 

t 

(4) In this section the expresdon ‘property’ includeti property, right and 
powers of emy desoription, and the exprearion <liabiUties' includes duties. 

(5) IMwithstanding the ptovisiQiiB of sub-sectuxu (6) of section 150^ tbe 
expresaioti ^company' in this section does not include any company other than a 
company within the meaning of this Act, 
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16SB> Powttr lo «(b4iiir« sliaftta of akoMboWbfa dUiMiitltiflr Imii 
aclioiiioa or controet approved hf mmiowky, (1) Whsre a Boheme or 
oontraot involving the transfer of shares or any class of shares in a ooinpany (in 
this section referred to as Hhe transferor company'), to another company whether 
a company within the meaning of the Act cx not (in this section referred to as thr 
transferee company')^ has within fonr months after the making of the offer in that 
behalf hy ^ transferee oomptmy been approved by the holders of not less th^n 
three^ourtha in the valae of the shares affected, the transferee company may, at 
any time within twomoutlid after the expiration of the said four months, give notice 
in the prescribed manner to any dissenting shareholder that it desires to acquire his 
shores, and where such a notice is given, the transferee company shall, nnloss on 
an application made by the dis.ieutnig shareholder witliin one mouth from the date 
on which the notice was given the Court IhinkF) fit to order otherwise, be entitled 
and bound to acquire those shares on the terms on which under the scheme or 
contract the shares of the approving sbarehoiclers are to be transierred to the trunk 
feree company; 

Provided that, where any such scheme or contract has been so approved 
at any time before the coinmenceraent of the Indian Companies (Amendment) Act, 
1Q36, the Court may by order, on an application made to it by tbe transferee 
company within two months after tho commencement of that Act, authorise notice 
to be given under tbit» aectiou at any time withiu lourteen da>s after tlie making 
of tbe order, and this section shall apply aucordmglv, except that the terms on 
which the shares of the dissenting shat*eholddr are to be acquired sball be such 
terms os the Court may by the order direct instead of the *erms prcrvidcd by the 
scheme or contract. 

(2) Where a notice has lieen given by tbe tmnhfcrce company under this 
section and the Court has not, ou an application made by the disseuling sliarebolder, 
ordered to the contrary, the transferee company khall, on the expiration of one 
month from the date on which the notice has been given, or, if an upplioatiou to 
the Court by the dissenting shareholder ih tbon pending, after that application has 
been disposed of, transmit a copy of the iiolioe to lUe transferor company and pay 
or transfer to the transferor company tho amount or other consideration represent 
ting the price payable by the trantsferee company lor the shares which by virtue of 
this section that company ib entitled to acquire, and the transferor company shall 
thereupon register tbe transferee company as the holder of those sham. 

(3) Any sums received by the transferor company under tliis section shall 
be paid into a separate bank account, and any such sums and and other considera- 
tion BO received shall be held by that company on trust for the several persons 
entitled to the shares in respect of which the said sums or other oongideration 
were respectively received. 

( 4 ) In this section the expression ^dissenting shareholder’ inoludes a share ^ 

holder who has not assented to the scheme or contract and any shareholder who 
has failed or refused to translei his shares to the transferee company in accordance 
with the sobame or contract. / 
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CONVERSION OF PRIVATE COMPANY INTO PUBLIC COMPANY 

154» Conv«raion of prhmtm into pubtic Compony. (1) If 

a company, being a private company, allers its articlee in snob manner that Lbey 
no kmgar inolode the provieiona which, under the ptrovisions of olauee (IS) of 
mih*aeotion (1) of section 2, are required to be included in the artiolee of a oompeny 
in order to consiitute it a private company, the company shall, as on the date of ihe 
alteration, cease to be a private company and shall, within a period of fourteen 
days after the said date, file with the registrar a prospectus or a statement in hen 
of prospectus in the form and containing the particulars set out in the form 
marked II in the Second Schedule. 

(2) If dafaolt is made in complying with sub-section (1) of this section, the 
company and every officer of the company who is knowingly and wilfully in default 
shall be liable to a fine not exceeding five hundred rupees. 

(31 Where the articles of a company include the provision afore««.id bat 
default is made in complying with any of those provisions, the company shall cease 
to be entitled to the privileges and exemptions conferred on private oompanioe 
under the provisions contained in this Act, and thereupon the provisions of this 
Act shall apply to the company as if it were not a private company : 

Provided that the Court, on being satisfied that the failure to comply with 
the conditione was accidental or due to inadvertence or to some other sufficient 
cause, dr that on other ground it is just and equitable to grant relief, may, on the 
applioaticm of the company or any other jierson mterested and on such terms and 
conditions as seem to the Court just and expedient, order that the company be 
relieved from such consequences os aforesaid. 
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PART V 

WINDING UP 
PREUMINARY 

155. (14 Mod* of winding up. Tbe winding up of a company may be either. 

(i) by the Coi|rt; or 

(ii) voluntary; or 

(hi) fiubjeot to the supervision of the Court 

( 2 ) The provision'^ of tlim Act with lespejt to virinding up apply, unless Ibe 
contrary apijeaiM, to the winding up of a company in any of these modes. 

CONTKIBIJTORIKS 

156 Liability ai contributoriea of protent apd paat mombert. (i) 

In the event of a company being wound up, every pieseiit and past memlier 
shall, subject to the provisions of this section, be liable to oori tribute to the assets 
of Ihe company to an amount saSiLMout for payment of its debts and liabihtiee and 
the coBtb. charges and expeuaes of the winding up, and for the adjustment of the 
rights of the contributories among tbeinselves, with the qunJjficaUon following 
( that IS to say) : — 

(1) a paat metnbor shall not be liable to coiitiibute if he has ceased to 
be a member for one year or upwards before the comnieDcement . 
oi the wiudiug up, 

(li) a past meml»ei' shall not be liable to contribute in respect of anv 
debt 01 liability of the company contracted after be ceased to be 
a member; 

(ill) a past member shall not liable to contribute unless it appears 
to the Court that the existing members are unable lo satisty the 
contributions required to be made by them m pursuance of 
this Act; 

(iv) in the case of a company limited by share, no ooniribution shall 
be required from an) member exceedmg the amount (if any) unpaid 
on the shares in respect to which he is liable as a present or 
past member; 

(v) in the case of a company limited by guarantee, no oontiibution 
be required from any member exceedmg the amount undertaken 
to be ooniributed by%im to the assetB of the company in the event 
of its being wound up; 
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(vi) nothing in this Act fihsjl invaUdate any provision contained In any 
policy of insnranoe or other contract whereby the liability of 
individual members on ,ihe policy or contract is restricted, or whe* 
re by the funds of the oomnany are alone made liable in respect of 
the policy or contract, 

(vii) a euin due to any member of a company in hil^ character of a 
member, by way of dividends, prohis or otherwise, shall not be 
deemed to be a debt of the company payable to that member in a 
case of competition between himself and any other credior not a 
member of the company; but any such sum may by taken into 
account for the pnipose of the final ad^nstment of the rights of the 
contributories among themselves, 

(2) In the winding up of a company limited by guarantee which has a 
share capital, every member of the company shall be liable, m addition to the 
amount undertaken to hn contributed by him to the assets of the company in the 
event of its being wound np to contribute to the extent of any sums unpaid on any 
■bores held by him. '' ^ 

1S7. Liability of directors whose liability is anlimitod* in the winding 
up of a limited company any director whether past or present, whose liability is 
in pnrsuance of this Act, unlimited, shall, in addition to his liability (if any) to 
contribute as an ordinary member, be liable to make a farther contribution as if he 
were at the oommencemeni of the winding np a member of an unlimited company : 

Provided that — 

(i) a past director shall not be liable to make such further contribution 
if be has ceased to hold ofdco for a year or upwards before the 
commencement of the winding up; 

(ii) a past director shall not be liable to make such further contribution 

in respect of any debt or lialality of the company contmeted after ^ 
he ceased to hold office; 

(iii) subject to the artioles a director shall not be liable to make such 
further contribution unless the Ooort deems it necesaary to require 
that oontanbutAOD in order to satiiify the debts and liabilities of 
the company, and the costs chiuges and expenses of the 
winding np. 

1S6. Maaning of "conirlbiifory”* The term '^contributory" means every 
person liable (p contribute to the assets of a company in the event of its being 
wound up, and, in all proceedingB lor determining and in all proceedings prior 
to the final detemiitiation of the persons wh#are to ba deemed contributeniea, 
indudee any person alleged to be a contributory. 
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159 Nmlurto of liabllfiliir of cMiriluiloiT- (1) liabilUy of a contri- 
butory shall create a debt payable at the tune specified in the calls made on 
him by the liquidator. 

(2) No claim founded on the liability of a contributory bhall be cognusable 
by any Ckiurt of Small Causes sitting outside the Presidency-towns 

» 

160 ContributorioB in case of doalh of member. (1) If a conbributoty 
dies either before oi after ha has been placed on the list of contnhutories his legal 
representatives and his heirs shall be liable m a due course of administration to 
contribute to the assets of the company in discharge of his liability and shall be 
contributories accordingly 

(2) If the legal representatives or heirs make default in paying any mone> 
ordered lo be paid by them, proceedings may be taken for administering the property 
of the deceased contributory, wbether movable or immovable or both, and of 
compelling payment thereout of the money due 

(3) For the purposes of this section the surviving coparceners of a oontri- 
balory who is a member of a Hmdn joint family governed by the Miiakshara 
School of Hindu Law shall be deemed to be Ins legal reprehentatives and heirs. 

161 Contributories in case of insolvency of member. If a contribu- 
toi> i« adjudged insolvent eithei befoie or after he has been placed on the list of 
contributories, then — 

(1) bis assignees shall represent him for all the purposes of the winding 
up, and shall be oontnbutoriub accordingly, and may lie called on 
to admit to proof against the estate of the insolvent, or otherwise 
to allow to bo paid out of bis assets in due course of law, any money 
due from the msolvent in respect of his hability to contribute to 
the assets of the company, and 

(2) there may be pioved against the estate of the insolvent the 
estimated ^aiue of his liability to future calls as well as oalU. 
already made 

WINDING UP BY COURT 

162 Circumstances in which company may be wound up by Court 

A company may be wound up by the Court — 

(i) if the company has by ^oial resolution resolved that the company 
be wound up by the coui^ . 

(ii) if default 16 made m filing the statutory report or in holding the 
statutory meeting ' 

(iu) if the oompany does not commence ite busmesa within a year 
from Ua incorporation, oi suspends its bueuiess lor a whole year 
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(it) if the number of membere m redneed, in the'' oane of n private 
oLmpany, below two or, in the case of any other company, below 
6e\eTi ^ 

(V) if the company is unable to pa> its debts , 

(\t) if the Oouit IS of opinion that it is just and equitable that the 
oompaiiy should be wound up, 

163 Company when deemed unable to pay ite debte. (1) A company 
shall be deemed to be unable to pay its debts — 

(i) if a ciedifcor by assignment or otherwise, to whom the companj is 
indebted in a sum exceeding live hundred lupees then due, has 
6cr\ed on the compuny by causing the same to be delivered by 
li^gistered poet or otherwise at its registered office, a demand under 
his hand requiring the company to pay the sum bo due and the 
company has for throe weeks thereafter neglected to pay the sum 
OL to secure or i ompound for it to the leasonable Batisfaction of 
the creditor or 

(ii) if execution oi other piocess issued on a decree or oider of any 
C ourt m fa'som of a creditor of the company is returned unsatisfied 
m whole or in pait, oi 

(ih) if d IS pio\e(l to tho satisfaction of the Court that the company ib 
unable to pay ifce debts, and, in determining wfaothor a company 
unable to pay its debts, the Court shall take into account the 
contingtot and prospr'ctive liabilities of the company 

(2) The demand referred to in clause (i) of ^b-seebon (1) shall bp deemed 
to have dul> giien under the hand of the creditor if it is signed by an agent 
oi l«gal adviser duly authon^^cd on bis behalf or in tlie case of a firm if it is signed 
by RU( h agent or by legal advisei or any one member of the farm on behalf 
ot the firm 

164 Winding up may be referred to District Court Where the High 
Court makes an order for winding up the company under this Act,* it may, if it 
thinks fit d 11 bct all subsoqntnt proceedings to be had in n District Court, 
thereupon such District Com t Hh It for the purpose of winding up the company, 
be deemed to lie '*the Court within the moaning of this Act, and shall have, for 
tho purpose of such winding up, all the jnrisdiction and powers of the High Court. 

16E Transfer of winding up fAm one District Court to anotber. 

If during tho progress of a winding up in a District Court it ib made to appear to the 
High Court that the same could be more conveniently prosecuted in any other 
Dwtrift Court having jurisdiction to wind up companies, the High Court may 
tiaiisfer (he same to such other Court, and thereupon the winding up shall proceed 
in such othei Distiict Court 
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166. ProTi«loi» MB to AppKcalioat for wmdliiiff up. An applioation to 
Uia Court for the winding up of a company shall be by petition preeeniod, subject 
to the provifiioufl of this section, either by the company, or by any creditor of 
creditors (including any contingent or prospective creditor or oreditoru), contributory 
or oontributories, or by all or any of those parties, together or separatelj', or Ijy 
the registrar : 

Provided tlial — 

(a) a contributory shall not l>e entitled to preBcnt a petition for winding 
up a company unless — 

(i) either the number of memlwrs is reduced, in the case of a private 

company, below two, or, in the case of any other companyi below 
seven ; or « * 

(ii) the Bharos in respect of which ho is a centnbutory or some of them 
either were originally allotted to him or have been held by him, and 
registered in his name, for at Joast six months durjng the eighteen 
monihs iiofore the comnioncomeni of the winding up, or have 
devolved on him llirough flio death of a former holdcx ; 

(aa) the registrar shall not he entitled to present a petition tor winding 
up a company — 

(i) except on the ground that from the financial condition of the 
company os disclosed in its balance sheet or from the report of an 
inaiiector appointed under wetion 13S5 it appears that the company 
is unable to pay its debts, and 

(ii) unless the previous sancbioii of the Cen*^ral Government 'has been 
obtained to the presoiitation of the petition : 

T'rovidi'd that no such sanction shull bo given uiilobs the company lias first 
l>een afforded an opportunity of being Inard. 

(b) a petition for winding up a coinpmiy on tlie ground of default in 
filing the statutory report or m holding the statutrflry meeting shall 
not be presented by any person e>copt a bharebolder, not before the 
expiration of fourteen dnys after thf last day on which the meeting 
ought to have been held ; 

(c) the Court shall not give a hearing to a petition for winding up a 
company by a contingent or prospective creditor until such security , 
for costs has been given as the f'louri thuiks reasonable and until a 
prima facie cose for winding up has been established to the satis- 
faction of the Court. 

167. Effect of Winilinv up order An order for winding up a cbmpony 
shall operate in favour of all the creditors and of all the contributories of the 
company as if made on the joint petition of a creditor and of a oontributory. 
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188. Cownenceinent qC winiliiig up by Court. A ' winding up of a 
ooxnpony by the Ooturt shell be deemed to commence at the time of the presentation 
of the petition for the winding up. * 

169. Court may grant injunetlou. The Court may, at any time after 
the pre^ntation of the petition for winding up a company under this Act, and 
before making an order for winding up the company, upon the application of the 
company or of any creditor or contributory of the company resLram further procee- 
ding in any suit or proceeding against the company, upon such terme as the 
Court thinks fit. 

170. Powers of Court on hearing petition. (1) On hearing the petition, 
the Court may dismiss it with or without costs, or adjourn the hearing conditionally* 
or unconditionally, or make any interim order or any other order that it deems 
just, but the Court shall not refuse to make a winding up order on the ground 
only that the assets of the company have been mortgaged to an amount equal to 
or in excess of those aaseU*, or that the company has no assets. 

(2) Where the petition is presented on the ground of default in filing the 
statutory report or in holding the etatutory meeting, the Court may order the 
costs to be paid by any persons who, in the opinion of the court, are responsible 
for the default 

(3) Where the Court makes on order for the winding up of a company it ' 
shall, except where a liquidator is appointed simulbaneously, forthwith cause 
intimation thereof to be sent to the official receiver. 

171. Suita atayed on windmg up ordor. When a winding up order has 
been made, or a provisional liquidator has been appointed, no suit or other legal 
proceeding shall be proceeded with or commenced against the company except by 
leave of the Court, and subject to such terms as the Court may impose. 

171 A. Vacancy in the olfiee of liquidator. (1) For the purposes of 
this Act, so far as it relates to the winding up of companies by the Court, the ^ 
term 'official receiver* means the official receiver attached to the Court, or if there 
is no snoh official receiver then such person os the Central Government may, by 
notification in the official Qaaette, appoint for the purpose. 

(2) On the making of a winding up order, the official receiver shall become 
the official liquidator of the company and shall continue to act as such until his 
further contiuuanoe is terminated by an order of the court, 

(9) The official receiver shall as such official liquidator forthwith Lake into 
his custody and control all the books, doonments and the assets of the company. 

(4) The official receiver shall be entitled to such remuneration as the Court 
shall fix. 
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172. Copy of wbidlag up order to be fUed with regittrer« (1) On the 

^nciaking of a winditig np order It flhall be the duty of tbe potitlcmer in the vrindin^ 
up proceedings and of the company io flic with the registrar a copy ot the order 
within a month from the date of the maldng of the order. 

(2) On the filing oI a copy of a winding np order, the registrar shali make 
a minute thereof in his books relating to the company, and shall notify in j^the 
official Gaaette that huch an order has been made. ^ 

(3) Buoh order shall bo deemed to be notice of di^chargo to the servants ot 
the company, except when the business of the company js continued. 

173« Power of Court to stay winding up. The Oourt may at any time 
after an order for winding np, on the application of any creditor or contributory 
and on proof to the satisfaction of the Oourt that all proceedings, in relation to the 
winding up ought to Ijo shiyod, make an order staying tho proceedings, either 
altogether or for a limited time on such terms and conditions as the Court thinks fil . 

174. Court may have regard to withes of creditors or contributories. 

Tho Court may, as to all matters relating to a winding up, liave regard to the 
AM^lies of till* creditors or contribufconeH as proved to it by any snllieient evidence. 

OFFICIAL UQUIDATORS. 

175, Appointment of official liquidator. (1) For tho purpose of 

^ ouducUug the proceedings m winding up a company and perlormmg such duties 
in m the Court may, impose, the Court may appoint a person or 

petsqmlit offioial rcconet, to lie called an olficial liquidator or ofiicial 

liquidatoua 

(2) The Court may make such an nppointslnent provisionally at any time 
alter the presentation of a petition and before the making of an order for winding up 
hut shall before making any such appointment give notice to the company, unless 
lor reasons to l)o recorded it thinks fit to di.spons<' with notice. 

{A) If more persons than one ore appointed io the office 6!f official liquidator 
th^ Court ahnll declare wlielher any act by this Act required or authorised to lie 
done by the ofiicml liquidator is to be done by all or ariy one or more of such 
pi’rsons. 

(4) The Court may detej-mine whether any, and v.hat, security is to bo gi\ea 
by any olfioial^iquidator on hia appointment. 

>. (5) The acts Of an official liquidator ^all be valid notwithstanding any 

defect that may afterwards bo diacoverod in his appointment ; Provided that 
nothing in this Buh*6ection shall bq doomed to give validity to acts done by an 
official liquidator after his appointment has beon shown to be invalid. 

(G) A receiver shall not bo appointed of assets in tho hands of an official 
liquidator. 
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176. ReiigiMtioiitf remoTAls^ filKiig up vacanciet anil eompenflation. 

(1) Any oflioial liquidator may resign or be removed by the Court on due cause 
ahowu. 

(2) Any vacancy in the office of an official liquidator appointed by the 
Court shall be filled up by the Court, and until the vacancy is so filled np the 
uffiotal receiver shall be and act as tbe official liquidator. 

I ^ 

(3) There shall be paid to the official liquidator such salary or remunoralion 
by way of peroentage or otherwise, as the C3ourt may direct; and^ if more liquidatoi'S 
than one are appointed, such remuneration shall be distributed amongst them in 
such propoitioiiB as the Court directs. 

177. Official liquidator. The official liquidator shall be described by tbe 
style of the official liquidator ol tbe particular company in respoct of which he is 
appointed, and not by his individual name. 

177 A. Statement of affairs to be made lo the liquidator. (1) 

Where the Court has made a winding up order or appointed an official liquidutoi 
provisionally, there shall, unless the Court thinks fit to order otherwise and so 
orders, be made out end submitted to tbe official liquidator a dtatemenl as to the 
a0airs of the company verified by an affidavit and containing the follo^i'ing 
particulars, namely: — 

(a) the assets of the company, stating separately tbe cash balance in 
hand and at the bank, if an5’^; 

(b) the debts and liabilitie.s; 

(c) the names, residences and oocupations of the creditors slatmg sepa- 
rately tbe amount^ secured debts and unsecured detits, and in the 
case of secured debts particulars of the securities, tbcir value and 
the dates when they were given. 

(d) the debts duo to the company and Ibe names, roBideiices and 
occupations of the persons from whom they ore due and the 
amount likely to he realised therefrom. 

(2) The statement shall be submitted and verified by one or more of the 
persons who are at the relevant date the directors and by the person who ih at that 
date tbe secretary ,^manager or other chief officer of the company, or by such 
ef the persons hereinafter in this sub-'sectiou mentioned as the official liquidator, 
■abject to the direction of the Court, may require to submit and verify the state- 
Baent, that is to say, persons^ 

(a) who axe or have been directors or officers of the company; 

(b) who have taken part in the formation of the company at any time 
within one year before tbe relevant date; 
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(o) who are in the employmenC of the company, or have been in the 
employment of the company i^ithin the said year, and are in the 
opinion of the official liquidator capable of giving the information 
required; 

(d) ivho ate or have been within the edid yea|^ ofheere of or in the 
employment of a company, which is or within the said year was, an 
ofhoer of the company to which the statement relates. 

{8) Tlio statement shall be submitted within twenty>oDe days from the rele- 
vant date, or within such eattended time as the o^eiaJl liquidator or the Court may 
for .special reasons appoint. 

(4) Any person making or concurring in making the statement and a£ddavit 
required by tins section shall bo allowed, and shall be paid by the oilioial liquidator 
oi provisional liquidator, as the case may be, out of the assets of the company, 
buch costs and expenses incuijred in and about iho preparation and making of the 
statement and alHdavit as the oihoial liquidator may consider reasonable, subject to 
an appeal to the CourL 

(5) J.f any person, without reasonable excuse, knowingly and wilfully makes 
delault m complyi||g with the requirments of this section, he shall be liabl^ to a 

not oxctHjdmg one hundred rapeea for every day during which the default 
^•ontnmep. 

((>) A.ny poison stating him^lf in writing to be a creditor or oontributory of 
ihe company shall be entitled hy himself or by his agent at all reasonable times, 
on payment of tho prescribed fee, to mspect the Btatement submitted m pursuance 
ol thi^ section, and to a copy thereof or extract therefrom. 

(7) Any person untruthfully so stating himiiieU to be a creditor or contribu- 
tory shall be guilty of an oflonoo under S8ction^82 of the Indian Penal Code and 
nhall, on the application of the liquidator or of the official receiver, be punishable 
accordingly. 

(K) In this section the expression *'the relevant dVte" means, in a case wheru 
a provisional liquidator is appointed, the date of his appointment, and in a case 
where no such appointaneut is made, the date of the winding up order. 

177B. Statoment by liquidator. <1) In a case where a winding Uf 

order is made, the official liquidator shall, os soon as praotioable aifctor noaipt td 
the statement to be submitted under section 177A, and not later than fpnr, or with 
the leave of the Court, six months from the date of the order, or in a case where the 
Court orders that no Btatement shall be submitted, as soon as praotioable eAer the 
date of the order, sabmit a preliminary report to ttie OourW 

(a) as to the amount of capital issued, subsoribed^ and paid up, said the 
estimated amount of assets and llabiUties, giving eeparahdj under 
the heading of assets particulars of — 
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(1) cafib and negotiable seoaritieb; 

(li) debts dxie Crozn contributones, 

(iii) debts dxie to and sectuities, if anj, available fo the company; 

(ir) movable and immovable propertied belonging to the company; 

« 

(v) unpaid calls; and 

(b) if the company has failed, as to the causes of Ibe failoro; and 

^c) Mrbetber in his opinion further inquiry is desirable as to any matter 
relating to the promotion, formation, or failure of the company, or 
the conduct of the business thereof. 

{^) The official liquidator may also, if ho thinks fit, make a fnribei report, or 
further report®, stating Uio manner in which the company was Cormod and whether 
in his opinion any fraud has been committed by any person in its promotion or 
formation, or by any director or other officer of the company in relation to the 
company since the foi’mation thereof, and any other matter which in his opinion 
i(i IS desirable to bring to the notice of the Court. 

178. Custody of company's property. (1) Th^ official liquidator 
whether appointed provfsion'ffly or not shall take into his custody, or under his 
control, all the property, effects and actionable claims io which the company is or 
axjpciirs to bo entitled. 

(2) All the property and effects of tlie company shall be deemed to be in the 
custody of the (lourt as from the date of the order for the winding up of tlio 
company, 

178A. Committee of inspection in compulsory winding^ up. (1) 

The official liquidator shall withiu a month from the date of the order for the wind- 
ing up of a company convene a meeting of the creditors of the company (os ascerta- 
ined from the books and documents of the company) for the purpose of determining 
whether or not a oomravitee of inspection shall be appointed to act with the liquidator 
and who are to be membeia of the committee, if appointed, 

(2) The official liquidator shall within a week from the date of the creditors' 
meeimg convene a meetiug of the contributories to consider the decision of the 
creditors and to aooept the same with or without modiilcatious. 

(3) If the oouiritmtorieB do not accept the decieiou of the orediton in its 
entirety, it shall be the duty of the official liquidator to apply to the Court for dheo 
tion as to whether there shall be a committee of inspection and, if so, what shall* 
be the composition of the committee, and who shall be members thereof. 

(4) A conmiittee of iuspectiou appointed under thi| seoiioD shall oons&st of no 
more than twelve membsn being creditors and couiaibutoriee of the company of 
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pdraoDfl bolding genml or special powers of attorney from creditors or oontriba* 
tories in each proportionB as may be agreed on by the xneetiDgs of creditors and 
cont^bntories, or as, in case of difference, may be defcermiaed by the Court. 

(5) The oominitteo of inspeotion shall have the right to inspect the acoaonts 
of the official liquidator at all reasonable times. 

{6) The committee shall meet at snoh times as they may from time to time 
appoint, and failing such axq>ointment, at least once a month, and the liquidated 
or any member of the committee may also call a meeting of the committee as and 
when be thinks necessary. 

f (7) The committee may act by a majority of their members present at a 
meeting, but shall not act unless a anajority of the committee are present. 

(R) A member of the committee may resign by notice in writing by him 
and delivered to the liquidator. ^ 

(9) If a member of the committee beoetnes bankrupt, or compounds or 
arranges with his creditors, or is absent from five consecutive meetings of the 
committee without the leave of those members who together with himself represent 
the creditors or contributories, as the case may be, his office shall thereupon 
bocome vacant. 

(10) A member of the committee may be removed by an ordinary refiolutdon 
at a meeting of creditors if he represents creditors, or of oontributories if he 
represents contributories, of which seven days’ notice has been given, stating the 
object of the meeting. 

(11) On a vacancy occurring in the committee the liquidator shall forthwith 
summon a meeting of creditors or of contributories, as the case may require, to fill 
the vacancy, and the meeting may, by resolution, re-appoint the same or appoint 
another creditor or contributory to fill the vacancy. 

(12) The continuing members of the committee, if not less than two, may 
aofa notwithstanding any vacancy in the committee. 

179. Pa wars af aFBcisJ liquidator. The official liquidator shall have 
power, with the sanction of the Court, to do the following things 

(a) to institute or defend any suit or prosecutioQ, or other legal prooee- 
ding, civil or oriminal, in the name and on behalf of the company; 

(b) to carry on the business of the oompeny so far as may be neoeaseiy 
for the beneficial winding up of the same; 

(o) to sell the immovable and movable property of the oompeny by 
public auction or private eontraot, with powar to tmtufer the 
whole thereof to any person or company, or to stil the 
in parcels; 
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(d) to do all acts and to execute, in the name and on behalf of the 
company, all deeds, receipts, add other docnmOnts, and for that 
puipose to use, when necessary, the company’s Bool, 

(e) to proAG, rank and claim in the insohenoy of any contnbutory, for 
any balance against his estate, and to receive dividends in tbe 
lasohency, in lespect of that balance, as a separate debt due from 
the insolvent, and leteably with tbe other separate creditors , 

(f) to draw, accept, make end indor&e any bill of exchange, hnndi or 
promissory note m the name and on behalf of the company, with 
tho same efieci with respect to the liability of tbe company as if 
tbe bill, liundi, or note had been drawn, accepted, ihadc or mdoised 
by or on behalf of tbe compiny in the course of its buBiness , 

(g) to raise on tbe secniiiy of tbe assets of tbe company any money 
requisite , 

(li) to take out, in his official name, letters of administiation to any 
deceased contributory, and to do in bis officieJ name any other act 
necessary foi obtaining payment of any money due from a contri- 
butory or his estate which cannot le L.oxivcniently done in the 
name of the company, and m all such coses the money due shall, 
for the purpose of enabling the liquidator to take out the letters of 
admin istratiou oi recover the money, be deemed to be duo to the 
liquidator himself Provided that nothing herein emiioviorGd shall 
lie doeined to affect tho rights, duties and priMlcges of any 
Administrator General 

(i) to do all such other things os may bo necessary ior winding up the 
affaus of the company and distnbutang its assets. 

180. Discretion of official liquidator. Tho Court may provide by any 
order that the official liquidator may exercise any of the above powers without the 
sanction or mtervenlion of the Court, and where an official liquidator is provisio- 
nally appointed, may limit and restrict his powers by tbe order appointing him 

181 Provision for legal assistance to official liquidator. Tbe official 
liquidator may, with the sanction of tho Court, appoint an advocate, attorney or 
pleader entitled to appear before tbe Court to assist bun in the performance of bis 
duties Provided that, where the official liquidator is an attorney, he shall not 
appoint his partner, unless the latter oocsents to act without rennneration 

182 Liquidator to keop books containing prooeodiiigs of mootings 
and to submit account of his receipts to Court. (1) The official liquidator of a 
company which is being wound up by the Court shall keep, in manner prescribed 
proper books in which be shall cause to be made entries or mmutes of proceedings 
at meetings, and of such other matters as may be presoribed, and any creditor or 
oontnbuiiory may, subject to the ooutrol of the Court, personally or by his agent 
inspect any such books* 
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(2) Every official liquidator ehall, at such timea aa may be preocnbed but ^ 
not lees than twice m each year during hia tenure of office, present to the Court 
an account of his receipts and payments as such liquidator, 

(3) The account shall be in the prescribed form, shall be made in duplicate, 
and shall be verified by a declaration in the prescribed form. 

(4) The Court shall cause the account to be audited m such manner as it 
thinks fit and for the purpose of the audit the liquidator shall furnish the CoUxt 
With such vouchers and information as the Court may require, and the Court may 
at any time jpquiro the production of and inspect any books or accounts kept by 
the hquidator 

When the account has been audited, one copy thereof shall be filed and 
kept Ly the Court, and the other copy shall be delivered to the registrar for filuig, 
and each copy shall bo open to the inspection of any creditor, or of any person 
interested 

) 

163 Exorcise and control of liquidator's powers. (1) Subject to 
the provisiona of this Act the official liquidator of a company which is bemg wound 
up by the Court shall, in the administration of the assets of the company and m 
the distribution thereof among its creditoi^, ha%e legaid to any directions that may 
bu given !>> resolution of the creditors or contributories at any general meeting or 
by tht committee of inspection, and any direcliouh given by the creditors or coniri- 
bu bones at any general meeting shall m case of conflict be deemed to override 
any directions given by the committee of inspection 

(2) The official liquidatoi may summon general meetings of the cieditors or 
contributories for the purpose of ascertaining bheir wishes, and it shall be his duty 
to summon meetings at Hiich times as the creditors or contributories, by resolution, 
may direct, or whcnevei requested in writing to do so by one-tenth m value of the 
creditors or contributories, as the case may be 

(8) The official hquidator may apply to the Court m mannei prescribed for 
directions m relation to any partioular matter aiismg m the wmdmgnp 

(4) Subject to the provisions of this Act, the official liquidator shall use his 
own discretion in the administration of the assebs of the company and m the 
distribution thereof among the creditors 

(5) If any person is aggneved by any act or decision of the official liquidator, 
that person may apply to the Court, and the Court may confirm, reverse or modify 
the Act or decision complained of, and make such order as it thinks just in the 
circumstances 


OBBINAKY POWEBS OF COURT 


IM Settlement of liet of contributories and appUcatioa of 

assets, (1) As boon as may be alter makmg a wmding up order, the Court shall 
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settle a list of oontributoiioB, with power to notify the tegieter mombere in all 
cam where rectihoation ie required in pursuance of this Act, and shall cause the 
assets of the company to be collected and applied in discharge of its liabilities. 

(2) In settling the list of contributories, the Court shall distnguish between 
persons who are contributories in their own right and persons who are are contribu^ 
tories as being representatives of or liable lor the debts of others. 

185. Power to require delivery of property. The Court may at 
any time after making a winding up order, require any contribntory fot the time 
being settled on the list of contributories and any Uustee, receiver, banker, agent, 
or oihcer of the company to pay, deliver, surrender or transfer forthwith, or within 
such time as the Court directs, to the ofAcial liquidator any money, property or 
documents in his hands to which the cempany is pnma facie entitled. 

186. Powor to order payment of debts by contributory. (X) The 

Court may, at any time after making a winding up order, make an order on any 
contributory for the time being settled on the list of oontribatorias to pay, in manner 
directed bj’ the order, any money due from him or from the estate of the person 
whom he represents to the company oxclusive of tiny money payable by him or the 
estate by virtue of any call in persuance of this Act. 

» 

(2) The Court in making such an order may, in the case of an unlimited 
company, allow to the contributory byway of net-ofiany money due to him or to the 
estate which be represents from the company on any independent dealing or 
contract with the company, but nob any money due to him as a member of the 
company in rei^ct of any dividend or profit, and may, in the case of a limited 
company, make to any director whose liability is nnlimited or to his estate the like 
allowance: 

Provided that, in the case of any company, whether limited or unlimited when 
all the creditors are paid in full, any money due on any account whatever to a 
contributory from the company may be allowed to him by way of set-off against 
any subsequent call. 

187. Powur of Court to make calls. The Court may. at any time after 
making a winding up order, and cither before or after it has ascertained the safdcionoy 
of the assets of the company, make calls, on and order payment theof by all or any 
of the contributories for the time being settled on the list of the contribatories to 
the extent of their liability, for payment of any money which the Court considers 
necessary to sati&ey the debts and liabilities of the oompeny, and the ooste, charges 
and expenses of winding up, and for the adjustment of the rights of the contributo' 
ries among themselves. 

(2) In making the call the Court may taka into ootisideration the probability 
that some of the contribatories may partly or wholly fail to pay the oalT. 

188 . Fowar to ordor fiainiieiit kno hank* The Obott may order any 
contribolory, parchaeer or other person from whom taiaatj is due to the company 
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to the Bame itibo the emoouhI of the official liquidator ia any ftoliodiiM lianlr 
as defined in clause (e) of sectiou 2 of the Besem Bank of India Aot, inaboad 

of to the ofiicial liquidator^ and any sueh order may be enforoed In the fenpe 
manner as if it had directed payment ip the official liquidator. 

189. Reflation of aeoonnt with Coart* All moneys, billB, kniidi% 
notes and other securities paid and delivered into the Bank wheta the liquidator Of 
the company may have his account, in the event of a company being wound up by ' 
the Court, shall be subject in all respects to ^ orders of the Court. 

190. Order on cootribatory eonclneiye euidenoe. (1) An order made 
by the Court on a oontributoy shall (subject to any right of appeal) be cencloahre 
evidence that the money, if any, thereby appearing to be due or ordetod to be 
pjid is due. 

(2) All other pertinent matters stated in the order shall be taken to^be txuly 
stated ivs against all persons, and in all proceedings whatsoever. 

191. Power to exclude creditors not provinc in tima. The Court 
may fix a time oi* times within which creditors aie to prove their debts or claims, 
or to be excluded from the benefit of any distribution made before those debts 
are proved, 

192. Adjustment of rights of contiibutories. The Court shall adjust 
the rights of the contributories among themselves and distribute any surplus 
among the persons entitled thereta 

193. Power to order costs. The Court may, in the event of the assets 
being insufficient to satisfy the liabilities, make an order as to the payment oat of 
the assets of the costs, charges and expenses incurred in the winding up in such 
order of priority as the Court thinks just. 

194. Dissolution of company. (1) When the affairs of a company have 
been completely wound up, the Court shall make an order that the company be 
dissolved from the date of the order, and the company shall be dissolved aocordingly. 

(2) The order shall be reported within fifteen days of the making thereof by 
the official liquidator to the registrar, who shall make in his books a minute of tl» 
dissolution of the company. 

(3) If the official liquidator makes default in complying with the require- 
ments of this section, he shall be liable to a fine not exceeding fifty rupees for every 
day during which he is in default, 

EXTRAORDINAEY POWERS OF COURT 

195. Powm'to aammon p ngan mi snspnetnd of Imving proporiy of 
eompnny. (1) The Court may, after it has made a winding up order, amniaon 
before it any officer of the company or pmon known or stuspected to have in lito 
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posaeBsion aiiT property of the oomptioy, or rappossecl to l)e irtclebtcd to ihe comptiwy, 
or any per^on \^hQm the Court doems capable of giMng iti format ion conrcming fcV 
trade, dealjags, affairs oi pioporfcy of the compuriy 

(3) The Court may ex inune him on oath eourcrning the came, either by 
word of mouth or on untfceu interrogatorieBt and miy reduce hit aiisv/erh to 
writmg and lequiro Lnm fo mgn them 

(d) The Court may require him to produce any dociuncnts m bib cobtody 
OL power relating to the ( ompmy , but whore he claiinb any hen on document*? 
ptoducod by lum, Ihe production shall be without prejudice to that lien, and tlic 
Court shall ha\e juiibdiction m the winding up to deteimine all quebtionr relating 
to that ken 

(4) Jf ani pcicKJK HO summoned, after being tendtud « Jiasonable sum lor 
biB espensos, refuaoa to come lielore the Couifc at the time appointed not having a 
lawful imjieditncut (made known to the Couit at tho time of its sitting, and 
allowed by it), the Couii may raus^ him to bo appiehentled aud biought Iniloie the 
Court for examination 

196 Power to order public ex;«ininatioD of promotertf directors etc 

(1) When an ordt r has boon m idc fji winding up a comjuny by the Court, and 
the official hquidaloi hi« applied to the C ouri stating that in \\\^ opnnon a fiaud 
has been committed In any pi-r on ib the promotion oi formation of the company 
or by any dirocioi or othei officti of the coinpiny in ulabion to the coiniwiiny 
Blnc^e its tormation 11 lo C oait may, after conauKiatjon of Ibt application direct 
that any pel '>011 who hfk taken any pait in fcbo promotion oi formatioTi of the 
oompaui, 01 ha^^ Ixeu \ ducctor, managoi or other officei of the company Khali 
attend before the Court on a da} appointed by the Court for that puiposp, and lie 
publicly oxamiTJud ok to Lhi pioinobion or formation or the couduc t of the buamefc*? 
of the companj or as to h e conduct and dcihut,s as duet toi, managei or other 
officer thcieof 

(3) The official liquidator 'shall teke pirt in tlie exaininstioti, and for that 
purpose may, if spociuliv autboiised by the Couit in that behalf, employ such legal 
assistance as may be sauctioned by the Courts 

{^) Any creditor or contributory may also take part in the examination 
either peifionally ur by any person entitled to appear before the Court 

(4) The Court may put such questions to the pMoo examined as the Court 
thinks fit, 

(5) The person eximmed shall be examined on oatli, and Bball answer all 
such question as the Court may pub or allow to be put to him 

(6) A person ordered to be examitted titadar thus cation may at hie own 
eoete employ any person entitled to appear before the Coorl, who sboU be at liberty 
to put to him Mioh questions os the Court may deem just for the purpose of 
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on&bling him to e:s.plain or qualify any answer given by bun : Provided that it he 
in the opinion of the Couri, exculpated from any charges made or euggeeted 
Hgainst him, the Court may allow him suoh coets ae in its discretion it miy 
think fit. 

(7) Notes of the examination shall be taken down in writing, and shhll be 
read over bo or by, and signed by, the person examined, and may thereafter ba , 
used m evidence against, him in civil proceedings, and shall l>e open to the inspe- 
ction of any creditor or contributory at all reasonable tunes. 

(8) The Court mny, if it thinks fit adjoru the examination from time 
to time. 

(9) An ex'imin.'iti on under tbi- f*i;( lion iniiN, if the Couil so directs, and 
subject to any rules in this behalf, be Iwld tiefore aiij DiS^tr^’t Judge or liefore any 
ofticor of Iho IJigii Court, being an oftinal rofcnv, master, legibtrar or deputy 
registrar, and the powers of the ('ourt utnUn tins jieciion as to the conduct of the 
examiiiatio,n Inil not as to costs, inns b. extiuiscd b% the poison bo'^mc whom the 
examination, is bold. 

• 

197. Power to arrest absconding contributory. The Court, at any 
time either before or after making n winding up order on proof of piobable causa 
for iKheving that a conlilbutorv IS about to quit T»rjtisb India or otherwise lo 
abscond, or to reniove (u < onceai auj of Ills propcitj, for the purpo^^o of evading 
payment of calls or of axoiding examination respecting the aiTaii'J of the company, 
may caube the contriliulory Lo lie arrested and bis book'^ and paper's and movabla 
proyierty to bo seized, and him and them lo bo eab'lvr kf pt until e^urh time as the 
Court may oidei. 

198. Saving of other proceedings. An} powers by tUi? Act conferred 
on the Court shall be in addUiou to, and not in rchtnction oi, anj existing powers of 
mtituting proc^odingfl agaiiiht nny contributory oi debtor ot the company, or the 
estate of any contributory or debtor, for the recover} of any call or oLhei sums, 

ENFOUCKMENT OF AND APPEAL FEOAT OUDEPs 

199. Power to enforce orders. All orders made b\ aCouit under this 
Act ma^ be enforced in the same manner in which decree^ of such Couit made m 
any suit pending therein may be enforced. 

200. Order made in any Court to be enforcee by other Courts. 

Any order made by a Couri tor or m the courec of the winding up of a company 
ehall be enforced In any place m British India other than that m which such Coait 
is sitnate, by the Court that would have had jurisdiction in reeprot of such company 
if the registered ofiice of the company had bM situate at such other place, and 
m the same manner in all respeota as if snob order had been made by the Court 
that is hereby required to enforce the same. 
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201. Mod* of deoHiig with orders to be enforced hf other Coortil* 

Wbaxe any order made by one Court is to be enforced by another Court, a certified 
oopy of the order so made shall be produoed to the proper officer of Uie Court 
required to euEoroe the same, and the produotion of such certified oopy ahaU be 
Eulhoiezit evidence of such order having been made; and thereupon the iastmen- 
tioned Court shall take the requisite slepe in the matter for enforcing the order, in 
the same manner as if it were the order of the Court enforcing the same. 

202. Appeals from ordtsrs. Be-hearings of and appeals from any order 
or decision made or given in the matter of the winding up of a company by the 
Court may be had in the same manner and subject to the same conditions in and 
subject to which appeals may be had from any order or decision of the same Court 
in cases within ordinary jurisdiction. 

VOLUNTARY WINDING UP 

209. Circttfnseaiiees in which company may be wennd up Tolantarily. 

A Company may be wound np voluntarily — 

(1) when the period (if any) fixed for the duration of the company by 
the articles expires, or the ©vent (if any) occurs, on the occurrence, 
of ^ich the articles provide that tho company is to be dissolved 
and the company in general meeting has passed a resolution 
requiring the company to be wound up voluntarily; 

(2) if the company resolves by special resolution that the company be 
wound up voluntarily ; 

(3) if the company resolves by extraordinary resolution to the efieot 

that it cannot by znaaon of its liabilities continue its business, and 
that it is advisable to wind up, and the expression ^resolution for 
voluntarily winding np, when used hereafter in ibis Part means a 
resolution passed under clause (1), clause (2) or clause (3) of this 
section. • 

2M. Commeocamaal of Tolunlaiy windmf up. A voluntary 
winding up shall be deemed to commence at tlie time oi the passing of tbe 
iwioltttion for voluntarily winding up. 

205. Effect of Toluntary winding up on atmtui oi company* 

When a company is wonud up voluntarily, tbe company shall, from the commen- 
cement of the winding up, ceaee to carry on its busmesat, except so far as may 
be required for the benefioial wmding up thereof; 

Provided that the corporate state and coipomte powers of tbe company shall 
notwithstanding anything to the contrary in its articles, continue onLil it is dissolved* 

205 Ifodeo ul ruanhitioa to wind up ▼otualarily. (1) Notice of 
any special resolution ot extraordinary resolution for winding up a company volun- 
larily shall be given by thb company within ten days of the pasnug of the same by 
lldwtisemeut in the officitd Gaeette, and also in some newspaper (if any) oiroulating 
in the district where the registered ofike ol tbe oompaay is situate. 
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(2) If fii company makes default m complying with the requirements of this 
seotion, it shall be liable to a fine not eiseeeding hft^ rupees for every day during 
which the default continues, and every officer of the company who knowingly and 
wilfully authorises or permits the default shall be liable to a like penalty 

207 Declaratkm of solvency (1) Whete it is proposed bo wind up a 
company voluntarily, the directors of the company or, in tbe case of a company 
havmg more than two directors, the majority of the direotorB ma> , at a meeting of 
the directors held before the date on whicli the notices of tbe meeting at wbi^ih tbe 
resolution for th«> winding np of tbe company is to be proposed are seut oat, make 
a declaration ^'erlfled by an affida\it bo the effect that they have made a full inquiry 
into the aifairs of tbe company, and that, having so done, they have formed tbe 
opimon that the company will he able to pay its debts in full within a period, not 
exceeding three >ears, from the commuicemont of the winding up 

(2) Such declaration hball Vje supported by a report of the company a auditors 
on the company’s affairs, and shall ba>o no efftot for tbe purpo^s of tins Act 
unless It IB delivered to the regisirai fur registration before tbe date mentioned m 
subsection (X) of this section 

(3) A winding up m the case of which a decUiati'^n has liten made and 
delivered m accordance with this section ih m this Act rQ|iq|rred to as a ' members’ 
voluntary winding up", and a winding up m tbe case of W^ich a declaration has nut 
been made and delivered as aforesaid is in this Act r^ired to as “a creditors' 
voluntary winding up 

MEIMBERR VOLUOTAB\ WINDING UP 

f 

208. Provisions applicable to a members' voluntary winding up 

The provisions contained in sections 208A to 2O0E, lioth iucIusivl, shall apply in 
relation to a members’ winding up 

2 08 A. Power of company to appoint and fix remuneration of liquida- 
tors (1) The companv m general meeting shall appoint one or more liquidators 
for the purpose of winding up the affairs and distributing the a-'sets of the com 
pany, and may fix tbe remuneration to be paid to him or them 

(2) On the a’Jipointmcnt ot a liquidatoi all tbe powers of the directors shall " 
oeasQ, except so for tbe company Ju general meeting or the liquidator, sane 
tioBB tbe continuance thereof 

208B Power to fill vacancy in office of liqnidatOT* (1) If a vacancy 
occurs by death, losignation or otherwise m the office of liquidator appointed by 
the company, tho company m general meetmg may , subject to any arrangement 
with its creditors, fill the vacancy. 

(2) For tlmt purpose a general meeting may be convened bv any contri- 
butory or, if there were more liquidators than one, by the continuing liquidators 

(3) The meeting shall be held in manner pVovjded by this Act or liy the 
arholes, or m such manner as may, on application by any contributory or by 
the continuing liquidators, be determined by the Court 
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20SC. Powor of liquidator to accept cliarei, etc i as coosideratioii 

for sale of property of compauy. (1) Where a company is proposed to be, 
or 18 in course of being, 'wound up altogether voluntarily, and the whole or part of 
it boaineBa or property is proposed to be transferred or sold to another company, 
whether a oampany within the meaning of this Act or not (in this section called 
<<the transferee company (he liquidator of the first-men tionod company (in 
this section called *‘tbe tran'^feror company”) may, with the sanction of a special 
resolution of that company conferring either a general authority on the liquidator 
oy an authority in respect of any particular arrangement, receive, m compensation 
or part compensation for the transfer or sale, shares, policies, or other like interests 
m the transferee company, for distribution among the mein be rs of the transferor 
oomiiany, or may enter into any other arrangement wheialiy the members of the 
transferor company may, m lieu of receiving cash, sbaies, policies, or otbei hke 
interests oi in addition thereto, participate in the profits of or receive any other 
benefit from the transferee company 

(2) Any sale or arrangement in pursuance of this section shall be binding 
on the members of the translbror company. 

(3) If any niemlxir of tho transferor company who did not vote in favour 
of the special resolution expresBes his dissent tberelrom m writing addressed to 
liquidator and left at the regtstomd othue of the company within &e\on days after 
the passing of the special resolution, be may require the liquidator either to 
abetoin from carrying the resoluLion into effect or to purohaso his interest at a 
price to be determined by agreement or by arbitration m manner heroaftqr provided 

(4) If the bquidator elects to purchase the member s interest, tho parchabe 
money must be paid before the company is dissolved, and lie raised by the liquida- 
tor m such manner as may be determined by special resolution 

(*)) A special resolution shall not be invalid for the purpobos of this section 
by reason that it is passed before or conouirentl^ with a resolution for voluntaiy 
winding up or for appointing liquidators, but if an order is made withm a year 
for winding up the company by or subject to the supervision of the Court, the 
special resolution shall not bo valid unless sanctioned by the Court 

(6) The provision^ of the Arbitration Act, 1940, other than those restricting 
the apphcatioD of the Act in respect of the subject-matter of the arbitration, shall 
apply to all arbitration in pursuance of this section 

208D. Duty of liquidator to call general meetmg at end of each 
jrwur. (1) In the event of the winding up contmumg for more than one year, the 
bquidator shall summon a general meeting of tlie company at the end of the first 
year from the oommenoemant of the winding up and of each auooeedifig year, oi as 
soon thereafter as may be convenient within ninety days of the close of the year,^ 
and riiall lay before the meeting an account of his acts and deaUngs and of the 
oonduct of the winding up during the preceding year and a statement in the pres- 
cribed form containing tho prescribed particulars with rei^iect to the position of the 
liquidation. ^ 
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(2) Tf the liqtiidatior lailB to comply with this ssoiion, he shall be HabAe to a 
(ioe not exoeeding one hundred rupees* < 

20dE. Final meeting and dissolution* (1) As soon as the aflalKs of 
the oompany are fully wound np^ the liquidator shall make up an aGO^||pt of the 
winding up, showing how the winding np has lieen conducted and the pr<^rty of 
the company hai been disposed of, and thereupon shall call a general meeting of 
the company for the purpose of laying before it the account, and giving any 
explanation thereof. 

(2) The meeting shall be called by advertisement specifying the time, place 
and object thereof, and published one month at least before the meeting in the 
manner specified in Bub-seolion (1) of section 206 for publication of a notice under 
that sub-sec tion. 

(3) Within one week after the meeting, the liquidator shall send to the 
registrar a copy of the account, and shall make a return to him of the holding of 
the meeting and of its date, and if the copy is not sent or the return is not made 
in accordance with this sub-seotion the liquidator shall be liable to a fine not 
exceeding fifty rupees for every day during which default continues : 

Provided that, if a quorum is not present at the meeting, the liquidator 
shall, in lieu of the said return, make a return that the meeting was duly 
Summoned and that no quorum wa^ present thereat, and upon such a return being 
made the provisions of this bub-soction as to the lioiMig of the return shall be 
deemed to have been complied with. 

(4) The registrar on recei vnig the account and either of the returns men*' 
tioned in sub-section (3) shall forthwith register them and on the expiration of three 
mouths from the registration of the rotuin the company shall be deemed to be 
dissolved. 

Provided that the Court may, on the application of the liquidator or of any 
other person who apporrs to the Court to he mtorosted, make an order deferring 
the date at which the diesoluUau of the company is to take effect lor such time as 
the Court thinks fit. 

(5) It shall be the duty of the person on whose application an order of the 
Court under this section is made, within twenty-one days after the making of the 
order, to deliver to the registrar a certified copy of the order for registration, and 
if that person fails so to do lie shall be liabb to a fine not exceeding fifty rupees 
for every day during which the default ooniinues. 

OBEDITORS’ VOLUNTABY WINDING UP 

209* Provicion «pplieabl« to a creditors' voluntary wUtdinf up. 

The promionfl contained in seotions 209A to db9H, both inoluaive, shall apply in 
relation to a creditors' voluntary winding up. 

209A< Mootlag of ctedtoice^ (1) The company shall cause a ineetingv 
of the oreditore of the company to be summoned for the day, or the day next 
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following tibe day, on which there ie to belaeld the meeting at which the resoluticm 
for voluntary winding up Is to be propoeed, and aball cause the notices of the stud 
meeting of creditors to be sent by post to the creditors simultaueoasly with the 
sending of the notices of the said meeting of the company. 

(^K The company shall cause notice of the meeting of the creditors to be 
advertised in the manqer specified in sub-section (1) of section 206 Cor the publioa- 
tion of a notice under that snbsection. 

(3) The directors of the company shall — 

(a) cause a full statement of the position of the company’s allairs toge- 
ther with a list of the creditors of the company and the estimated 
amonnt of their claims to be laid before the meeting of creditors to 
be held as aforesaid ; and 

(b) appoint one of their number to preside at the said meeting. 

(4) It shall be the duly of the director appointed to preside at the meeting 
of creditors to attend the meeting and preside thereat. 

(5) If the meetig of the company at which the resolution for voluntarv 
winding up is to be proposed is adjourned and the resolution is passed at an 
adjourned meeting, any resolution passed at the meeting of the creditors, held in 
pursuance of sub-section (1) of this section, shall have effect os if it had been passed 
immediately after the passing of the resolution for winding up the company. 

(C) If default is made— 

(a) by the company in complying with sub-seciions (1) and (2) ; 

(b) by the directors of the company in complying with sub-section (3); 

(c) by any director of the company in complying wMth sub-section (!) ; 
the company, directors or director, as the case may be, shall be liable to a fine not 
exceeding one thousand rupees and, in the case of default by the company, every 
ofidcer of the company who is in default shall be liable to the like penalty. 

209B. Appointiiieiit of liquidator. The creditors and the the company 
at their respective meetings mentioned in section 209A may nominate a person to 
be liquidator for the purpose of winding up the affairs and distributing the asseti^ 
of the company, and if the creditors and the company nominate different persons, 
the person nominated by the creilitors shall be liquidator, and if no person is 
nominated by the creditors the person, if any, nominated by the company shall be 
liquidator. 

Provided that in the case of dkCEerent persons being nominated, any director 
member or creditor of the company may, within seven days after the date on 
which the nomination was made by the creditors, apply to the Court lor an order 
either directing that the person nominated as liquidator by the oompsiny shall be 
liquidator instead of or jointly with the person nominated by the creditors, or ap- 
pointing some other person to be liquidator instead of the person appointed by the 
creditors. 
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209C. of commiltea of inipoctioa* The oredftors at the 

moetiug to be held in ptuvaanoe of seotion 209A. or at 0103 ^ eubaequent meeting may, 
if they think lit, appoint a committee of inspection consisting of not more than fiVe 
persons, and if snob a committee ia appointed the company may, either at the 
meeting at which the resolntion for voluntary winding up is paased or at any time 
sul) 8 equently in general meeting appoint each number of persons oa they think dt 
to act as members of the committee not exceeding five in number : 

Frovidfid that the creditors may, if they think fit, resolve that all or any of 
the persons so appointed by the company ought not to be members of the committee 
of inaction, and, if the creditors so resolve, the persons mentioned in the resolm 
tion Bball not, unless the Oourt otherwise directs, be qualified to act as members of 
the ooinmittee, and on any application tio tbe Court under this provision the Court 
may, if it thinks fit, appoint other persons to act as such members in place of tbe 
persons mentioned in tbe resolution. 

209D. Fixing of liquidator's remuneration and cesser of directors* 
powers. (1) The oommitlee of iusx>eciion, or, If there is no such committee, the 
creditors, may fix the remnuemtion to lie paid to the liquidator or liquidators, and 
where the remuneration is not so Gxed, it shall be determined by the Court. 

(2) On tlio appointment of a liquidator, all the powers of the directors shall 
ceano, except so for as the coininittee of in'sp-'ction, or it there is no such committee, 
the creditors, sanction tlie continuance Ihcieof. 

209E. Power to fill vacancy in office of liquidator. If a vacancy 
occurs, by death, ro.Mgnntiuu or ottiorwiM.', in tlie office of a liquidator, other than a 
liquidator appointed by or by tlie directiou of tbe Court, the creditors may fill the 
vacancy. 

209F. Application of section 208C to a creditors’ voluntary winding 

up. The provisions of section 2080 slwll apply in the cose of a creditors' volun tary 
winding up as in the ca^ of a incinliers' voluntary vrindiug up with the 
modification that the powi^rs of the liquidator under tbe said section shall 
not bo exercised except with tiie sanction either of the Court or of the committee 
of inspection. ^ 

209G. Duty of liquidator to call meetings of companv and of 
creditors at end of each year* (1) In the event of the winding up continuing 
for more than one year, the liquidator shall summon a general meeting of the 
company and a meeting of creditors at the end of the first year from tbe 
commencement of the winding up, and of each succeeding year, or as soon theie- 
after as may be convenient, and shall lay before the meetings an account of his 
acts and dealing and of the conduct of tbe winding up during the preceding year 
and a statement in the prescribed form containing the prescribed particulars with 
respect to the position of the winding up. 

(2) If the liquidator fails to comply with this sectiem, ha shall be liable 
to a fine not exceeding one hundred mpaes. 



cjcvi INDIAN COMPANIES ACT 

209H. Fii»1 Mae ting and Dissdttition* (I) As soon aa tba a (fail's of 
the oompany are fully wouiid up, the liquidator eliall make up an account of the 
winding up showing how the winding up has boon conducted and the property 
of the company has been disposed of, and thorcupon shall call a general meeting 
of the company and a meoting of the creditors for the purpose of laying the 
account before the meetings and giving any explanation thereof, 

(2) Each such meeting shall l)e called by advortisraent specifying the time, 
place and object thereof end published one inontli at least More the meeting in 
the manner specified in sub-section (1) of section 206 for the publication of a 
uotioe under that Bub-section. 

(3) Within one week after the date of the moetings, or, if the meetings are 
not held on the same date, after the date of the lakr nieeting, the liquidator shiill 
send to the registrar a copy of the account, and shall make a returu to him 
of the holding of the nieetingp and of their dates, and if the copy is not stmt or 
the return is not made in accordance with this sub-seotion the liquidator shall be 
liable to a fine not exceeding fifty ruixiea for every day during which the 
default continueB. 

Provided that, if a quorum (which for the puiposes of this section shall be 
two peKions) is not present at either such meeting, the liquidator shall, in lieu of 
such return, make a return that the meeting was duly snmirioned and that no 
quorum was present thereat, and upon such a return Insing made lirovisioijs of 
this sub-section as to the making of the return shall in respect of that meeting. l)e 
deemed to liave been complied with. 

(4) The registrar on receiving the account and in resxtect of each such 
meeting either of the returns mentioned in sub- section (8) shall fortlnvith register 
them, and on the expiration of three months from the registration thereof tho 
company shall be deemed to be dissolved. 

Provided that tVie Court may, on the application of the liquidator ot of :Uiy 
other person who appears to the Court to be interested, make an oriUjr defcrriTig 
the date at which the dissolution of the comp.iny is to take elTect for .such time 
as the Court thinks fit. 

(5) It shall be the duty of the person on whose opplicntion an order of the 
Court under this section is made, within ten days after the making of the order, to 
deliver to the regiii'trar a certified copy of the order for registnition, and if that 
person fails to do so be shall be liable to a hue not exceeding fifty rupees for every 
day during which the default continues. 

^lElVffiEBS’ OR CREDITORS’ VOLUNTARY WINDING UP 

210. ProvMione applicable to every ▼oluntary winding up. The 

provisions contained in sections 211 to 218, both inclusive, shall apply to ovciy 
voluntary winding up whether a members’ or a oreditors' winding up. 

211. DUtributioa of Property of Company. Subject to the provisions 
ol this Act as to preferential payments, the property of a company shall, on is 

f 
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virmdmg up, iQ fiAtiafaction of its habiUtiefl pan poABU and, sabjeot to 

hacb applioaite, Bbalb vluIosh the articles otheiwise provide, be distnbnted among 
the membLr® according to tbeir rights and mtereste m the company. 

212. Powers * and duties of liquidator in voluntaiy winding 

wp. (1) The liquidator may — 

(a) in the oa*ie of n mcinbers* voluntary winding np, with tho sanction of 
an es^trsordinaiv refeoliition of the company, and m the case of a 
creditors' voluntary winding up, with the sanction of either the Court 
or tho conunittpe of inspection, exercise any of the powers given by 
rlsuses (d), (1) and (h) o£ section 170 to a hqnidator in a winding up 
The exercise by the liquidator of the powers given by this clause 
&lm]l be PuV>]<cl to the control of the Court and any creditor or 
contrilniloiy may opply to the Couit with respect to any exercise 
01 propostd fcxiicihc anj of these powers, 

(b) without the '’auction rctenid to in clause (a) exercise any of the other 
powers by this Act given to tho Uquidatoi m a winding up by the Court 

(( ) (\crfi ( the povvti of the Court unchr this Act of settling a list of 
coiitiibntoins, and tho list of contiibuLoiics shall bo prima facie 
eviduioe of the liability of the ptr^ons named therein to be oontn- 
hulorw s 

(d) t xtrene the powci of the Court of making colls, 

(c) hummon gonoml meetings of the company for the purpose of obtaining 
Iht sanction of tho conQp»ui> by special or extraordinary resolution 
or for any othoi purpoM) he may think fit 

(2) The li(]nidaioi bhall pay tho dpbtz> of the company and slmll adjust the 
rights of the conliibuboriLS among themselves 

(3) When scverwl liquidators are nppontod, any power given by this Act 
may bo exercised by such one oi more of tliem as may be determined at the timff 
of their appointment or, in default of such detennmatiou, by any number not 
less than two 

213. Power of Court to appoint aiul remove Bquidator tu voluntary 
winding up (1) If fiom any cause whatever there is no hqmdator acting, the 
Court may appoint a liquidator 

(2) The Com I may, on cause shown, remove a liquidator and appoint 
another liquidator 

214 Notice by liquidator of hie appoiatment (1) The hqmdator shall, 

within twenty-one djys after his appointment, deliver to the registrar for registxa- 
tiou a notice of his appointment m the form prescrilied 

(2) If the liquidator fails to comply with the requinnents of this section, 
he shall be liable to a fine not exceedmg fifty rupees for every day during which the 
de^ult oontmuea 
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215. AmngQiiieiit whm biadiat* oa craditort. Any arrangoment 
watered into between a company about to be, or in the coarse of being, wound np and 
its oreditors eball, subjeot to the right of appeal under this eeobion, he binding on 
the company if Banctioned by an extraordinary resolution, and on the oredltors il 
acceded to by three-fourths in number and valne of the creditors. 

(2) Any creditor or contributory may, within three weeks from the comple- 
tion of the arrangement, appeal to the Court against it, and the Court may 
thereupon, as it thinks just, amend, vary or confirm the arrangement. 

216. Power to apply to Court to bare qneetlons detarmiiMMl of 
power exercised. (1) The liquidator or any contributory or creditor may apply to 
the Court to determine any question arising in the winding up of a company, or to 
exercise, as respects the enforoing of calls, staying of proceedings or any other matter, 
all or any of the powers which the Court might exercise if the company were being 
wound up by the Court, 

(2) The liquidator or any creditor or contributory may apply for an order 
setting aside any attachment, distress or execution put into force against the estate 
or effects of the company after the oommoncoment of the winding up; 

Such application shall be rnade^ 

(a) if the attachment, distress or execution is levied or put into force 
by a High Court, to such High Court and 

(b) if tbe attachment, distress or execution is levied or put into force in 
any other Court, to the Court having jurisdiction to wind np the 
company. 

(3) The Court, ii satisfied that tbe determination of tbe question or tbe re- 
quired exercise of power or the order applied for will be just and beneficial, may 
accede wholly or partially to tbe application on sucU terms and condllious as it 
thinks fit, or may make sneb other order on tbe application as it thinks just. 

217. Cost of yoluntary wimiing up. All costs, charges and expenses 
Xiroperly incurred in the winding up, including the remuneration of the liquidator, 
shall, subject to tbe rights of secured creditors, if any, be payable out of the assets of 
the company in priority to aU other claims. 

218. Saving for tighU of creditors and contributorioa. The winding 
np of a company shall not bar the right of any creditor or contributory to have it 
wouud np by the Court, but in the case of an application by a contributory, the 
Court must be satisfied that the rights of tlie contributories will be prejudiced by a 
voluntary winding up. 

[219. There is no section 219.J 

220. Power of Coart to adopt proceoding of volimtaty windiag op* 

Where a company is being wound up voluntary, and an order is made for winding 
up by the Court, tbe Court may if it thinks fit, by tbe same or any subsequent 
order, provide for the adoption of all or any of the proceedings in the yoluntary 
winding up. 



INDIAN COMPANIES ACT cxix 

WINDING UP SUBJECT TO SUPBEVISION OP OOUBT 

22L Power to order wlii^iiig up subject to tnpenrislon* Wbeo o 
eompaDy baa by special or extraordmory resolation resolved to -adDd up volnntarUy^ 
the Court may make an order that the voluntary winding up shall continue, but 
subject to such Eupervision of the Court, and with such liberty for oredltorB, 
contributories or others to apply to the Court, and generally on such terms and 
conditions as the Court thinks just. ' 

222. Effect of potition for winding np subject tn supereioioeu A 

petition for the continuance of a voluntary winding up subject to the supervision of 
the C/Ourt shal], for the purpose of giving jurisdiction to the Court over suits, be 
deemed to be a petition for winding up by the Court. 

222. Court may have regard to wishaa of creditors and contributoriee. 

The Court may, in deciding between a winding up by the Court and a winding up 
subject to supervision, in the appointment of liquidators, and in all other matters 
relating to the winding up subject to' supervision, have regard to the wishes of the 
creditors or contributories os proved to it by any suiheient evidence. 

224. Power for Court to appoint or remove liquidator. (1) Where 
an order is made for a winding up subject to supervision, the Court may by the 
ame or any subsequent order appoint any additional liquidator. 

(2) A liquidator appointed by the Court under this section shall have the 
same powers, be subject to the same obligations, and in all respects stand in the 
same poution as if he had been appointed by the company. 

(3) The Court may remove any liquidator so appointed by the Court or any 
liquidator continued under the supervieion order, and hll any vacancy occasioned 
by the removal or by death or resignation. 

225. Effect of •upervislon order- (1) Where an order is made for a 
winding up subject to supervision, the liquidator may, subject to any restrictions 
imposed by the Court, exercise all bis powers, without the sanction or intervontioB 
of the Court, in the same manner as if the company were being wound up aHoge* 
ther voluntarily, 

(2) Except as provided in BUb-seot^on (1), and save for the purposes of 
section 196, any order made by the Court for a winding up subject to the supervi- 
sion of the Court shall for all purposes, including the staying «f suits and other 
proceedings, be deemed to be an order of the (Jourt for winding up the company by 
the Court, and shall confer full authority on the Court to make calls, or to enfore 
calls made by the liquidators, and to exercise all other powers which it might 
have exercised if an order had been made for winding up the company allogeihei 
by the Court 

(8) In the construction of the provisions whereby the Court is empowered to 
direct any act or thing to be done to or in favour of the official liquidktor, the 
exproSBion “official liquidator" shall be deemed to mean the liquidator oondnotiQg 
the winding up subject to the supervision of the Court. 
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226 Appoiatmciit In cartain caant of volnolary liquklalor la olKca 
of official liqiiiilatar. Where an otHier has been made loir the winding np of a 
company subject to snperviBion, and an order is afterwards made for witting up by 
the Court, the Court may, by the laet-men tinned order by any enbeequeni order, 
appoint the voluntary liquidators or any of them, either provisionally oi* 
permanently, and either with or without the the addiLion of any other pereoti, to be 
o£^ial liquidator in the winding up by the Court 

StTETLEMENTAL PROVISION 

227 . Avoklance of tranefor. etc « after ceauneaceineot of winding 

ap« (1) In tlie case of voluntary winding up every transfer of shares, except 
sransfers made to or with the sanction of the liquidator and every alteration in the 
statns of the members of the company made after commencement of the winding 
up shall be void, 

»(2) In the cose of winding up by or subject to the Kupervision oI the Oouit 
every disposition of the property (including actionable claims) of the company, and 
every transfer of sliares, or alteration in the statns of its niemlrers, made after the 
commencement of the winding up shall, unless the Court otherwise order, be void. 

228 Dabta of all iiascriptione to ba proved In every winding up 
(subject m the cose of insolvent companie'* to the application in accordance with 
the proMSions of this Act of tlie law of insolvency) ail debts payable on a oontni- 
gency, and all claims against the company, present or fntiiie, certain or contingent, 
shall be admissible to proof agambt the company, a just eslimate being made, so far 
as poshible, of the value of such debts oi claims as may be subject to any coniinge' 
ncy or for some other reason do not bear a certain value, 

229. Application of insolvency rules in winding up of insolvent 
companies In the winding up of an insolvent comptiny the same rules shall 
prevail and be observed with regard to the respective rights of secured and unsecur- 
ed creditors and to debts provable and to the valuation of annuities and future and 
coutingent liabilities os are in force for the time being under the law of insolvency 
with respect to the estates of prisons adjudged msoUent, and all persons who in any 
finch case would be entitled to prove for and Teoel^e dividends out of the aasetfi of 
thu company may come in under winding up, and make such claims against the 
company as they respectively arc cnlitJed to by vii tue of this section 

230. Preferential payments. (1) In a winding up there shall be jpaid m 
pnonty to slU othei^ebte, 

(a) all revenue, taxe<i, cerises and rates, whether payable to the Crown or 
to a local authority, due from the company at the date hereinafter 
mentioned and having become dne and payable within the twelve 
months next before that date; 

(b) all wages or salary of any clerk or servant in respect of aervioe 
rendered to the company witton the two monihs next before the 
said date, not exceeding one tbonBand^JHliM. for eaeb okuck or 
servant, 
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(c) wages of any labourer or workman, ^not esoeeding dve hundred 
napees for each, whether payable lor time or piecework, in reepect 
of services rendered to the company within the tw naonthei neSitt 
before the said date; 

(d) compensation payable under the Workxnen^s Compensation Act 
192$, in re^ieot of the death or disalEdement of any officer or emplo* 
yee oHhe oompany: 

(e^ all sums dne to any employee from a provident fund, a pension 
fnud, a gratuity fund or any other fund for the welfare of the 
employees maintained by the company and ; 

(f) the escpenses of any investigation held in pursuance of clause (iv) of 
section 138 of this Act. 

The ^oregoing debts shall — 

(a) rank equally among themselves and be paid in full, unless the assets 
are inBufiicient to meet them, in which oiise they shall abate in 
equal proportion; and 

(b) so far as the assets of the oompany available for payment of general 
creditors are iuRUfficient to meet them, have priority over the claims 
of holders of debentures under any floating charge created by the 
company, and be paid accordingly out of any property comprised 
in or subject to that charge. 

(3) Subject to ibe retention of such sums as may be necessary for the costs 
and expenses of the winding up, the foregoing debts shall be discharged forthwith so 
tor as the assets are sufficient to meet them. 

(4) In the event of a landlord or other person distraining or having distra^ 
ined on any goods or effects of the company within three months next before the 
date of a winding up order, the debts to which priority is given by this section abiyll 
be a first charge on the goods or effects so dlBiramed on, or the proceeds of the sale 
thereof ; 

Provided that in respect of any money paid under any such charge the 
landlord or other person shall have the same rights of priority os the person to 
whom the payment is made. 

(5) The date hereinbefore in this section referred to 

(a) in the oaeo of a oompany ordered to be wound up cumpulsorily which 

bad not previously commenced to be wound up voluntarily, the date 

of the winding up order; and 

(b) in any other case, the date of the commencement of the winding up. 

230a. DfecbOiiiar wf property. (X) Where any part of the property 
of a company which is being wound up consists of land of any tenure burdened 
with onerous covenants, of shares or stock in omnpanies, of unprofitable oontracts, 
bv of any othsr property that is unsaleable, or not readily saleable, by reason of ife 
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binding the poaeeseor thereof to the performanoe of any onerons act, or to tho 
payment of any sam of money, the liquidator of the company, notwithstanding 
that he had endevoured to sell or has taken possession of the property, or exercised 
any act of ownership in relation thereto, may, with the leare of the Court and 
subject to the provisions of Uiis section, by writing signed by him, at any time 
Within twelve months after the commencement of the winding up or such extended 
period as may be allowed by the Court, disclaim the property : ^ 

Provided that, where any such property has not oome to the knowledge of the 
liquidator within one month after the commencement of the winding up, the 
power nuder this section of dibclauning the property may be exen-uiied at any time 
within twelve months after be lias become aware theieof or soch extended peiiod 
as may be allowed by the Court. 

(2) Tho disc^ainter shall operate to deUrmine, as from the date of dis« 
claimer, the rights; interests, and liabilities of the company, and the property of 
the company, in or in respect of the property disclaimed, but shall not, except 
so far as is necessary for tho purpose of releasing the company and the property of 
the company from liability, affect the nghte or liabilities of any other person. 

(9) The Court, before or on granting leave to diwlaim, may require such 
notices to be given to persons interested, and impose such terms as a condition 
of granting leave, and make such other order m tlie matter os the Court 
thinks just. 

(4) The liquidator shall not be entitled to disclaim any property under 
this section in any cose where an oppHcaiion in writing has been mode to him 
by any persons interested in the propel ty requiring him to decide whether he 
will or will not disclaim, and the liquidator has not, within a x>enod of tweut;^- 
eight days after the receipt of the application or such furl her period as may be 
allowed by the Court, given notice to the applicant that he intends to apply to 
the Court foi leave to disclaim, and in the cose of a contract, if the liquidator, after 
such an application as aforesaid, does not within the baid period disclaim the 
contract, the company shall be deemed to have adopted it, 

(5) The Court may, on the application of any person who is, as against 
the liquidator, entitled to the benefit or subject to the burden of a contract made 
with the company, make an order rescinding the contract on such terms as to 
payment by or to either party of damages for the non-performance of the contract, 
or otherwise as the Court thinks just, and any damages payable under the order 
to any such person may be proved by him as a debt in tbe winding up. 

(6) Tbe Court may, on an application by any person who either claims any 
interest in any disclaimed property or is under any liability not dlBohorged by this 
Act In rqspect of any disclaimed properly and on bearing any such persons as it 
thinks fit, make an order for tbe vesting of the property in or the delivery of tbe 
property to any persons entitled thereto, or to whom it may seem just that the 
property should He delivered by way of compensation for such liability as aforesaid, 
or a trustee for him, and on such terms as the Court thinks just, and on any such 
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vestixig order being made, the property oomprised therein aball veal aooordingly in 
the fierson therein named that behalf without any conveyance or assignment 
for the purpose : 

Provided that, where the property disclaimed is of a leasehold nature, the 
Court shall not make a vesting order in favour of any person claiming under the 
company whether as under* lessee or as mortgagee except upon the terms of 
making that person^ 

(a) subject to the same liabilities and obligations as those to which the 
company was subject under tbe lease in respect of the property at the 
commencement of the winding up ; or 

(b) if tbe Court think Ht, subject only to the same liabilities and obli- 
gations as if the lease had been assigned to that person at that date ; 

and in either event (if the case so requires) as if the lease had comprised only the 
property comprised in the vepting order, and any mortgagee or under-lessee declin- 
ing to accept a vesting order upon such terms shall be excluded from all interests 
in and socnrity upon the property, and, if there is no person claiming under the 
company who is willing to accept an order ujion such terms, the Court shall have 
power to vest the estate and interest of the company in the property in any 
person liable, either personally or in a representative character, and either alone 
or jointly with the company, to perform the lessee's covenant in the lease, freed 
and discharged from all estates, incnmbraziceB and interests created therein by the 
company. 

(7) Any person injured by the operation of a disclaimer undei this section 
shall be deemed to be a creditor of the company to tbe amount of tbe injury and 
may accordingly prove the amount as a debt in the winding up. 

231. Fraaduleot preferenca. (1) Any transfer, delivery of goods, pay- 
ment, execution or other act relating to property which would, if made or done by 
or against an individual, be deemed in his insolvency a fraudulent preference, shall 
if made or done by or against a company, be deemed, in the event of its being 
wound up, a fraudulent preference of its creditors, and be invalid accordingly. 

(2) For tbe purposes of this section thd presentation of a petition for wind- 
ing up in the case of a winding up by or subject to the supervision of the Court, 
and resolution for winding up in the case of a voluntary winding up, shall be 
d<^mod to correspond with the act of insolvency in the case of an individual. 

(9) Any transfer or assignment by a company of all its property to trustees 
for the benefit of all its creditors shall be valid. 

232. Avoidance of certain attaclimentsy onacationa. otc. (1) 

Where any company is being wound up by or subject to tbe supervision of the 
Court, any attachment, distress or execution put in force without leave of the 
Court against the estate or efiecte or any sale held without leave of the Court of 
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ftny o! tlje pvojperLies o[ the company after the eomraouoeineut of the ^^indiug up 
bhfUl he void. 

(2) Nothing in tin', section applies to proceodingB by the Crown. 

233 Effect of floating charge Where a company is Ixiing wpnnd np 
a flouting charge on I lie xindcrlfiking or property of the comliaijj' created witbjU 
three months of the coiumenceniont of the winding up hLuJJ, aiiloss it improved tliut 
the company immediately after the creation of llic charge was solvent, l>e invalid 
except to the araonnt of any cash ijukI to the company at the time of, or snbM^quc- 
nlly to the crcjtion of, and m consideration for, the charge, together with interest 
on that D mount at the rate of five jier cent, per unimm. 

234) General icheme of liquidation may be sanclioned. (1) The 

liquiAator may, vMth (he s.iiK‘iiou of the (*ouit wluii the company i'. being wound 
up by the Court or suhji'ct to the siiporvision of the Court, and with the wtuotion 
of an extraordmarv I'Choliilum of the company ju tlie caho of a vohanUry wmdtug 
up, do the following things or any oi them.— 

(i) p‘iy any dutssi^ of cieditors in full, 

pi) make any compi’omi‘>e or nnwnguiient with creUitory or perRons 
clrinimg to liL cieditors or ha\ mg oi Dlkying thtinsdies l<i iifi\6 
tni> claim, present or luinre, wkuii'hy (be company may ht iliiuc* 
red liable; 

fill) coniproniise nil ralU and liainhtics (o calls, iloblsand hahihties caj)* 
a Ilk of itsuJling jii dol>(i'. auvl till claims pre.s»»nt or fntux’C, certain 
or c ontiTigen(., suh-jisting or Kupposod to buhsist Indw^en the 
company and a contr.buior> or alleged coiilnbutory or other debtor 
or xxjr'On apprehending liability to the company, and nil qui^ations 
m any way relating to or alTocting the asseth or tho winding up ol 
the comiMTjy, on hucli torma ns iimy Ijo agreed, and take any 
fitcnritiOh lor Ihti (hsclmrffo of arty MJch call, deht, luibiiity or eiami. 
ond givx' XI coinplete discharge in respect thereof. 

(2) Tho exercise hy tho hrjmd^^tor of tJw xjonvrs of the section fihaJI be 
Bubjeot to tho control of the Court, and any creditor or contributory may apply to 
tire Court with respect to any exercise ot proposed exercise of any of these powers* 

235. PoiNfer of Court to aseess damagos agafaist dolinquent diroctort, 
otc« (1) Wlvere in the coarse of winding up a oomXiauy, it appoars that any 
person who has taken part in the formation or promotion of the company, or any 
past or present director, manager or liquidator, or any officer of the company has 
misapplied or retained or become liable or accountable for any money ot property 
of the company, or been guilty of any miefeasance or breach of trust in relation to 
the company, the Court may, on the application of the liquidator, or of any 
creditor or contrilmto^ made within titree years from the date oi the first 
appointment of a liquidator in the winding up or of the iniaapplication, retainer, 
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misfoatuvDOO or breaob of trust, ftp cftse nwy bo, \vbicbover is longer, exftuiino 
into ibo conduct of the promoter, mnuagor, liftuidtttor or oiScer, and coini)el 
him to repay or restore tbo nionuy or property or any part thereof reepectively 
'With interest at such rate as the Court tbiuka just, or to coninlmte Cuch sum 
jto the assets of the company by way of compensation in respect of the 
nnsapplicfttion, retainer, misreaRftnoo or breach of trust as tlie Court thinks just. 

(2) This section shall apply notwithstanding tliat the olTenco is one for 
which the offender may bo criinmully reaponHible. 

236. Penalty for falsification of books. If any director, manager, 
officer or coutribuloiy of any coinpanv being wonrnl up destroys, niutilatea, altovs 
or falsifies or fraudulently secretes any book>, pqicrs or securiUos, or markofi, 
or IS finvy to the tniiking of, any lalso or fuiiidulent eiiliy' in any register, 
l>ook of account oudocuincnl belonging to ibo company wilb intent lo defraud or 
deceive any jicrHon, lie slmll i)t< biihle lo nniin^- mnn nilor a lt3rui which may estond 
to seven year% and shall aho bo liable to fiuo 

237. Prosecution of delinquent directors. (1) If it appears to the 
Court 111 the course of a wincliiig up bv, or hiibjcct lo the siiptU'ViSiou of, the Court 
that any past or present director, luanagci or other ufheor, or any member, of 
tho ooujpaiij hss Uvn guilty of any offence in itlntion to tlio company for which 
be IS oiiininullj Jialde, the Court may, ciilior on tbo appUcaticn of any person Intere- 
sted m the winding up or of its own mouon, direct The liquidator either 
bimsell to prosecute tbo olfendor oi to refer tbo matter Lo Ibe registrar. 

(i!) If it appeals to t!io liquidator in the comso of a voluntary winding 
lip that any pant or pr^.'^ptit director, manager or otlier officer, or any member 
of the Loiiipany hft& been guilty of niiy oflonce m relat on to tho company lor 
which iic IS criraLtially liable he .sbi*ll fortiiwilh nport the matter to the registrar 
and hliaJl furiush to biiii sue!) uitormatiou nnd give to him such access to 
and laciblio^ tor luspCL'tJOu and taking copies ol any documents, being information 
ot documents in the pu.s ei^.siiou or under the ciaitiol liquidator relating Lo the 
matter m question, hb be may rocpine. * 

f.‘l> WJipj'e luiy rnpoj fc i* mado under snh <-eclion (2) to the re^ifisirar, be 
may, if Jw ihniAfi ill, re/c^r tho muliej to the (VufriiJ Govormnent !or /ai^lior 
inquiry, and the Central Goveruiin iit .sbiiJJ thereupon mvvstigate the matter 
and may, if tliey ilunk it expedient, apply^ to tho Court for an order conferring 
on any person deH.gtiuted by tbo Central Covemmeut for tJu* purpuKO with 
respect to the company oonctrned all such p.’^wciB of mvcstJgalmg tlie affauN 
ot tho company as arc provided by this Act m the case of a winding np by 
ibe Couxt. 

(4) If on any report to tbo registrar under sub-section (2) it appears to 
him that the case is not one in which proceedings ought to be taken by him 
be shall inform the liquidator accordingly, and thereupon, Rubject Lo the 
previous sanction of tbo Court, the hquidator may himself take proceedings 
against the offender. ^ 
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(5) 11 It appears to the Govirt in the ooarse of a volanlarj binding up 
that any past or present direotor, manager or other oihoer, or any member, of 
the company has been guilty as aforesaid, and that uo report wltb respect to 
the matter has been made^by the liquidator to the registrar, the Court may, 
on the applioation ol any person interested in the winding up or of its own 
motion direct the liquidator to make such a report, and on a report being 
made accordingly, the provisions of this section shall have effect as though the 
report has been made in pursoauce of the provisions of Rub-sootion (2) 

(6) If, where any matter is reported or referred to the registrar under this 
Section, he considers that the case is one in which a prosecution ought to be iufiti- 
tuted, he shall place the papers before tbe Advocate General or the public prosecator 
and if advised to do so institute proceedings: ' 

Provided that no prosecution shall be undertaken without first giving the 
accused person an opportunity of making a statement in writing to the reglstrs r 
and of being heard thereon. 

(7) Notwithstanding anything contained in the Indian Evidence Act, 1872, 
when any proceedings are instituted under this section it shall be the duty of the 
liquidator and of every officer and agent of the company past and present (other 
than the defendant in tha proceedings) to give all assisLunoe in connection with 
the prosecution which be is reasonably able bo give, and for tbe purposes of thit 
subsection the expressiou *agent' in rjlation to a company shall be deemed to 
include any banker or legal adviser of tbe company and any person employed by 
the company as auditor, whether that person is or is not an officer of the company. 

(8) If any person fails or neglects to give assistance in manner required by 
sub-sectiOD (7), the Court may, on the application of the registrar, direct that 
person to comply with the requirements ol the said Bub<seotion, and where any 
such application is made with respect to a liquidator, the Court may, unless it 
appears that the failure or neglect to comply was due to tbe liquidator not having 
in his hands sufficient assets of the company to enable him so to do, direct that the 
costs of the application shah be borne by the liquidator personally. 

238. Penalty (For false avkieiice. If any p0rBOn, upon any examination 
upon oath authorlsod under this Act or in any affidavit, deposition or solemn 
affirmation, in or about the winding up of any eompany under this Act, or other* 
wise in or about any matter arising under this Act, intentionally gives false evide* 
noe, he shall be liable to imprisonment for a term whioh may extend to seven years, 
and shall also be liable to fine. 

238A* Ponal provisioB (1) If any personi being a past or present 
director, managing agent, manager or other officer of a company which at the time 
of the oommission of the alleged ofienoe is being wound up whether by or under 
the supervision of tbe Court or voluntary or is subsequently ordered to be wound up 
by tbe Court or subsequently passes a resolution for voluntary winding up — 
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(a) does not to the best of his knowledge and belief fully and truly 
discover to the liquidator all the property, leal and personal^ of the 
company and how and to whom and for what consideration and 
when the company disposed of any part thereof, except such part as 
has been disposed of in the ordinary way of the bosineas of the 
company; or 

(b) does nob deliver up to the liquidator, or as he directs, all such part 
of the real and personal property of the company as is in his custody 
or under his control, and which he is required by law to deliver up; or 

(o) does not deliver up to the liquidator, or as he directs, all books 
and papers in his custody or under his control belonging to the 
company and which he is required by law to deliver up; or 

(d) witbiu twelve months next before the commencement of the 
winding up or at any time thereafter conceals any part of the 
prox>erty of the company to the value of one hundred rnpees or 
upwards or conceals any debt due to or from the company; or 

(e) within twelve months next before the commencement of the 
winding up or at any time thereafter fraaduleutly removes nny part 
oC the property of the company to the value of one hundred rupees 
or upwards; or 

(C) makes any material omHbioii m any statement relating to the affairs 
of the company; or 

(g) knowing or beheving that a false debt has lieen proved by any 
person under the windiug up, fuiU tor the period of a month to 
inform the liquidator thereof; or 

(h) after the commencement oC the wiodiniv up prevents the production 
of any book or piper affecting or relating to the property or affairs 
of the company; or 

(i) wnthin twelve mouths next before the commencement of the windi- 
ng up or at any time thereafter, conceals, destroys, mutilates or 
falsifies, or is privy to the concealment, destruction, mutilation or 
falsification of any book or paper affecting the property or affairs 
of the company; or 

(j) within twelve mouths next before the commencement of the wind- 
ing up or at any time thereafter makes or is privy to the making of 
any false entry in any book or paper affecting or relating to the 
property or affairs of the company; or 

(k) within twelve months next before the commencement of the wind- 
ing up or at any time thereafter fraudulently parts with, alters or 
makes any omission in, or is privy to the fraudulent patting with 
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* altering or making any omisBion in any, dooument afTecbing or 

relating to tbe property or affairs of the oompany; or 

(1) alter the oommeooement ol tbe winding np or at any meeting of 
the creditors of tbe company within twelve months next before the 
oommencement of the winding up, attempts to account for any 
parts of tbe property of the company by fictitions losses or expen- 
ses; or 

(m) has within twelve months next before the commencement of tbe 
winding up or at any time thereafter, by any false representation or 
other fraud, obtained any property lor or on behalf of the company 
on credit which the company does not sal^sequently pay for; or 

(d) within twelve months next before the commencement of the wind- 
ing up or at any time thereafter, nnder the false pretence that tbe 
company is carrying on its business, obtains on credit, for or on 
behalf of tbe company, any property which ^ the company does 
not subsequently pay for; or 

(0) within twelve months next before the commencement of the wlnd- 
ing up or at any time thereafter pawns, pledges or disposes of any 
property of the company vs’hich has been obtained on credit and has 
not been paid for, unless such pawning, pledging or disposing is in 
the ordinary way of the basiness of the company; or 

(p) is guilty of any false representation or other fraud for the purpose 
of obtaining the consent of tbe creditors of the company or any of 
them to an agreement with reference to the affairs of the company 
or to the winding up: 

be shall be punishable, in tbe case of the offences mentioned respectively in clauhes 
(m), (n) and (o) of this sub-sociiou, with imprisonment for a term not exceeding 
five years, and, in the case of any other offence, with imprisonment for a term not 
exceeding two years: 

f 

Provided that it shall bo a good defence to a charge under any of clauses (b), 
(c), (d), (f), (n), and (o), if the accused proves that he had no intent to defraud, and 
to a charge nnder any of clauses (a), (h), (i), and (j), if he proves that he had no 
intent to conceal the state of affairs of the company or to defeat the law, 

(2) Where any person pawns, pledges, or disposes or any property in oircum- 
sfeanoes which amount to an offence under clause (o) of sub-sec bion (1) every j^rson 
who takes in pawned or pledged or otherwise receives tbe property knowing it to be 
pawned, pledged or disposed of, in snob oirounisbanoeB as aforesaid shall be 
punishable with imprisoment tax a term not exceeding three years. 

239. Meclhig to ascerti^ wiskee of credetors or eoMributoiies. ( 1 ) 

Where by this Act tbe Court is authorised in relation to winding up to have regard 
of oreditora nr oontributoriea aa nroved to it bv env sufficient evide- 
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no^i ibiB Court may, il It thinkB fit for ibe purpose of ascetbalniug those -vnaheSt direct ^ 
meetluge of the oreditors or contributories to be called, held and conducted in such 
manner as the Oonrt directs, and may appoint a person to act as chairman of any 
meeting and to report the result thereof to the Court. 

(2) In the oaSe of creditors, regard shall be had to the value of each oredt- 
ior’s debt. ^ 

(B) In the case of contributories regard shall be had to the number of votes 
conferred on each contributory by the articles. ^ 

240. Documents of company to be evidence. Where any company 
being wound up, all documents of the company and of the liquidators shall, an 
between coutribu tones of the company, be prima facie evidence of the truth of all 
matters purporting to be therein recorded.' 

241. Inspection of documents. After an order for a winding up by or 
subject to the supf'rvision of the Court, the Court may make such order for inspec- 
tion by creditors and contributories of tho company of its documentfc as the Court 
thinks ]UBt, and any documents m the posbcssion of tijc company may bo inspccied 
by creditors or contributories accordiugly, but not further or otherwise. 

242h Disposal of documents of company. (I) When a company has 
lieen wound up and is about tj be dissolved, the documents of the compiviiy and of 
the liqunjatorh may be disposed of as follows (that is to say): — 

(a) in the case of a winding up by or ^ubjeot to tbo supervision of the 
Court, in such nny as the C ytiit directs, 

(b) in the case of a voluiitory winding up. iii such way as the company 
by extraordinary resolution directs 

(2) After three years from the dibsolutiou of the company, no responsibility 
shall rest on the company or the liquidators, or any person to whom the custody of 
the documents has been committed, by reason of the same not being forthcoming 
toebny person claiming to be mterosted therein, 

243. Power of Court to declare ditsolution of company void. 

(1) Whore a company has been dissolved, tho Court may at any time within two 
years of the date of the dissoJution, on an application being made for tbo purpose 
by the liquidator of tbo company or by any other person who appears to the Court 
to be interested, make an order, upon such terms os the Court thinks declaring 
the dissolution to have hoen void, and thereupon such proceedings may be taken as 
flight have been taken if the company had not been dissolved. 

(2) It shall be the duty of the person on whose application the order ivas 
made, within twenty-one days after the making of the order, to file with the registrar 
a certLded copy of the order, and if that person fails so to do he shall be liable to a 
due not exceeding fifty rupees for every day during which the default continues. 

244. Information ai to ponding liquidations. (1) Where a company is 
being wound up, if the windmg up is not concluded within one year aftei: its com- 
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^ menoement, the liquidator aball, once iu each year and at intervals of not more 
than tvfelve months, until the winding up is concluded, hie in Court or with the 
registrar, as the case may 1^, a statement in the prescribed form and containing 
the prescribed particulars ^th respect to the proceedings in and poeition 
of the liquidation. 

(2) Any person stating himself in writing to he a creditor or contributory of 
the company shall be entitled, by himself or by his agent, at all reasonable times, 
on payment of the prescribed fee, tq inspect the statement, and to receive a copy 
tbereof or ex|pct therefrom; but any person unlrubhfully so stating himself to be a 
creditor or contributory shall bo deemed to be guilty of an offence under sectdou 
]82 of the Indian Penal Code, and shall be punishable accordingly on tba applica- 
tion of the liquidator. 

(3) If a liquidator fails to comply with the requimments of this section, be 
shall bo liable to a fine not exceeding live hundred rupees for each day during 
which the default continues. 

(4) When the statement is filed in Court a copy shall simullaneouoly bo filed 
with the registrar and shall be kept by him along with the other records of the 
company. 

244A* Payment fay liquidator into bank. (1) Kvery liquidator of a 
company which is being wound up by the Court shall, in such manner and at such 
times OB may be prescribed, pay the money received by him into a schedule Imnkd 
as defined in clause (e) of section 2 of the Beserye Bank ol India Act, 1934 : 

Provided that if the Court is satisfied that for the purpose of carrying on the 
boainess of the company or of obtaining advances or for any other reason it is for 
the advantage of the creditors or contribntones that the liquidator shonld have an 
account with any other bank, the Court may authorise the liquidator to make 
payments into or out of such other bank as the Court may select and thereupon 
those payments shall be made in the proscribed manner. 

(2) If any such liquidator at any time retains for more than ton days a sum 
exceeding five hundred rupees or such other amount as the Court may in any par- 
ticular case authorise him to retain, then, unless he explains the retention to the 
eafisfaotiqn of the Court, he shall pay interest on the amount so retained in excess 
at the rate of twenty jiei cent, per annum and shall be liable to disallowaiica of all 
or such part of his remuneration as the Court may think just and to be removed 
from his office by the Court and shall be liable to pay any expense occasioned by 
reason of his default. 

(9) A liquidator of a company which is being wound np shall open a special 
banking account and pay all sums received by him as liduidator into such account. 

244B. Undainiad divid^Miils and nmiuitributed auels to be |Mud into 
Companies Liquidation Account. (1) Where any company is being wound up, 
if the liquidator has in his hands or under his control any money of the company 
representing unclaimed dividends payable to any creditor or undistributed assets 
lefundab^e to any contributory whioh have remained unclaimed or undistributed 
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for six months after the date on which thei^ beoami^ payable or refundable, the 
liquidator shall forthwith pay the said money into the Beserve Pank of India to 
the credit of the Gent||l Govemmeiit in an account to be called the Companies 
Llquldatoin Account, and the liquidator shall, on the disaolutiou of the company^ 
similarly pay into the aaid account any money representing unclaimed dividetide 
or undistributed assets in his bands at the date of dissolution. 

(2) The liquidator shall, when making any payment referred to in sub-pco- 
tion (1), fumieh to such olUccr as the Central Government may appoint in this 
behalf a statement in the praRcrilied form setting forth in respect of all sums in* 
eluded in such payment the nature of the sums, the names and last known ad^ 
dresses of the persons enbitlsvl to participvte therein, the amount to which each is 
entitled and the nature of Ins claim thereto, and such other particulars as may be 
prescribed, 

(3) The receipt of the Respi \ e T »Miik of India for iniv money paid to it 
under Buh-sectiou (I) hhall lie an effectniil discharge of the liquidator in Tespect 
thereof. 

(4) Where the company i*:i lieiiig wound up by tlie Court, the liquidator shall 
make the payments referred to in bub-section (1) by transfer from the special 
banking account lefencd to in snb-sectioii (.'>) of section 24iA, and wheru the 
company ib wound up >*olaMtaiiIy, or subject to the supervision of the Court, the 
liquidator sball, when filing t sLafcinent in puisuauce of Mib-seclion (1) of section 
244, indicate the sum of money which m payable to the Hosorve Bank of India 
under suVsection (1) wbicli lie lus had ni Ins hand'? or under bis control during the 
si^ mouths preceding the date to which the ‘^aid statement n brought down, and 
shall, within tourtean day'- of I he date ol filing the said statement, puy that sum 
into the Companies T/iquidalioii Account. 

(5) Any petbou cluimiug to be entitled to any money paid into the Com- 
panies liquidation Account iii purauauce of this section may apply to the Court 
for an order for payment thereof, and the Court, if satisfied that the peition claim- 
ing IS entitled, may make an oidcr for the payment to that person of tlie sum due : 

Provided that Iiefore making mt h order the Court shall ctiust* a notice to bo 
served on such officer as the Central (Internment may appoint in this behalf calling 
on the officer to show cause within one^nionth from the date ot the service of iho 
notioe why the order should not bo made. * 

(6) Any money paid into the Companies Iiiquidaliod Account in pursuanoe 
of this section, which remainu unclaimed thereafter for a period of fifteen years, 
shall be transferred to the general revenue account cf the Central Government ; but 
any claim preferred under sub-section (5) to any money so transfeired shall be 
allowable os If such transfer bad not been made, the order for payment on ,sach 
claim being treated as an order for refund of revenue* 

(7) Any liquidator retaining any money which should have been paid by him 
into tlie Qompanies Liquidation Account under the section shall pay interest on the 
amount retained at the rate of twenty per cent per annum and sliall also be liable 
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to pay any expenses oooasionod by reason of his default, and, where the winding np 
is by or nnder the supervision of the Court, he shall also be liable to disalldwance oi 
an or BUoh part of his remuneration as the Court may tbmk jpst and to be removed 
from bus offioe by the oompany. 

(8) Kothing in this section shall apply in relation Lo companies with objects 
oonfined to a single Province which arc not trading corporations 

* 248 » Court or pereou before whom affidavit may be sworo ( 1 ) 

Any a£5davit tequired to be sworn under the provision ol for the purposes of this 
Part may be sworn in British India, or elsewhere within the dominions of Hia 
Majesty, before any Court, Judge or person lawfully authorised to take and receive 
afddavits, or m any part of India other than British India before an; Court autho 
used or continued by the Central Government or the Crown Representative, or m 
any plsrce outside His Majesty's dominions before any of ILis Majesty's Consuls oi 
Vice Consuls. 

(2) All Courts, Judges, Justices, Commissioners, and persons acting judicially 
in British India shall take judicial notice of the seal or stamp or siguatnre (as the 
case may be) of any such Court, judge, jieison, Consul or Vice-Consul, atiacbed, 
appended or subscribed to anj such affidavit or to any other document to bo used 
for the purposes of this Part, 


Rules 

246. Power of High Court to make rules. (1) The High Com t 
may, from time to time, make rules consistent with this Act and w tU tlio Code 
of Civil Procedure, 1908, oouceming the mode of proceedings to be had for wind 
mg up a company m such Court and m the Courts suhordmaie thereto and foi 
voluntary wtndmgup (both members' and creditor's), for the holding of meeimgs 
of cieditors and members in connection with pioceedings undei section 15^1 of 
this Act, and for giving effect to the proviBions bereiiibofore c on tamed as the 
reduction of the capital and the sub-diribioiiq of the shares of a company 
generally for all applications to be made to the Court untUr the piovifaion^ of 
this Act and shall make rules providing foi all mat tots leUting to the winding 
up of companies which, by this Act, aie to bo piesciibed 

(2) Without prejudice to the genorahty of the foiegoing power, the 
High Court may by such rules enable or require all or any of the powers and 
and duties coniened and imposed on the Couit by the Act, in lespeot of the 
matters following, to be exorcised or performed by the ofifcial liquidator, and 
subject to the control of tha'Court, that is to say, ^e powers and duties of the 
Court ID respect of — 

(a) hedging and conduotmg meetings to ascertain the wishes of 
Uiwditoxfi and contributories, 

(b) «Mmg lists of ooutnbutones and rsotifyitig the register of mem- 
bers where required, and odUectmg and applying the awets; 
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(c) reqairing tdelivcry of propeHj or docnmoutB to the l]q^i^&tor. 

(d) mtvktog calls; 

(e) fbciog a time witbiu which debta ahd olaime mast be proved : 

Provided that the official liquidator Shall not, without the epeoial leave of the 
Court, rectify the register of members, and shall not make any call without the 
Fpeoial leave of the Court. 

REMOVAL OP DEFUNCT CO]MPANIES FROM BBGISTEE 

247. Regiitrarmay etirike defanct con^Mny off regietor. (1) Where 
the fcgistrar has reasonable cause to believe that a company is not carrying on 
ness or in operation, he shall send to the company by post a letter inquiring whe- 
ther the company is carrying on husmess or in operation. 

(2) If the registrar does not within one mdnlh of sending the letter receive 
any answer thereto, he shall within fourteen days after the expiration of the month 
send to the company by post a registered letter referring to the first letter, and 
stating that no auswer thereto has been received and that, if an answer is not 
received to the second letter within one month from the date thereof, a notice will 
be published in the official Gazette with a view to striking the name of the company 
of! the register. 

(3) Tf the registrar either receives an answer from the company to the effect 
that it is not carrying on business or in operation or does not within one month 
after sending the second letter receive any answer, he may publish in the ofTicial 
Gasstte, and send to the company by post a notice, that, at the expiration of three 
months from the dato of that notice, the name of the company mentioned therein 
will, unless cause is shown to the contrary, be struck off the register and the 
company will be dissolved. 

fi) If, in any case where a company is being wound up, the registrar has 
reasonablo cause to believe cither that no liquidator is acting or that the affairs of 
the company are fully wound up, and the returns required to be made by the 
liquidator have not been made for a period of six consecutive months after notice 
by the registrar demanding the returns has been sent by post to tlie company, or to 
the liquidator at his last known place of hiisinoss, the registrar may publish in the 
official Gazette and send to the company a like notice as is provided in the last 
preceding sub^section. 

(5) At the expiration of the time montioned in the notice the regbstrar may,^ 
unless oaijusa to the contrary is previously shown by the company, strike its name 
off the shall publish notice thereof in the Official Gazette, and, on the 

publication in the Official Gazette of this notice, the company shall be dissolved : 
Provided that the liability (if any) of every diteotor and member of the company 
B^ll continue and may enforced as if the company bod not been dissolved, 

(C) If a company or any member or creditor J^lreof feels aggrieved by the 
company having been struolc CfHt the register, the Oourt, on the applioatlon of the 
company or member or creditor, may, if satisfied that the company wae at the time 
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of the striking off carrying on business or in operation, or dtherwifie that it is just 
that the oompany he restored to the register, order the name of the company to be 
restored to the register, and thereupon the oompany shal] be deemed to have con* 
tinoed in existence as if its name had not been struck off; and the Court may by 
the order give such directions and make such provisious as seem just for piaciug the 
company imd all other persons in the same position as nearly as may be as if the 
name of the company had not been struok off. 

(7) A letter or notice under this section may bn addrest^ed to the company 
at its reg^tcred office, or, if no ofhee has been registered^ to the care of some 
direotorr manager or other offloer of the company, or, if there is no director, 
manniger or other officer of the company whose 'name and address are known to 
the registrar, may be sent to each of the perason*; who subscribed the uiemorandum, 
addressed to him at the address meotioued in the memorandum. 

PART VI 

Registration Office and Fees 

248. Ragistratioii Offices. (1) For the pnrpose of the registration of 
companies under this Act, there shall be office at such jiilaoes as the Central 
Government thinks fit, and no company shidtb l>e regi.^.tered except at an office 
within the province in which, by the mtmorandnni, the registered office of the 
company is declared to be ehiablisbed . 

(2) The Central Government may appoint such regmtrarR and assistant, 
r^lstrars as it thinks necessary for the rcgistra'-icni of companios under this Act, 
and may make regulations with respect to their duties, 

(3) The salaries of the persons appioiuted under this sfection shall be fixed by 
the Central Government. 

(4) The Central Government maj^ direct a seal or seals to be prepared for the 
aafchenticaiioD of documents required for or contiecled with the registration of 
companies, 

(5) Any person may inspect the documenl-s kept l>y the registrar on payment 
of such fees as may be appointed by the renbrnj Govt r>unent, not exceeding one 
rupee for eaeb inapsetion; and any person may reqairc n certificate of the incoipo- 
ration of any oompauyi or a oopy or extract of any other document or any part of 
any other dooumonl, to he certified by tlie registrar cm payment for the oettifieate, 
certified copy or extract, or of such fees as the Central Oeyverument may appoint 
not exceeding three rupees for a certifioato of incorporabion, and not exceeding six 
annas for every hundred words or fractional part thereof required to be copied. 

(6) Whenever any act is by this Act directed to l)e done to or by the regisirar 
it shall, until the Central Government otbcrwiise directs, be done to or by the 
existing registarar of joint stock companies or in his absence to or by such person as 
the Central Qovemmefit may for the time being authorise, but in the event of the 
Central Government altering the oonstitniion of the existing registry offices or any 
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of them, any moh act sball bo done to or bj such officer and at such place wiiih 
reference to tbe local aibnation of the registered pffioe of the companies to be regis- 
tered as the Central Government may appoint, 

249, Face, (1) There shall be paid to the registrar in respect the 
several matters mentioned in Table B in the First Schednle the several fees therein 
specified or such smaller fees as the Con teal Govemment may direct, 

(2) All fees paid to the registrar in pm'snanoe of this Act ^ali be accounted 
for to the Crown. 

249A. Enfbrciiig sobmiaeion of retoras and doeuniMts lo registrar. 

(1) If a company, having made default in complying with any provision of this 
Act which requires it to file with, deliver or send to, the registrar any retam^ 
ac count or other dooumeut, or to give notice to him of any matter, fails to make 
good the default within fourteen days after the service of a notice on the company 
requiring it to do so, the Court may, on an application made to the Court by any 
member or creditor of the company or by the registrar, make an order directing the 
company and a)p^ officer thereof to make good the default within such time os may 
be specified in the order. 

(2) Any such order may provide that all costs of and incidental to the 
application shall bo borne by the company or by any officers of the company 
responsible for tbe default. 

(B) Nothing in this section shall be taken to prejudice the operation of any 
enactment imposing penalties on a company or its officers in respect of any such 
default as aforesaid. 


PART VII 

Application of Act to Companies formed and 
registered under former Companies Acts 

250. Application of Act to Companies formed and regUtered un* 
der former Companies Acts. lu the aj^ication of this Act to existing compa- 
nies, it shall apply in the same manner in the case of a limited (i^ompany,^ other 
than a company limited by guarantee, as if the company had been formed and 
registered under this Act as a company limited by shares; in the case of a com^ 
pany limited by guarantee, as if the oompany had been formed and registered un- 
der this Act as a oompany limited by guarantee; and, in the case of a company, 
other than a limited oompany, as if the company had been formed and registered 
under this Act as an unlimited company; 

Provided that^ 

(1) nothing in Table A in the First Bchedule shall apply to a company 
formed and registered under Act XIX of 1867 and Act VII of I860, 
or either of them, or under the Indian Companies Act 1606, or tbe 
Indian Companies Act, 1882; 
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(i) reference, or ImpUecl, to the date of regietratioti ehall be 

construed oe a reference to the date dt which the company woe 
registered under Act No. XIX of ]857 and Act No. VII of 1860, or 
either of them, or under the Indian Companies Act, 1866, oi the 
Indian Companies Act, 1892, as the case may be 

251. Application of Act to Companies regUtered but not formed un- 
der former Companies Acts This Act shalJ apply to every company registered 
but not formed under Act No. XIV of 1B57 and Act VII of 1860 or either of them, 
or under the Indian Companies Act, 1866, or the Indian Companies Act, 1882, m 
the same manner as it is hereinafter in this Act declared to apply to companies 
registered but not formed under ibis Act; 

Provided that leference, express or implied, to tlie date of registrabon shall 
be construed as a reference to the date at w'hiob the company was registered under 
the said Acte or any of them. 

252 Mode of transferring. A company registered undor Act XTX of 
1857 and Act VIl of 1960 oi either of them may cause its shares to be transferred 
in the manner bithorto in use, or in such other manner as the company may diioct. 

PAKT VIII 

Companies Authorised to Register under this Act. 

253* Companies capable of bauag registered (1) With the excep- 
tions and subject to the provisions mentioned and contained m this section, — 

(i) any company coubisting of Be\ en or more mombere, which was lu 
existence on the first day of eighteen hundred and eighty-two 
including any company registered undef> Act No, XIX of 1957 and 
Act No VIl of 1860 or either of them, and 

(ii) any company formed after the date aforesaid whether before oi after 
the commencement of this Act, in puibuanee of any Act of Parlia- 
ment or Indian Law other than this Act or of Letters Patent, or 
being otherwise duly constituted according to law, and consisting of 
seven or more memliers; 

may at any time register under this Act as an pjehmited company or as a company 
limited by shares, or as a company limited by guarantee and the registration shall 
not be invalid by reason that it has taken place with a view to the company being 
wound up : 

(2) Provided as follows ; — 

(a) a company having the hability of its members limited by Act of 

Parliament or Indian Law or by Letter Patent, and not being a 
joint-stock company as hereinafter defined, shall not register in 
pursuance of this section ; * 

(b) a company having the liability of its Members limited by Act of 
Parliament or Indian Law or by Letters Patent shall not registeri n 
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pursuance of this section as an unlixn^tod company or asa obmpany 
lilted by guat antes, 

(c) a company that is not a jOint-stock company as hereinafter defined 
shall not register in pnrsiiance of this section as a company hiiuted 
by fiharcB , 

(d) a company shall not register in pursuance of this section without 
the assent of a majority of snob of its members as are present in 

’ jiorson or by proxy (in cases where proxies are allowed by the 

articles) at a general meeting summoned for the purpose ; 

fe) whore a company not having the liability *of its members limited by 
Act of Parliament or Jndisn Law or by LetteA Patent is about to 
register as a limited company, the majority required to assent as 
aforesaid shall consist of not less than three-fourths of the members 
piesent m person oi by proxy at the meeting , 

(1) where a company le about to register as a company limited by gua- 
rantee, the asbent to its being so registered shall be accompamed by 
a resolution declaiing that each member undoitakes to contribute 
to the assets of the company, m the event of its being wound up 
while he is a member or witbin one year afterwards, for payment 
of the debts and liabilities of the company contracted before he 
ceased to be a member, and of the costs and expenses of winding up 
and for the adjustment of the lights of the contributories among 
thorn jelvos such amount as may be required not exceeding a speci- 
fied amount 

(3) In computing any majority under this section when a poll is demanded 
regal d shall be bad to the number of votes to which each member is entitled ac- 
cording to the articles. 

(4) A company regiatered under the Indian Companies Act, 1882, shall not 
bo registered m porsuanoe of this section 

254. Definitioa of ‘*joiat-stock company ” For the purposes of this 
Part as far as relates to registration of companies as comx>anios limited by shores, 
a joint stock company means a company having a perms neut paid up or nominal 
share capital of fixed amount divided into shares, also of fixed amount, or held and 
transferable as stock, or divided and held partly m the one way and partly m the 
other, and formed on the principle of having for its members the holders of those 
shares or that stock, and no other persons and such a company, when registered 
with limited liability under this Act, shall be deemed to be a company limited by 
shares 

255 Requirements for regutrntiosi by joint-stock compnnies. 

Before the registration in pursuance of this Part of a joint-atock company, there 
shall be delivered to the registmr the followmg documents (that is to say) ' — 

(1) a hst showing the names, addresses and oocnpation of all persons 
who on a day named m the lust, not being more than six clear days 
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before the^day of regietrafeion, were member^ of tlie oompany, with 
the addition of the shares or stock held by them respectively, 
distinguishing, m cases where the shares ore numbered, each share 
by its Dumber , 

(2) a copy of any Act of Parliament, Indian Law, Royal Charter, Letters 
Patent, deed of settlement, contract of co partnery or other inbtru- 
ment constituting or regulating the company , and 

(3) if the company is intended to be registered as a limited company, a 
statement specifying the following porticnlors (that is to say) — 

(a) the nominal share capital of the company and the number of shares 
into OYhich it 18 divided or the amount of stock of which it consists, 

(b) the number of shares taken and the amount piid on each share , 

(0) the name of the company, with the addition of the word "Lumted ' 
as the last word thereof , and 

(d) in the case of a company intended to be registered as a company 
limited by guarantee the lesolution declaring the amount ot the 
guarantee 

256 Roquirements for Reffistration by other than joint-stock com- 

panias Before the registration in pursuance of this Part of the company not being 
a jomt-etock company, there shall be delivered to the regi<)ftrar — 

(1) a list showing the names, addresses and occupations of the direc tois 
of the company and 

(2) a^ copy of any Act of Parliament, Indian Law, Ijetters Patent, deed 
of settlement, contract of co partnery or other instramont constitu 
ting or regulating the company , and 

(1) in the case of a company intended to be registered as b corapmy 
limited by guarantee, a cop 3 of the resolution declaring the aniount 
of the guarantee 

257 * Authentication of statemeDt of existing companies The list of 
members and diicctors and any other particulars relating to the company required 
to be dolivoced to the registrar shall be duly vonfied By the declaration of any two 
or more directors or other principal officers of the company, 

255. Registrar mmy require evidence as to nature of company 

The registrar may require such evidence as he thinks neceesary for the purpose of 
satisfying himself whether any company proposing tb be registered is or is not a 
}oint^stock oomiiany ns hereinbefore defined 

2S9. On registration of hanking company with limited liahilily^ 
notice to be given to ciistomers (1) Where a banking company, which was 
in existence on the first day of May eighteen hundred and eighty-two, proposes 
to register as a lumted company, it shall, at least thirty days before so registering 



INDIAN COMPANIES ACT cxxkIx 

give noiiee o! its Intention so to register to every person vfhc hue a banking acooant 
with the company, either by delivery of the notice to him, or by posting it to him 
at, or delivering It at, his last known address. 

(d) If the company omits to give the notice required by this section, then as 
between the company and the person for the time being intmifted in the aooonnt in 
respect of which the notice ought to have been given, and so far as respects the 
account down to the time at which notice is given, but not otherwise, the oertifioate 
of rogUtration with limited liability shall have no operatiaii. 

280. £nemptlofi of eertain companies From paymeni of feest No 

fees shall be charged in respect of the registration in pnrsoanoe of this ^^art of a 
company if it is not registered as a limited company, or if before Its registration as a 
limited company the liabilily of the shareholders was limited by some Act of Parlia- 
meut or Indian Law or by Letters Patent* 

261. Addition of ‘‘Limited** to name. When a company registers in 
pursuace of this Part with limited liability, the word “Limited'* shall form and be 
registered as part of its name. 

262. Certificate of registration of exisibig companies. On com^ 
pbanoo with the requirements of this Part with respect to reigstratioD, and on 
payment of such fees, if any, as are payable under Table B in the First Schedule, 
the registrar shall certify under his band that the company applying for registration 
is inourporated as a company under this Act, and in the case of a limited company 
that, it is limited, and thereupon the company shall be incoi*porated, and shall have 
perpetual Buccession and a common seal. 

263. Vesting of property on registration. All property movable and 
immovable, including all interests and rights in, to and out of property, movable ^ 
and immoveable, and including obligations and actionable claims as may belong to 
or be vested in a company at the date of its registration in porsuance of this Part» 
shall, on registration, pass to and vest in the company os incorporated under this 
Act for all the estate and interest of the company therein. 

264. Saving of exislifig liabilities* Ths registration of a company in 
pursuance of this Fart shall not affect the rights or liabilities of the company in 
respect of any debt or obligation incurred or any contract entered into by, to, with, 
or on behalf of ^ the company before registration . 

265. Centinaalion of existing siiits* All suits and other legal proceed- 
ings which at tho time of the registration of a company in pursuance of this Part are 
pending by or against the company, or the public officer or any member therein^ 
may be continued in the same manner as if the registration had not taken place, 
nevertheless execution shall no{ issue against the effects of any individual member 
of the company on any decree or order obtained in any suoh suit or proceeding; 
but in the event of the property and effects of the company being insufficient to 
satisfy the decree or order, an order may be obtained for winding up the company. 

266. Effect of rogtatradon under AcL Wbem a company is tegisteied 

in pursuance of this FarW 
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(i) all provifliQUB contained in anj Act of Parliament, Indian l>aw, deed 
of aettlnnent, contract of co-partner;, tiottere Patent or other in- 
strument coil stitn ting or regulating the oompaiiji including, in the 
cose of a company registered as a company limited by guarantee, 
the resolution declaring the amount of the guarantee, shall be 
doomed to be eondtions and regulations of tbe company, in the 
<30010 manner and with same incidence as if so much thereof as 
would, if the company had been formed under this Act, have been 
required to be iuberted in tbe memorandum, were contained in a 
registered memorandum, and the rosidue thereof were oontalnod in 
registered articles; 

(ii) all the proTlaions of this Act sbafl npply to the company and the 
raemljers, ocnatributories and creditors thereof, in the same manner 
in all respects as if it had been formed under this Act, subject as 
follows (iliat is to say) — 

(u) the regulations in Table A ia the First Schedule shall not apply 
unless adopted by special resolution; 

(b) tbe provisions of this Act relating to the numbering of shares chal) 
not apply to any joint-stock company whose shares are not numbered; 

(c) Subject to the provisions of this section, the company shall not have 
power to alter any provision contained in any Act of Parliament or 
Indian Law relating to the comjiany; 

(d) subject to the provisions of this section, the company shall not have- 
power, without the sanction of tbe Central Government to alter any 
provision contained in any Letters Patent relating to the company 

(c) the comiMny shall not have power to alter any provision contained 
in the Royal Charter or Letters Patent with respect to tbe object 
of the company; 

(i) in the event of the company being wound up, every person shall be a 
contributory, in respect of tbe debts and liabilities of the company 
contracted before regUtration, who is liable to pay or contribute to 
the payment of any debt or liability of tbe company contracted be- 
fore registration, or to pay or contribute to the payment of any sum for 
the adjustment of the rights of the members among themselves in 
respect of any such debt or liability ; or to pay or contribute to tbe 
payment of the costs and expenses of winding up tbe company, so 
far as relates to such debts or liabilities as aforesaid ; and overyr oon^ 
tributory shall be liable to oontribute to tbe assets of tbe ooxnpany, 
in the coarse of the winding up, all sums due from him in respect of 
any liability as aforsaid: and in the event of the death or insol- 
vency of any contributory, tbe provisions of this Act with respect to 
tbe legal representatives and beips of deceased oontribatories, and 
with reference to the assignessof insolvent contributories, shall apply; 
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Oil) the proYieiom ot this Aot with vospeot to^ 

(») the i^egistration ot an nnlhad^ted oompi^^y aa limited; 

(b) the powers of im tmUmlfced oompany on registration as a limited 
company to increase the nominal oi its ehare capital and to provide 
that a portion of its share capital shall not be Oapable of being calkd 
up except in the event of winding ; ^ 

(o) the power of a limited company to determine that a portion of its 
share oapital shall not be capable of being called up except in the 
event of wfnding up ; 

shall apply notwithstanding any provisions contained in any act of 
Parliament, Indian Law, Hoyal Charter, deed of settlement, ooU’' 
trooi of copartnery, Letters i atent or other instrument constitut- 
ing or regulating the company ; 

(iv) nothing in this section ^hall authorise the company to alter any such 
provisions contained in any deed of settlement, contract of co-part- 
nery, Letters Patent or other instrument constituting or regulating 
the company, as would, il the company had originally been formed 
under tins Aot, have been required to be contained in the memoran- 
dum and are not authorised to be altered by this Act ; 

(v) nothing in this Act shall derogal^e from any lawful power of altering 
iUi constitution or regulations which may, by virtue of any Act of 
Parliament, Indian Law, deed of settlement, control of co-par fcnery, 
Letters Patent or otbor instrument, oonstituting or regulating the 
company lie vested in the company, 

267. Power to substitute memorandum end articles for deed of 
setUement. (1) Subject to the provisions of this section a company registered 
in pursuance of this Part may by special resolution alter the from of its constitution 
by substituting a memorandum and articles for a deed of settleuieiit, 

(2) The provisions of this Act with respect to confirmation bv the Court end 
registration of an alteration ol the object of a company shall, so far os applicable, 
apply to an alteration under this section with the following modifications 

(a) there shall be bUbetituted for the printed copy of the altered memo- 
randum- required to be filed with the rogistriv a printed copy of 
the substituted memorandam and articles ; 

(b) on the registration of the alteration being certified by the registrar, 
the substituted memorandum and articles shall apply to the com- 
pany in the some manner as if it were a company registered under 
this Act with that memorandum and tho^e articles, and the com- 
pany's deed of settlement shall cease to apply to the company* 

(3) An alteration under this section may be made either with tr without 
any alteration of the object of the company under this Act. 
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(4) III this seotioii the expression ^^deed of settlement’' includes any contract 
of oo^partnery or other inefer ament constituting or regulating the company, not 
being an Act of Parliament, an Indian Law, a Boyal Charier or Letters Patent, 

268< Power of court to stay of loetrain prooeedings. The provi- 
sions of this Act with reepeot to staying and restraining suite and legal proceedings 
against a company at any time after the presentation of a petition for winding 
up and before the making of a winding np order shall, in the cose of a company 
registered in pursuance ot this Fart, where the application to stay or rastram is by 
a credito, extend to suits and legal prooeedings against any oontributnry of the 
company. 

269* Suit atayod on winding up order. VVheie an order has been 
made for wiuding up a company registered in pursuance of this Part, no suit or 
other legal proceeding shall he commenced or proceeded with against the company 
or any contributory of the company in respect of an y debt of the company, except 
by leave of the Court, and subject to snch terms na the Court may impoee, 

PART IX 

Winding up of Unregistered Companies 

270. Moaning of "onregistarod company.’’ For the purposes of thin 
Part, the expression “unregistered company” shall not include a railway company 
incorporated by Act of Parliament or by an Indian Law, nor a company registered 
under tlie Indian Companies Act, 1 8C6, or under any Act repealed thereby, or 
under the Indian Campanies Act 1882, or under this Act but save ns aforesaid, 
shall include any partnership, association or company consisting of more ihaii 
seven members. 

271. Winding iip of nnregistored Company, (1) Subject to the 
provisioxiB of this Part, any unregistered company may be wound up under this 
Act, and all the provisions of this Act with respect to winding up shall apply to an 
unregistered company, with the following exceptions and additions : — 

(i) an unregistered company shall, for the purpose of determining ih© 
Court having jurisdiction in the matter df the winding np, be dee- 
med to be registered in the province where its principal place of 
business is situate or, if it Ims a principal place of business situate 
in more than one province, then in each province where it has a 
prinoi^l place of business, and the principal place of business 
situate in that province in which proceedings are being instituted 
shall, for all the purposes of the winding up, be deemed to be the 
registered office of the company; 

(ii) no unregiatered company shall be wound up under this Act volun- 
tarily or subject to supervision; 

(iU) the circumstances in which an unregistered company may be 
wound up are as follows (that is to say):— 
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(a) if (she company u diaaolved or has ceassd to carry on htb ya w VC 
\fi carryiDg on bnymess only for tlie J^nrfipft© of wmdmg dp ttB 
affairs, 

(b) if tbe company is unable to pnj its debts, 

(c) if the Gouit IS of opizuon that it is just and equitable that tbe cdm 
pany should be wound up, 

(vi) on unregistered company sball, for the purposes of this Act, be 
ddemed to bb unable to pa> its debts- - 

(i) if a creditor by assignijneut or otherwise, to whom tbe company is 
indebted in a sum exceeding five bundled rupees then duo, has 
solved on the company, by lea\mg at its principal place of busi- 
niss oi b’v tlclnoiiug to tht seorclary or some director^ manager 
or print ipal oflicei of Ihe company, oi by otliu wise sor\ mg m such 
itianmr as the Couit niny appio\coi direct a demand under his 
^ band iiqmring the compniy to p\^ the sum so duo, and the 
coinpivTiy bns for tinot weehs if ter the service of the demand 
11 eg lot tod to piy the sum oi to seem c or compound for il to 
the satisfaction of the crcditois 

(b) if an> suit oi othei legal proceeding has lieeu. iiiiitituted agamst 
any numboi for any cblit oi domuiid due oi claimed to be due 
liom tbi compaiij oi from him m his charai ter of member, and 
notice in wiitin^ of the instil utjon of the suit or other legal pro- 
teedmy hi\ n-* been BLivtd on tlu compimy by leaving the same 
at itn principal plat o of busmesb or by doh\ermg it to tbe eeoretaiy, 
01 somodiufloi, mmagir oi piincipal ofFnor of the companv 
othei wise •^emng the same m flU( h inimnei as the Court may ap 
pio-vo 01 diitct the (onipan) has not within ton days after service 
of the iiotif e pud sci ured oi compounded foi the debt or procured 
the Hilt oi othei legal proceeding to bo stayed, or ludonimfiad the 
dofendaut to his i o isonablo satidactiou agamsi the suit or other 
legal pioc^eclmg and agunst all costs dami^cs and expenses to be 
im uiicd by lum by uason of the same 

(c) if e\e( ution or other process issued on a deciee or oider obtnmod 
m an> ( ouit m favour of a creditor aganiht the oompanv ox any 
mcmboi theieof as such, oi any person authorised to be sued 
as nominal defendant on behalf of tlie company, is xetumod 
unsatisfied and 

(d) if it 18 othoxwise prosed to the satisfaction of tbe Court that the 
company is unable to pay its debts 

( 2 ) Nothing in this Part shiill affect the operation of any enactment which 
provides for any partnership, assocxation or company being wound up, or bemg 
wound up as a company or as an unregistered company, under any enactmen^ 
repealed by this Act, except that references m any such fiist mentioned enact 
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ment to any fiULU repealed enactment shall be read as references to tlrie cohos- 
pondmg provifuon (li any) of this Act 

(3) Where a company incorporated outside Ihitish India \vlnch has l»oeii 
carrying on bnsmess m British India ccasos to cairy on Irminoss in British India 
it may he wound up as an unregisteied company under this Act, notwithstanduij^ 
that it has heen dissolved or otherwise ceased to exist as a company undei or b> 
virtue of the laws of the country undei which it was incorpoiatod 

272. Contributor iei in winding up of unregistered companies (1) 

In the event of an unregistered tompany being wound up every pci son hhall 
deemed to l>e a contributory who is liable to pay oi contribute to the pa>iiieiit t ^ 
any debt or liability ol the company, or to pay oi contiibuto to the piMnciit of 
any sum foi the adjustment of the rights of the members among tlumsehes, or to 
pay or contiibute to the payment of the costs and e\ptm^es of winding up iIil 
company, and every contiibutoiy shall ho liable to contiibute to the assets of tin 
company all sums duo from him m respect of any suth liability as aforesaid 

(2) In the event of anj contnbutoij dying oi being adjudged insohonl 
the proviBionti of this Ac t with respect to the U^giil leprescntiitiveH and bens of 
deceased contributories, and to the assignees of nisolvont coutiibutoiKs shall npfih 

273. Power to atay or restrain proceedings. Ihe pio'visions of thin 
Act with respect to staying and restraming suits and h gil pioceedmgs ag iinsb a 
t ompany at any time after the piesontition of a petition fox winding up and ticfoi c 
the makmg of a winding up order shall, iii the case of an nuiegibton d comp in v 
where the application to stay or reHtraiii is by a creditoi, o^.tclul to suits and It gtl 
pioceedings against any contributor} of the company 

274* Suits stayed on winding up order. Wheio an oidci has been 
made for winding up an unregisteied comp my, no suit oi otboi legal proceedings 
shall be proceeded with or commenced against any contribnlor} of the coinpin> 
m respect of any debt of the company, except by lo ue of the Cc^uit and subjc 1 1 
to such terms as the Court inn} unpose 

275. Direeti6ns as to property in certain cases. If an uniLgistcncd 
company has no power to sue and be sued in a common name, oi if foi an} leason 
it api)oars expedient, the Court may, by the winding up ordoi, or by any subse 
quent order, direct that all or any pait cf the property, movable and immovable 
and moluding all interests and lights in, to and out of property, movable and iiii 
movable, and inclndmg obligations and actionable claims as may belong to the 
comi>any or to Irnstees on its behalf, IB to vest in the official liquidator by Lis 
ofdcial name, and thereupon the property or the part thereof specified m the ordci 
shall vest s^ccordmgly, and th^ official liquidator may, after givmg Buoh indemmt} 
(if any) as the Court may dueot, bring or defend m his official name any suit oi 
other legal proceeding relating to that property, or necessary to be brought oi 
defended for the purposes of effectually wmding up the comjpany and recovering 
its nroTiertv 
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276* ProvUlouM of tiiu Port comkiti^. The provUions of this Parib 
with reipect to a&Eeftatered oompanies shall ha in addition to, and not in restric- 
tion of, any proviaiona hereinbelore in this Act contained with respect to winding 
up companiaa by the Gonrti and the Court or olficial liquidator may exorcise any, 
powers or do any act In the oases of unregistered companies which might beexerois- 
ed or done by it or him in winding up companies formed and registered under this 
Act; bat an anregistered company shall not, except in the event of its being wound 
up, be deemed to be a compjkny under this Act, and then cnly to the extent provi- 
ed by this Part. 


PART X 

Companies established outside British India 

277. Raqmrwmant* m» to eomponio* ottoblishod oatsido Britlsk Indio. 

(1) Reery company incorporated oaUide British India, #bioh at the commencement 
of this Act has a place of business in British Indie, and every such company which 
after the commencement of this Act establishes such a place of basiness within 
British India, shall, within six months from the ecnssagnoement of this Actor 
wiihin one month from the establishment of snob fhiwe of busineas, as the case 
may be, die with the registrar in the provmce in i^lbeh such place of hnsinese 
w situated, — 

(a) a certified copy of the charter, statutes or memorandum and arti- 
cles of the company, or other instrument constituting or defining 
the constitution of the company, and, if the instrument is not 
written in the Rnglish language, a oeriiiled translation thereof; 

(b) the full address of the registered or principal office of the company; 

(c) a list of the directors and manager (if any) of the company; 

(d) the names and addresses of some one or more persons resident in 
British India authorised to accept on behalf of the company service 
of process and any notices requiiq#* to be served on the company ; 

(e) the full address of that office of the company in British India 
which is to be deemed the principal place of business in British 
India of the company; 

and, in the event of any alteration being made in any such instrument or in any 
such address or in the directors or managers or in the names or addresses of any 
such persons as aforesaid, the company shall, within the prescribcMi time, file with 
the registrar a notice of the alteration. 

(2) Any process or notice required to be served on the company shall be 
sufficiently served, if addressed to any person whose name *<has been so filed ae 
aforesaid and left at or sent by post to the address which has been so filed. 

($) Every company to which this section, applies shall in every year file 
with the registrar of the province in which the company has its principal place of 
bvctineSB — 
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(i) in a case where by the law for the time being in force, of tlia 
company in wbioh the company is incorporated snoh company is 
required to die with the jpablic antbority an ernnaal balance-sheet 
— three copies of that balanoe-sheet and if the balance-sheet does 
not contain all the inforimiion provided for in the form marked 
H in the Tfaard Schedule, encb supplementary statements in 
triplicate as shall famish such infomiaticm; or 

(ii) in a case wliere no such provision is made by the law, for the time 
being in fcM-oe, of the country in wbioh the company is incorpora- 
ted, — such statement in triplicate in the form of a balanoe-sbeet as 
such company would, if it wore a company formed and registered 
under this Act, be required to file in accordance with the provisions 
of this Act. 

(4) Every company to which this section applies and which uses the word 
*^LicnifcecV' as pait of its name, shall — 

(a) in every prospoctus inviting subscriptions for its shaies or deben- 
tures in British India state the country in which the company is 
incorporated; and 

(h) conspicuously exhibit on every place where it carries on business 
in British India the name of the company and the country in 
which the comx>any is incorporated in letters easily legible in 
English characters and wlso, if any place where it carries on busi- 
ness is beyond the local limits of the ordinary original civil juris- 
diotion of a High Court, in the characters of one of the vernacular 
languages used in that place; and 

{fi) have the name of the company and of the country in which the 
comx»any is incorporated mentioned in legible English characters 
in all bill-heads and letter papers and in all notices, advertisements 
and other official publications of the company. 

(5) Every company to which this section applies shall if the liability of the 
mambeTS of the cumpany is limited cause notice of that fact to be stated in 
legible cboraoters in every prospectus inviting Bubsoriptions for its shares, and in 
all billheads and letter papers, notices; advertUements and other official 
pubUoations of the company in British India, and to be affixed on every place 
where it carries on business. 

(6) If any company to which this section applies falls to comply with any 
of the requirements of this section, the company, and every officer or agent of the 
company, shall be liable to a fine not exceeding five hxmdred rupees or, in tbe case 
of a oontinuing ofienc^, fifty rupees for every day during which the defoult 
oonttnues. 


(7) For tbe purposes of this seotiou^ 
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(a) tUd expreasioa meauB oartiiiDd in tUo preBodbed KpaimeT 

to be a true oopj or a coiTact iranslation; 

(b) tlie expreBBion ^^plaoe oi buBuieea'* includes a Bhare transfer or 
Bliare registration ofiioe: 

(c) the exproBsion “director’* inclados any person occupying the position 
of director, by whatever name called ; and 

(d) the expression “prospectus” meaUB any prospectus, uotloe, circular 
advertisement or other invitation, offering to the public £or subs- 
cripLion or purchase any shares or debentures of the company, 

(B) There shall be paid to the registrar for registering any document 
required by this section ^ be filed with him a fee of five rupees or such smaller 
fea as may be proscribed. * 

277A. RaitrictioB on sale and offer for Bale of share. (1) It shall 
not be Ittuinl for Ahy person — 

(a) to issue, circulate or distribute in British India any prospectus 
offciing for SLibbcription shares m or debentures of a company 
iucorpoiated or to be incorporated outside Britisdi India whether 
the coinpanj has or has not established, or when formed will or 
will not establish, a place of business in British India, unless — 

(i) before the it’sue, circulation or distribution of the prospectus in 
British India a copy thereof, certified by the chairman and two 
other directors ot the company as having been approved by resolu- 
iioii of the managing body, has been delivered for registration to 
th(3 registrar; 

(ii) the prospectus slates on the face of it tliat the copy has been so 
delivered ; 

(iii) the prospectus is dated ; and 

(vi) the prospectus otherwise complies with this Port ; or 

(1)) to issue to any person in British India a form of application foi- 
slmres in or debentures of such a company or intended company 
as aforesaid, unless the form is issued with a prospectus which 

^ complies with this Part : 

Pi'ovided that this provision shall not apply if it is shown that the form of 
application was issued in connection with a bona fide invitation to a person to 
enter into an underwriting agreement with respect to the shares or debentures. 

(2) This section shall not apply to the issue to existing members or 
debentm'B holders of a company of a prospectus or form of application relating to 
shares In or debentures of the company, whether an applicant for shares or deben- 
tuires will or will not have the right to renounce in favour ot other persons, but, 
subject as aforesaid, this section shall apply to a prospectus or Conn of application 
whether issued on or with reference to the formation of a company or subsequently. 
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(3) Where any dOQumeiit by whiqh any eliaree in or debentures of n 
eompany tnoorporated outside Britisli India are offered for sale to the pablir 
would, if the company ooxtoemed had been a oempany within the meaning of 
this Act, haye been deemed by virtue of seetion 28A to be a proepectos issued by bbe 
compeny that document shall be deemed to be, for the purposes of this seciio?i, 
a prospectus issued by the company. 

(4) An offer of sharae or debentures for subscription or sale to any pevsort 
whose ordinary business or part of whose ordinary business it is to bay or sell 
•hares of debentures, whether as principal or agent, shall not be deemed an oifei 
to the publio for the purposes of this section. 

(5) Any person who is knowingly reHjtonsible for the issue, oitoulation oi 
dietributicn of any prospectus, or for the issue of a form of application for sharen 
or debentures, in oontrarention of the provisions of this section shafl be liable to a 

fine not exceeding five thousand rupees. 

I* 

(fi) In this section and in section 277B, the expressions 'prospectus' , 'Fhait^ 
and 'debentures' have the same meanings as when used in relation to a company 
Inoorpoiated under this Act. 

277B. Re^nireiMiiU as to p roi pcctm. (1) In order to comply witl« 
this Part a prospectus, in addition to complying with the provisions of ^uh 
olauses (ii) and (Hi) of clause (a) of sub^sectiou (1) of section 27TA, must- - 

(a) contain particulars with respeot to the following matietb: — 

(i) the objecte of the company ; 

(il) the Instminent constituting or defining (be constitution of 
company ; 

(Hi) the enactments, or provisions having the force of an enactment, by 
or under which the inooiporatlon of &e company was effected ; 

(iv) an address in British India where the said instrument, enactment 
or provisians, or copies thereof, and if the same are in a foreign 
language a translation thereof in the English language certified in 
the foesoribed manner, can be inspected ; 

(v) the date on which and the country in which the company was in 
oorporated ; 

(vi) whether the company has established a place of bustness in British 
. ^India and, if so, the addiees of its principal ofiioe in British India • 

iftvided that the provisions of sub-elaUBeB (i), (ii) and (iii) of this clause shall 

in iiheoaae of a pro6(peotafl Issued more than two years after the date st 
Is entitled to commence buahiees ; 

(1^ nfhllet to the pimiBiiotio of this section, state the mfitters speoifiep 
in BUbaeotion (XA) of section 93 mid set out the reports specified ni 
that sedtei : 

Provided that— • 
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^ trhera Kny pto^aotag is paUishad h a aewqpipec adTertisonignt, H 
shall be a soiBoisat oojtoplia&ce sritii the teqainoMat that tiM 
prospeeffta mtiat apdoify tho object with which the ooixi|iMl)iy 
was fenned^ 

(ii) bi section 93 of this Act a fefeTenoe to the articles of (he oomiiaiij^ 
shall be deemed to be a reference to the oonstitotion of the oom|Miny> 

Anp condition requiring or binding any a|^oant for shares or deben*^ 
ipves to waive compliance with any requirement of this section, or puipbrting to 

him with notice of any contract, docnasent, or matter noo ^pecifioally i^er- 
red to in the prospeotos, shall be Void^ 

(B) In the event >4if non^iomplianoe with or contravention of the rBquirOi> 
mente of this sociioix, a director or other person responsible for the prospeotne 
not incur any liability by loason of the nOn^ooinpliance or contravention, 

(a) as regards any matter not disclosed, he proves that he was not 
cognisant thereof ( or 

1 (b) he proves that the non-compliance or contravention arose from an 
honest mistake of foot on his part ; or 

(c) the nonr compliance or contravention was in respect of matters 
which, in tin opinion of the Court denJing with the case, were im*’ 
material or were otherwise such as ought, in the opinion of the 
Court, having regard to all the oiroumstanoes of the case, reason^ 
ably to be excused; 

Provided that in the event of failure to include in a prospeotus a etateuienl 
with respect to the mattere specified in clause (n) of subsection (1) of section 93, 
no director or other person shall meur any liability in respect of the failure Unless 
H be proved that he had knowledge of the matters not diadosed. 

(4) Nothing in this section ahall limit or diminish any liabiUty which any 
person may incur under the general law or this Act, apart from this eeotion. 

WfC. RostikthMi w uamadiit for male of ahuMh (1) It ahall 
not be lawful for any person to go from houae to house offering ahares of a com'* 
pony incorporated outside India for subscription or purchase to toe public or 
any member of the public. 

(2) In this suhoeotton toe expression ^shall* shall not include an offioe used 
lor business pUrposea. 

(3) Any person acting in contravention of this seotioii shall be liable to a 
line not exceeding rupees One htfndied, 

XVTDh Ru ptolM U l toei «f eliui«uuh (1) Hie provisioris oC seolton 10 & to 
117, both inclu^ve, and 190 to 126, both ixiolusive, shall extend to charges on 
properties in British India whKsh are created and to oharges on property in 
Bvitisb India which is acquired after the oommenoentoni of the Indian CbmpeniiM 

If 
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(Amendment) Act, lOSr, by a company incorporated outside British Iiidifi which 
boa an eetablisbed place ot bugineos in British India. 

Provided that reterenoee in the said sections to the registrar shall be deemed 
io be references to the registrar of the province in which the principal place of 
business in British India of snch company is situated, and references to the regi- 
stered oihee of the company shall be deemed to be references to the principal place 
of business in British India of the company. 

Provided further that, where a charge is created outside British India or 
the completion of the acquisition of property takes place outside British India, 
Babclanse (i) of the proviso to sub-section (X) of section 10\) and proviso to sub- 
section (1) of section 109 A shall apply as if the property wherever situated wci^‘ 
situated outside British India. 

(2) This section shall be deemed not hate come into force until the com- 
mencement of the Indian Companies (Amendment) Act, lO.'lR* 

Provided that where the provisions of section 109 and ol sections 117 to 1 20 
have not been complied with in respect of any charge or mortgage created since 
the 16th d.ay of January, 1987, as required by this Act, those provisions shall be 
complied with within four weeks from the commea cement of tbi; liulitin (Join 
panies (Amendment) Act, 198B. 

277£i Notica of appointtnent of foooiiwr. The provisions of secii^!^ 
118 and 119 shall mutatis mutandis apply to the case of oil ooinpanirs incorporated 
outside British India but having an established place of business in British Indui 
and the provisions of section 130 shall apply to such companies to the extent of 
requiring them to keep at their principal place of business in Britiinh India the books 
of account required by that section with resxx^ot io money received and expended, 
Bales and purchases made, uud assets and liabilities in relation to its biibLnoes in 
British India : 

Provided that references in the taid section to the registrar shiill l>e deemed 
to be references to the registrar of the province in which the principal j'hice of 
biisixfeBa in British India of snob company is sitnated and references to the regist- 
ered o£doe of the company shall be deemed to he references to the pi’iDcip.a] plscf 
’of business in British India of the company. 

PART XA. 

BANKING COMVANIPB 

Z77F. Dtffitiitioii of boAking companj* A * bonking company' mean 9 
B compai^ which carries on as its principal business the accepting of deposits of 
mosiey dn current account or otherwise, subject to witbdirawal by cheque, draft or 
order, notwithstanding that it engages in addition in any one or more of the 
following forms of bnsiness, namely : — 

(X) the bortwwing, raising or taking up of money; tlie lending or 
odvaneing of money either upon or without security; the drawing, 
InAldng accepting, discounting, buying, selling, collecting and 
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dealing in blUe of exchange, hocndeee, prommory n^tee, oouponSi 
drafts, bilk) of lading, railway reoipta, warrants, debetntnreB, 
^oertidcates, scr^ and other instmments, and secnriUes whether 
transferable or negotable or not; the granting and iasaing of liters 
of credit, tra^eHers ohecqnes and circa lar notes; the baying, selling 
and dealing in bullion and specie; the baying and Belling of foreign 
exchange including foreign bank notes; the acquiring, holding, 
issuing on commission, underwriting and dealing in stock, itmds, 
shares, debenture stock, bonds, obligations, seourities and invest- 
ments of all kinds; the purchasing and selling of boifds, scrips or 
other forma of soonrities on behalf of constituents or others, the 
negotiating of loans and advances; the receiving of all kinds dif 
bonds, scrips or valuables on deposit, or for safe custody or other- 
wise; the collecting and iranBmittaig of money and securiticB; 

l(!2) acting as agents for Governments or local authorities for any other 
persons or persons; the carrying on of agency business of any des- 
cription other than the business of a managing agent of a company 
not being a banking company including the power to act as attor- 
neys and to give discharges and receipts; 

(B) con irac ting for public and private loans and negotiating and i^-'sa- 
ing the same; 

ii) tlie promoting, ejecting, insuring, gaaranloemg. under urritiug, parti- 
cipating in managing and carrying out of any issue, public or 
private, of State, Municipal or other kmns or of shares, stock, 
debentures or delienture stock of any company, corporation or 
association and tlie lending of money for the purpose of any such 

(5) carrying on and transacting every kind of guarantee and indemnity 
business; 

<6) promoting or financing or assisting in promoting or financing sny 
business imder taking or industry, either existing or new, and 
developing or forming the same, through the mstrumentality 
of syndicates or otherwise; 

{ 7 ) acquisition by purchase, lease, exchange, hire or otherwise of any 
property immovable or movable and any rights or privileges which 
the company may think necessary or convenient to acquire or the 
acquisition of which in the qpinion of the company is likely to 
facilitate the reahsation of any securities held by the company or 
to prevent or diminish any apprehended loss or liability; 

(6) managing, selling and realising all property movable and immo- 
vable which may come into the possession of the company in 
aattsfaction or part satisfaction of any of its claims; 
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(P) acquiring and holding and generally dealing with any property and 
any right, title or interent in any property movable or inunovablc 
which may torm part of the security for any loans or advance or 
which may be connected with any hUch securityi 

(10) undertaking and exeonting trusta; 

(11) , undertaking the adminiatration of estates as executor, trustee or 

otherwise; 

(12) taking or otherwise acquiring and holding shares in any other 
company having objects similar to those of the company; 

(18) establishing and supporting or aiding in the establishment and 
support of associations, institutions, funds, trusts snd conveniences 
calculated to benefit echployees or ex^employees of the company 
or the dependents or connections of such persons; granting 
ions and allowances and making payments towards insurance; 
Bubscribing to or guaranteeing moneys for charitable or benevolent 
objects or for any oxbibitition or for any public, general or useful 
object; 

(14) the acquisition, constrnction, maintenance and alteration of any 
building or works necessary or convenient for the purposes of the 
company; 

(15) eelling, improving, managuig, developing, exchanging, leasing, 
mortgaging, dlepoeing of or turning into account or other* 
wise dealhig with all or any part of the property and rights of 
the company; 

(16) acquiring and undertaking the whole or any part of the busineKS 
of any x^erson or company, when such busmess is of a nature 
enumerated or described in this section; 

(17) doing all such other things as are inoidental or conducive to the 
promoiion or advanoement of the businesa of the oompony. 

Provided that any comi>any which uses as part of the name nnder which it 
carries on hninnesa the word “bank*^ ^‘banker" or banking shall be deemed to be a 
company notwithstanding that the accexdiing of deposits of money on 
onmnt aoopnnt or otherwise, subject to withdrawal by cheque, draft or order, is 
not shown to be the principal bosineBs of the company. 

277 G. liaaltallMi of adMtlos of boitiring eoaipon]r« (1) No com* 
pony formed ajfter tihe commenoemeni of the Indian Oompanles (Amendment) Act, 
1936, for the purpose of canying on husiuess as a banking company or which 
uaee as part of the name under which it proposes to carry on business the word 
banV, banker* or banking*, aball he registered under this Act, unless the memo- 
xandam iimlts the objects of the company to the carrying on of the bushieeBof 
accepting deposits of money on current account or otherwise subject to with* 
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6mxval bjr chequoi draft or otibetwiao along with some or all of tbe lomw ol 
Viosineefi Bpeoifiod in i^tion 277F« 

(2) No banking company whether inootparated in or ontaidB Britiah 
Tndia ahall after the espiry of Wo years from the oouanenjoement of the said Act 
carry on any form of bneineBs other than thoee specified in section 277F. 

Frorided that the Central Ooveinment may, by notification in the of&oial 
(rasette, specify, in addition to the businesses set forth in clauses (1) to (17) of 
action 277F, other forms of buainaas which it may be lawful under this section for 
H banking company to engage in. 

X77HH. Piwhibltlciii of enploniMiit off agwnt and 

reatrictiona on certain fotine of emploarmowt. No banking company, 
whether incorporated in or outside Britieb India which carries on bushiees in 
British India, shall after the expiry of two years from the commencement of the 
Indian Gompainies (Amendment) Act, 1944 employ or he managed by a managing 
agent, or any person whose remuneration or part of whose remuneration takes the 
form of commission or a share in the promts of the company, or any person having 
a contract with the company for its management for a period exceeding five years 
« I any one time. 

Provided that the period of five years shall, for the purposes of this section, 
be computed from the date on which this section comes into force : 

Provided farther that any such contract may be renewed or extended for a 
further period not exceeding five years at a time if and ao often as the directors 
tbmk 6t. 

2771. Restriction on conunoncomont of bnsinoso nnd nondiliMc 
for enrryias on bnrinoss by banking company* (1) Notwithstanding any^ 
thing contained in section 103, no banking company incorporated under this Act 
on or after the 15th day of January 1937 shall oommenoe basmess unless shares 
have been allotted to an amount sufficient to yield a sum of at least fifty thousand 
rupees as working capital, and unless a declaration duly verified by an affidavit 
signed by the directors and the manager that such a sum has been received by way 
of paid up capital has been filed with the registrar. 

(2) No hanking company, whether inoorpor^ed in or outside British India, 
if incorporated on or after the 15th day ol January 19S7, shall, alter thg expiry 'of 
two years from the commencement of the Indian Oompsaiies (Amendment) Act, 
1944, carry on basmess in British India unless it aaWfies the following conditions, 
namely > 

(a) that the subsoribed capital of the company is not Ibsb i^an half the 
authori^ capital, and the paid up capital is not less than half tiib subsoribed 
capital, and 

(b) that the capital of the company consistB of tibares only, Or ordinary 
shares send snoh preference shares as may ihave been israed before the commehns- 
ment of the Indian Oompaniee (Amendment) Act, 1944, only, and * 
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* (c) that Ibe votitig rights of all Bbareholders are strictly proporiionate <o 

the contribution made by the fihareholder, whether a preference Bharebolder or un 
ordinary Bharebolder, to the paid up capital of the company. 

277J, Prohibikiofi of eluurgo on unpaid capital. No banking company 
BbaU create any charge upon any unpaid capital of the company, and any buch 
charge shall be invalid. 

277IC RoBcrve fund. (1) EVury banking rompony shall, after the com> 
xnenoement of the Indian Coinptin les (Amendment^ Act, ItlHO, maiutam a reserve 
fund. 

(2) Every banking couipiny sh ill out of ibe declared profits of each year 
and before any dividend is declared tiaiisfer a sum eiiuivalent to not less than 
twenty per cent, of snob profits to the reserve fund until the amount of the said 
fund is equal to the paid up capital. 

(3) A banking company Bhall iiivesL Ihe amount standing to the credit of 
its reserve fond in Government securities or in securities mentioned or referred to 
in section 20 of the Indian Trusts Act, 1982, or keep deposited m ft fp.‘cifil account 
to be opened by the company for ibe purpose in a scheduled hank as defined \n 
clause (e) of Bection (2) of the Reserve Bank of India Act, lUH-i : 

Provided that the provision of the sub-sectiQU shall not apply to « banking 
company incorporated before the oommoncemeu b of the Indian C’ompftinies 
(Amendment) Act, 1924, till after the expiry of two years troni the commencement 
of the said Act. 

277L. Caak reaurve. (1) Every banking company shall maintain by 
way of cash reserve in coob a sum equivalent to at least one and a half cent, of 
the time liabilities and five per cent, of Ibe demand liabilities of such company and 
shall file with the registrar before the tenth day of every month three copies of a 
state ment of the amount bo held on the Friday of each week of the preceding 
month with particulars of the time and demand libilitics of each such day. 

(2) ^ For the purpoees of sub-sectiou (1) ^'demand liabilities” means liabitioe 
which must be met on demand, and “time liabiUes" means liabities which arc not 
demand liabities. 

(3) Nothing m this section or in Becion 277K shall apply to a scheduled 
ba-nly as defined in clause (e) of section 2 of the Reserve Bank of India Act, 1934. 

(4) If default is made in complying^ith the requirement of section 2770 » 
section 277H, section 277HH, section 2771, section 277J, section 277K or section 
I77M or with the requirement of this section as to the maintenance of a cash 
reserve, every director or other officer of the company who is knowingly and wil- 
fully a party to the default shall be liable to a fine not exooeding five hundred 
rupees for evet^ day during which the default continues, and if default is made itt 
complying w^th the requirement of this section as to the filing of the Statement 
referred to in sub-seotion (1), to a fine not exceeding one hundred rupees for every 
day during with the default continues. 
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j27YM* RffttricUm on of utliiiiikirf ecnnpMiM* (1) A 

Ijanking company BhaB not form any subsidiary oompany emept a subsidiary 
company formed lor the purpose of undertaking and executing trusts^ undnrtuj^dng 
the administTaticn of estates as executor, trustee or oiberwifie and siiicb other 
purposes set forth in Section 277F as are incidental to the bueineas of accepting 
deposits k money on current ^account or othorwise, 

(2) Save as proNTlded in sub^secticm (1), a banking company shall not bold 
shares in any company whether as pledgee, mortgagee or absolute owner pf an 
amount exceeding forty per cent, of the issued share capital of the company ; 

Provided that nothing in this sub-section shall apply to shares held by a 
Iwiking company before the commencement of the Indian Companies (Amend- 
ment) Act, 19B6. 

277N. Rower of Court to stay proceeding. (1) The Court may on 
the application of a banking company which is temporarily unable to meet its 
obligations make an order staying the commencement or continuance qf all actions 
and proceedings against the company for a fixed period of time on such terms and 
conditions as it shall think fit and proper and may from time to time extend the 
period. 

(2) No BUch application shall be maintainable unless accompanied by a 
report of the registrar: 

Provided, boweveri the Court may, for sufficient reasons, grant interim 
relief, even if the application is not accompanied by such report. 

(3) The registrar shall for the purposes of his report be entitled at the cost 
of the company to investigate the financial condition of the company and for such 
purpose to have the books and documents of tlie company examined by an 
accountant holding a certificate issued under section 144« 

PARI XI. 

SUPPLEMENTAL 

Lejal proceedingSp offences, etc. 

278. Cogoiaance of uffoocos (1) No Court inferior to that of a Prey- 
’d enoy Magistrate or IMagisttate of the first class shall try any offence against this 
Act. 

(i3) If any ofience which by this Aet is declared to be, punishable by fino 
Only is committed by any person within the local limits of the ordinary original 
<iivi1 Jurisdiction of the High Courla of judioatittre at Eort Williaiai Madias and 
Bombay, such ofianoe shall he pun^iable upon summary conviction by any Pre- 
sidency-Magistrate of the place at which such Court is held. 

(3) Kotwitbstanding anything in the Code of Criminal Prooedore, X8^ 
overy ofEeacO ageunst this Act shall, for the purposes of the said Code, be deemed 
o be hon-cognixaUe. 
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279. A|i|ilie«lioD of fhioa. Vbe Court impoBiug out fioa uudet ibis Atfi 
las^ direct that the whole or an^ part thereof be applied In or towarde payment 
of ^ ooets of the proceedings, or in or towards the rewarding of the person on 
whose information the fine is recovered. 

290« Powar to reaulra liinlted eompaap to fiws saeurily for coats. 

Where a limited company is plaintiff or petitioner In any snit or other legal pro- 
ceeding, any Court baviug jurisdiction in the matter mayf ii it appears that there 
is reason to believe that the company will be unable to pay the oosle of the defend- 
ant it successful in bis defence, require suficient security to he given for those costs 
and may stay all proceedings until the sdcnrity is given. 

• 

291. Powor of Coorl to grant roliof in oorlain oasos. (1) If in any 

prooeeding for negligence, default, breach of duty or breach of trust against a per 
son to whom this section applies, it appears to the Court hearing the case tha^ 
that person is or may be liable in respect of the negligence, default, broach of duty or 
breach of trust, but that be has acted honestly and reasonably, and that having 
regard to aU the circumstances the case, iuoluding those connected with hia 
appointment, be ought fairly to be encased for the negligence, default, breach of 
duty or breach of trust, that Court may relieve him, either wholly or partly, from 
his liability on sUoh terms os the Court may think fit. 

(2) Where any person to whom this section applies has reason to apprehend 
that any claim will or might be made against him in respect of any negligence, 
default, breach of duty or breach of trust,, ha may apply to the Court for relief 
and the Conrt ou any soch application shall have the same power to relieve him 
as under this section it would have bad if it bad been a Court before which pro- 
ceedings against that xierson for negligsnce, default, breach of duty or breach of 
trust had been brought. 

(8) The persons to whom this section applies are the following.^ 

(a) directors of a company *, 

(b) managers and managing agents of a company ; 

(o) officers of a company ; 

(d) psrsonfl employed by a company as auditorSf whether they are or 
are not officers of the company. 

982. Ptotokjr for faloo stotoMirt. Whoever hs any retnm, report 
cartidoate, bolanoe-ebeet or other document, required by or for the parpooes of 
any of the pxovigione of thia Act, wilfully xnakos a statement false in any materia) 
partioalai:, knowing it to be false, shall ha punishable with imprisoament of either 
description for a term which may extend to throe years, and shall also liable to fine. 

2S2A. Feuwifesr fur wrongful willihoUhig of propoitr. Any director^ 
managing manager or other offioer or employee of a oompon^ who wrong- 
fully obtidim yn i iefloi on of any property of a company, or having any aunh property 
in his wrongfully withholds it or wilfully applies it to pnrposes otbe^ 
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than those expressed or directed in Ihe articles and authorised by thU Act, shall, 
on the complaint of the company or any creditor or contribntory thereol he punish- 
able with fine not exceeding one thousand rupees and may be ordered by the Court 
trying the offence to deliver up or refund within a time to be fixed by Court 
any such property improperly obtained or wrongfully withheld or wilfully misap^ 
plied or in default to suffer imprisonment for a period not exceeding two years. 

202.E Panattj for mleappHeatioii of eocttritiae by ciiipto|r«rs* ( 1 ) 

All moneys or securities deposited with a company by its employees in pursuanoo of 
their contracts of service with the company sbaJl be kept or deposited by the 
company in a special aooonnt to be opened by the company for the purfiose in a 
scheduled bank as defined in clause (e) of section 2 of the Heserve Hank of India 
Act, 19B4, and uo portion thereof shall be utilised by the company except for the 
purposes agreed to in the contract of service. ' 

(2) Where a provident fund has been constituied by a company for its em- 
ployeea or any class of its employees, all moneys contributed bo such fund (whether 
by the company or by the employees) or accruing by way of interest or otherwise 
to such fund after the commencement of the Indian Companies (Amendment) Act, 
1986, shall be either deposited in a Post Office Savings Bank account or invested in 
securities mentioned or referred to in clauses (a) to (e) of section 20 of the Indian 
Trusts Act, 1882, and all moneys belonging to such fund at the commencement of 
the said Act which are not so deposited or invested shall he so deposited or invested 
in such securities by annual instalments not exceeding ten in number and not less 
ill amount in any year than one-tenth of the whole amount of suon moneys. 

(3) Notwithstanding anything to the contrary in the rules of any fund to 
i^hiob sub-section (2) applies or in any contract between a company and its emplo- 
yees, no employee shall be entitled to leoeive in respect of such portion of the 
amount do bi^ credit in such fund as is invested in accordance with the provisions 
of Bub-sectlon (2) interest at a rate exceeding the* rate of interest yielded by such 
investment. 

(4) An employee shall be entitled on request made in this behalf to the com- 
pany to see the bank's receipt for any money or security such as is referred to in 
sub-section (1) and sub-section (2). 

(5) Any director, managing agent, manager or other officer of the company 
who knowingly contravenes or permits or authorises the contcaventiou of the pro- 
visions of this section shall be liable on conviction to a fine not exceeding five 
hundred rupees. 

(6) Nothing in sub-section (2) shall affect any rights of an employee under 
the rules (d a provident fund to obtain advances from or to withdraw money 
standing to his credit in the fund, where tho fund is a recognised provident fnnd 
within the meaning of clause (a) of section 58A of the Indian Inoome-tax Act, 1922 
(XI of 1922) or, the nilee of the fund contain provisions oorresponding to rfileB 
4, 5, 6, 7, 8 and 9 of the Indian Income-tax (Provident funds Belief) BhIOb. 



clviii INDIAN COMPANIES ACT 

283. PmAlly ior kBpropmr w 9 f wqrd ^liiiiic«d^. XI nay perBon or 
peffionfi iB^de or carry oo bosmesB under nuy narue or title of wbusb ^‘Limited** iB 
tha last word, that person or those persons shall, unless dul> incorporated with 
limited bahility, be liable to a £ne not exceeding fifty rupees for every daj upon 
which that name or title has been need. , * 

284» 8aviiif of ponfiog proceodiiigs for winding up. The provisions 
with respect to winding up contained in this Act as amended by the Indian 
Oompemee (Amendment) Act, 1936, shall not apply to an} company of which the 
winding up has commenced before the commencement of the Indian Companies 
(Amendment) Act, 1986 Imt every snob company shall lie wound up in the Oume 
manner and with the same incidents as if the Indian Companies (Amendment) Act 
1936, had not been passed. 

285. Saving of documents. !Every instramenf of transfer or other docu- 
ment made before the commencement of this Act m pursuauce of any enactment 
hereby repealed, shall be of the same force as if this Act had not been passed, and 
lor the purposes of that lustrument or document the repealed enactment shall be 
deemed to remain m full force. 

286. Formor rogistration officas, rogistars and registrars, conti- 
nued. (1) The ofhoes existmg at the oommeuoemenb of this Act ior registration 
of jomt'stock companiesi^hal] be coutinaed as if they bad been established under 
'thi8 Act. 

(2) Kegisters of companies kept m any such existing offices shall respec- 
tively he deemed part of the registers of compaiiies to bo kept under tbiH \ot 

287. Savings for Indian « Life Assurance Companies Act, 1912, and 
Provident Insurance Societies Act, 1912. Kotbing m this Art shall affeci the 
provisions of the Indian Life Assurance Companies Act, 1912, oi of the Provident 
Insurance ^societies Act, 1912. 

288. CcMistruction of ^registrar of joint-stock companies’’ in Act, 
XXI of I860. In sections I and IB of Act No. XXI of iSiO (foi the legisliniion 
of Literary, Scientific and Charitable Societies), the words “registrar of ]OJiu stock 
companies’* shall be construed to mean the registrar under this Act. 

289. Act not to apply to Banks of Bengal, Madras or Bombay. 

Save as provided in sections 188 and 189, nothing m this Act, Bholl be deemed to 
apply to the Bank of Bengal, the Bank of Madras and the Bank of Bombay. 

289A. Application of Act to non-trading companios wiBi purely 
proylaeial olijocts. The powers conferred by this Act on the Central Govern- 
ment ^hall, in relation to compftuies with objects confined to a single Province 
which are not trading corporations, be powers of the Provincial Govern m«mt. 

290. Ropoal of Acta and Savings. (1) The enactments mentioned in 
tha Pourth Schedule are hereby repealed to the extent specified m the fourth 
oolnmu thereof: 

Provided that the repeal shall not affect^ 
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(a) tbe incorporation af any company registered under any 
hereby repealed; nor 

(b) Table B in the Schedule annexed' to Act No* XIX of ISdT, or any 
pert thereof, so far ae the hamo appliee to any company existing at 

the commencement of this Act; nor 

(c) Table A in the First Schedule annexed to the Indian Companiea 
Act, 1882, or any part thereof, so far as the same applies to any 
company existing at the oommenoement of this Act. 

(2) All fees direcled, resolutions passed and other things duly done under 
^ny enactment hereby repesled, hIiuII be deemed to have been directed, past>e4 or 
done under this Act 

(8) The mention of parLicuiar matters in this section or m any other 
sectioin of this Ac,t^ shall not prejudice the genera] applic^ion of section 6 of the 
General clntu* Ac», 18U7, With regard to the effect of repeals. 

SCHKDULES 
THL JfilHST SCHEDGLBi 
(See .‘vectioijs 2, 17, 18, 79, 2CG.) 

TABLE A. 

[The Compulsory regulations are in black types.] 

Reitllinliyma for managomoBt of a company limited by tharos. 

BRKUAILMARV 

1. In thene regubuipna, nnlesH ilia context otherwise requires, expressions 

dehnod in the Indian Companies Act, 1918, or any statutary modification thereof 
in force at the date at tliesc i-egiiUtions become binding on the company, 

shall have the meanings ho defined; and words importing the Singular shall include 
the plural, and vice versii, and words iinpoituig the masculine gender shrill include 
females, and words importing persons shall include bodies corporate. 

UrsTKEbS 

2. The directors shall have regard to the I'estrictions on the commence- 
ment of business imposed by section X08 of the Indian Companies Act, 1913, if, and 
BO far as, those restrictions are binding upon tbc company. 

&HABES 

3. Subject to the provisions, if any, in that behalf of the memoraudiim of 
assoeiatiou of the company, and without prejudice to any special rights previously 
conferred on the holders of existing shares in tlie company, auy Share in the com- 
pany may be issued with such preferred, deferred or other special rights, or such 
restrictions, whether in regard to dividend, voting, return of share capital, or other- 
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ae fche oompany may from time to time by speolal refialatioQ determine and 
any pteferendlkiare may with the aanotion ol a epeoial resolution be iesned on the 
termfi tbit it is or at the option cl the company liable to be redeemed. 

i. If at any time the share caj^tal is divided into different olessee of aha- 
vee, the rights attached to any class (unless otherwise provided by the terms of 
knne d the shares of that class) may subject to the provisions of section 66A of the 
Indtan Companies Act, 1918, be varied with the consent In writing of the holders 
of thnaa-fourths of the issued shares of that class, or with the sanction of an extras 
ordinary resolntion paesed at a separate general meeting of the holders of the 
shares of the class. To every such separate general meeting the provisions of these 
regnlations relating to general meetings shall mntatis mutandis apply, but so that 
the necessary quorum shall be two persons at least bolding or representing b> 
proxy one-third of the issued shares oS the class. 

5, No share shall be offered to the the pnbllc for snbscription except upon 
the terms that the amount pa 3 able on application shall be at least five per cent, of 
the nominal amount of the she/k; and the direotoTS shall, as regards any allotment 
of shares, duly comply with such of the provisions of secfcLons 101 and 104 of tire 
Indian Companies Act, 1913 as may be applicable thereto. 

6, Every person whose name is entered as a member in the register of 
members shall, without payment, be entitled to a certificate under the common 
eeal of the company specifying the share or shares held by him and the amount 
paid up thereon : Provided that, in respect of a share or shares held jointly by 
several persons the company shall not be bound to issue more than one certificate, 
and delivery of a certificate for a share to one of several joint- bolders shall be 
sufiioient delivery to all, 

7, If a share certificate is defaced, lost or destroyed, it may be renewed on 
payment, of such fee, if any, not exceeding eight annas, and on such terms, if any, 
as to evidence and indemnity as the diraotors think fit. 

6. Except to the extent allowed by section 54 A of the Indian Companies 
Act, 1918, no part of the funds of the company shall be employed in the purchase 
of, or in loans upon the seoarity of, the company’s shares. 

. LIEN 

9. Tile company shall have a lien on every share (not being a fully-paid 
share) for all moneys (whether presently payable or not) called or payable at a fixed 
time in respect of that share, and the company shall also have a Ikn on all shares 
(other than fully- paid shares) standing registered in the name of a single person, for 
all tDon 67 $ presently payable by him or his estate to the company; but the dcreotors 
may at any time declare any share to be wholly or in part exempt from the pro ' 
visions of this clause. The company's lien, if any, on a share shall extend to al^ 
dividends payable, themon. 

10. The omnpnay may sell, in such manner as the directed think fil, any 
shares on wbioh the oompany* has a lien, but no sale shall be made under such 
sum in respect of which the lien exists as is presently payable, nor until the ezpim^ 
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clxi 

tiou of fourteoo days after a uotiee in writing, stating and demanding payment of 
snob part of the amoant in respeet of which the lien existe as in preeentfy jpayalde, 
has been given to the registered holder for the Ume being of the share, or the 
pereon entitled by reason of his death or insolvency to the share. 

11.. The prooeeda of the sale ehaU be applied in payment ol saoh part of the 
amount in respect of which the lien exists as is presently payable, and the residue 
shall (subject to a like lieu for sums not presently payable as existed upon the shares 
prior to the sale) be paid to the person entitled to the shares at the date of Idie stds. 
The purchaser shall bn registered as the holder of the shares, and he shall not be 
bound to see to the application of the puroliase-money, nor shall his title to the 
shares be affected by any irregularity or invalidity in the proceeding in reference 
to the sale. 


CALIiS ON hHAKblS 

directors may from time to time make calls upon the members m 
respect o! any moneys unpaid on their shams, provided that no call shall exceed 
one«fourth of the nominal amount of the sliare, or be payable at less than one 
month from the last call; and each member shall (subject to reoeiving at least 
fourteen days* notice bpeoifying the time or tunes of payments) pay to the company 
at the time or times so speoihed the amoant called on bis shares 

IB. The joint'bolders of a share shall be jointly and sevemlly liable to pay 
all calls in respect thereof. 

14. If a sum called in respect of a share is not paid before or on the day 
appointed for payment thereof, the persons from whom the sum is due shall pay 
interest upon the sum at the rate M five jisv cent, per annum from the day ap- 
pointed for the payment thereof to the time of the actual payment, but the direc- 
tors shall be at liberty to waive payment of that interest wholly or m part. 

15. The provisions of these regulations ds to payment of interest shall apply 
in the case of non-payment of any sum which, by the terms of issue of a share, 
becomes payable at a fixed time, whether on account of the amount of the share 
or by way of premium, as if the same had become payable by virtue of a call duly 
made and notified. 

16. The direotors may make arrangements on the issue of shares for a dider- 
euoe between the holders in the amount of calls to be paid and in the times ot 
payment. 

17. The directors may, if they think fit, receive from any member willing to 
advance the same all or any part of the moneys unoallad and uir^id upon any 
shares, held by him; and upon all or any of the moneys so advanced may (until the 
same would, hai Cor such advance, beconie preeeatly payable) pay interest at snob 
rate (not exceeding, wfibout the sanction ol the company in general meetbig, six 
per 06nt4) ae may be agreed upon between the member paying the sum in advance 
and the dinotora. 
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TBAlsrBFKR A^ri> TRANSMISSION OF SHARES 

18, The mblrnment oE transfer of any share in the oompsny shall be exwufcofl 
both by the transferor autl transferee, and the transferor j^hull be deemed to reinaiit 
holder of the share until the name ol the transferee is entered in the legieter of 
luembers m respect thereof. 

19. Slmres in the company shall be tratiaf erred in the following form, or ui 

any usnol or common form which the directorh shall approve : 

\ 

1, A.0. of , In consldemtion of the sum of mpees 

paid to me by C. !>. of (hereinafter called “tlio said transferee”), 

dp hereby transfer the shnic (or shares) nnmliercd 

m thennderbakitig called the Company, limited, to hold < 

unto the said ti-ansferee, his evec a tors. adniiDuslratoi’H and assigns, snhject to the 
several condition*? on which I held tin same ni tljo lirne of the execution tliereof, 
and I, thA said transferee, do liereby agree to take the said share {or sbaresj sub- 
jeol to tlie conditiouH aforesaid, As witness onr hands the day of 

Witness to the signul arcs oh etc 

liO. The j^iroL* tors may decline to register any tiunsfur of shareF, not being 
fully paid shares, to a person of whom they do not approve, and may also decliiu 
to register any transfer of shares on which the compajiy has a hen The directors 
may also suspend the registration of transfers during the fourteen dayi immediately 
preceding the oi djniiry general meeting in each year The ilireotojs may decline 
to recognise any instrument of transfer unlesh — 

(h) e fee not exceeding two nipees is paid Lo the company m respect 
thereof; and 

(b) the iriBtmment of traiififei is nccoinpiiiiied by the certificate of the 
shares to which it relates, and such otlier evidence os the directors 
may I’oaBOnably require to show the right of the transfer to nuikr 
the transfer. 

If the diredom I'efuse to register a traugfei* of any sliarc^, they shall withnv 
two months after the date on which the transfer was lodged with the companv^ 
send to the transferee and the transferor notice of the ref n^al. 

21 The executors or administrators of a deceuBed share holder of a share 
shall be the only persons recognised by the company as having any title to ^ 
the share. In the case of a share registered in the names of two or more hob 
ders, the BurrivorB or survivor, or the execators or administrators of the 
deceased survivor, shall be the only persons recognised by the company as 
having any title to the share. 

22. Any person becoming entitled to a share in conseqaenoe ol the deat^i^ 
or insolvency of a member shall, upon such evidence being produced as zhay 
from time to time be required by the directors, have the right, either to be 
registered as a member in respect of the share or, instead of being registered 
himself, to make such tronsh^ of the share as the deceased or insolveitt per- 
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Eon ocmld have made; but Die directors 6ball» in eitlier case, ba^ thfS Bame 
right to deolme or sospeud regietraDon as they would have had in the otea of 
the share by the deceased or insolveut person before the death dir iusolv^cy. 

aa. A person heoomiug entitled to a share by reason of the death ox 
insolvency of the holder shall be enDDed to the same dividends and other ad- 
vantages to which ^e would be entitled if he were the registered holder of the 
share, except that he ehall npi, before being registered as a member in respect 
of the share, he entitled in respect of it to exorcise any right oonfetred by 
membership in relation to meetings of the poynphny' 

FORmrrum of shares 

24. If a member fails to pay any call or instalment of a call on the day 
apjioiwtid for payment thereof, the directors may, at any lime thereafter during 
such time as any part of such call or instalment lemaios unpaid, serve a notice 
on him reqii^^hig payment of much of the call or instalment as is nnpaid, 
together with any HDtciesl which mav have accrued. 

25. The notice shall name a fnrther day (not earlier thai^ the expiration 
of fourteen days from the date of the notice) on or before which the payment 
required by the notice is tu lie made, and shall state that, in the event of 
nonpayment at or before the time appointed, the shares in respect of which the 
coll was made will be liable to be toifeited. 

2G. If the reqnircmentb of any ««uch notice as aforesaid are not complied 
with, any share in respect of which the notice has been given may at any time 
thereafter, before the payment required by the notice boa been made, be forfeited 
by a resolution of directors to that effect 

27. A forfeited share may lie sold or otlieiAvise disposed of on such terms 
and m suoK manner as the directors think fit, and at any tmie before a sale or 
disposition the forfeiture may be cancelled on such terms as the directors think fit. 

28. A person whose shares have been forfeited shall cease to be a member 
m respect of the forfeited shares, but shall, uotwilbstaDdmg, remain Iiabk to pay 
to the company all moneys which, at the date of lorfeltnre, were presently payable 
by him to the company m respect of the shares, but his liability shall cease and 
when the company received payment in full of the nommal amount of the shares. 

29* A duly verified declaration in writing that the deoiarant is a director cl 
the oompanyi and that a share in the company has been duly forfeited on a date 
stated in the declaration, shall be ocnaiunve evidenoe of the facte therein sliated as 
i against all persone elahning to be entitled to the share, and that declaration, and 
receipt of the company for the consideration, If any, given for the share on the 
sale or dhipositidii thereof, shaU oonetitnto a goqd titie to the share^ and the |m;on 
to whom Dm sham is sold gr disposed of shall be registered as the ho^er oi the 
abate and shall not be bound to see to the application ol the pimdifee-mQns^ (if 
any), nor dull hie title to the share be affected by any irregularity or invalidity m 
the prooeedfttgB in reteienoe to the fotfgiture, sale or disposal of the sharh. 
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do. The provisions of these regulations ai io forfeiture stjall apply io the osge 
of Dou-paymeut of any sum wbioh, by tbe terms of issue of a share, becomes pay' 
able at a fixed time, whether on account of the amount of tbe share, or by way u( 
premium, as if tbe same had been payable by virtue of a call duly made and notified. 

COKVEBSION OF SHARES INTO STOCK 

SI, Tbe directors may, with tbe sanction of tbe company previously given in 
general meetiDg, convert any paid-up Bbares into stock, and may with tbe like 
lanotion re-oonvert any stock into peid-np shares of any denomination. 

82. Tbe holders of stock may transfer the same, or any part thereof m 
the same manner, and subject to the same regulations, as, and subject to which, the ' 
shares from which tbe stock arose might previously to convenion have been trai in- 
ferred, or as near thereto as clroumstanoeB admit; but the directors may from time 
to time fix the minimum amount of stock transferable, and restrict or forbid the 
transfer of fractions of that minimum, but the minimum shall not , exceed the 
nominal amount of the share from which tbe stock arose. 

33. The holders of stock shall, according to the amount of tbe stock lield by 
them, have tbe same rights, privileges and advantages as regards dividends, voting 
at meetings of the company, and other matters, as if they held the shares fiom 
which tbe stock arose, but no such privilege or advantage (except participation in 
the dividends and profits of the company) shall be conferred by any such aliquot 
part of stock as would not^ if existing in shares, have conferred that privilege or 
advantage. 

84. Such of the regulations of tbe company (other than those relating to 
shaie-warrants), as are applicable to paid-up shares sbali apply to stock, and the 
words *'share’^ and ^'shareholder'* therein shall include “stook" and "stockholder/’ 

SHARE-WARBANTB 

35, The company may issue sbare-warrants, and accordingly tbe directors 
may in their discretion, with respect to any share which is fully paid up, on appU- 
cation in writing signed by the jierson registered as bolder of the share, and-, 
authehticated by such evidence (if any) os the duiectoTs may from time require os 
to the identity of tbe person signing tbe request, and on receiving the isertificate (if 
any) d the share, and the amount of tbe stamp-duty on the warrant and such fee 
m» the directorB may from time to time require, issue under the company’s 
seal a wanant, duly stamped, stating that the bearer of tbe warrant is eutitled to 
the shares therein specified, and may provide by coupons or otherwise lor the pay- 
ment of dividends, or other moneys, on the shares in the warrant, 

86. A share-wairant shall entitle the bearer to tbe shares iuoluded in it an^ 
the share shall be transferred by the delivery of the share-warrant, and the pcovi- 
sidcis of the regulations of the company with rei^ieci to transfer and tronamlssiom 
thares shall Hot apply thereto. 

87. The hearer of a share-warrant shall, on surrender of the warrant to the 
company for cancellation, and on payment of such sum as the diieotors may from 
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time lo time pmecribe, be eatltlad to htre bis name entered ns a* ma|nber in tba 
regiataar of membera in reqse/^t ol the shares inoladed in the wattaat. 

38. The bearer ol a ahare-'wiBprraint may at any time deposit tbs warrant at 
the office of the oompany, and so long as the warrant remains so depoaitad, the 
depositor sbal) hate the aame right of signing a reqaisitfon for oallfng a meeting of 
the oompany, and of attending and voting and exeretsiiig the other privileges of « 
member at any meeting held after the expiration of Iwn clear daye from the time 
of deposit, as il his name were inserted in the the register of members as the holder 
of the shares incladed in the deposited warrants Not more than one person ehal! 
he recognised as depositor ol the share-warrant. The company shaU^ on two days* 
written notion, retam tlie deposited share^warrant to the depositor. 

30. Subject as herein otherwise expressly provided, no person shall, as bearer 
of a iihane- warrant, sign a requisition for oalling a meeting of tiie company or attend 
or vote or exercise any other privilege of a member at a meeting of the company 
or 1)0 entitled to receive any notioe from the company; but the bearer of a shares, 
warran^^aH be entitled in all other respects to the same privileges and advantages 
an if he^ve named in the register of members as the holder of the shares inclnded 
)u the warrant, and he shall be a member of the company. 

•to. The directors may from time lo time make rules as to the terms on ^ 
which (if they shall think At) a new share-warrant or coupon may be ieaned by 
way of renewal in case of defacement, loss or destruction. 

ALTERATION OF CAPITAL 

41. The directors may, with the sanction of the company in general meeting 
increase the share capital by such sum, to be divided into shares of sneb amount ae 
the resolution shall prescribe. 

4S. Subject to sny direction to the contrary that may be given by the tesola^ 
tion sanctioning the hiorease of share capital, all new shares shall, before issue, be 
offered to such persons as at the date of the offer ate entitled to receive notices from 
the company of general meetings in proportion, as nearly as the circumstances ad- 
mit, to the amount of the existing shares to which they are entitled. The oiler 
shall be made by notice specifying the number of shares offered, and limiting a 
time within which the offer, if not accepted, will be deemed to be declined, and 
after the expiration of that time, or on the receipt of an intimation from the per- 
son to whom the offer is made that he declines to accept the shares offered, the 
directors may dispose of the same in such manner as they think most beneficial to 
the company* The directors may likewise so dispose of any new shares which (by 
reason of the ratio which the new shares bear to shares held by persons entitled to 
an offer oi new shaiei^ cannot, in the opinion of the directors, be oonvenientiy 
offered und^ this artiola 

43, The new shares shall be subject to the same provisions with reference 
to ibe payment of coJila, lien, transfer, transmission, forfeitore and otherwise as the 
shares in the originaJ share capital. 
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44^ The oompany may by ordinary reeolntion, — 

(a) conealidate and divide its share capital ialo shares ci larger 
amount than its exietiug shares. 

(h) by subdivision of its exiaUug shares or any of them, divide the 
wliole or any part of its share cafdsal into shares of smaller amount 
than is fixed by the memorandum of association, sbbjeot, 
nevertheless, to the provisions of paragra]^ (d) of sub^seotion {1) at 
section dO of the Indian Companies Act, 191H; 

(c) cancel any shares v^hioh, af the dale of the passing of the resolut- 
ion, hare not been taken or agreed to be taken by any person. 

44A. The Company may^ by special nhtoolntfon, reduce its share cayutal in 
hny manner and vrilb, and subject to any nicideiili authorised and consent reqniredr 
J^Javr. 

OENKRAL :\IE3‘^.TINCS 

45. The stalntory genexal meetiiig ot the company i>lm]l be held within the 
period required by section 77 of the Indian ('onipsines Act, Itllil. 

46. A general meeting shall be hek) within eighteen nuintbs from the date 
of its incorporation and thereafter once at kitst in every year at snch time (not 
being more than fifteen months after the holding of the last preceding general meet- 
ing) and place as may be prescribed by the company in general meeting or, in 
default, at such time in the months foltowing that in which the anuiversary of 
the company's incorporation occurs, and at such place as the directors shall appoint 
In default of a general meeting, being so held, a general meeting shall be held in 
the month next following, and may lie called by any two members in the 
same manner as nearly as possible as that in whirh meetings aie to he called 
by the directors. 

47. The above-mentioned general meetings shall be called ordinary 
meetings; all other general meetings shall be called extraordinary. 

46. The directors may, whenever they think fit, call an extraordinary 
genexal meetingi and an extraordinary general meetings shall alsoW called on such 
xequiaition, or in default, may be called by such roquisitionists as provided by sect- 
ion 7& of the Indian Oompanies Act, 1916^ 41 time there are not within 

British India sufficient direotors capable d to lorm a quorum, any dixeotors 

or any two membenof the company may cphau.mtitttMrdinai^ general meeting in 
the same manner as nearly as possible as tfa# to which meetings may be called by 
the direetore. 

49, Subject to the provisions of snbHMofdon (SQ of Section 81 of the Indian 
Companies Act, 1913, relating to special resolutionqi fourteen days* notice at the 
taaat (exohuive of the day on which the notice is served or deemed to be served, 
hut inclusive of the day lor whtoh notice, is given) ipecifyiug the place, the day 
and the hour of meeting and, in case of special hUBinees« the fsneral nature of that 
borinesB, shall be given in manner hereinafter menlioned^ or in such other manner t 
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li ixny, as may be prefionl)ed by tbaoompauy m g^etal to »ach perBontf 

eiiR arO) under the luc[^iaTi Companies Aot» ;L913, or tbe ireg!alati,on$ of iha oornpany^ 
entitled to receive Much notices from the tompasny, but the accidental omission to 
gi\e notice to or the non receipt of notice by any member shall not invalidate the 
pioceedingR at an) goneial meetings 

50 All business shall be deemed special that is tiansocted at an extraordm- 
ai) mooting, and all that is transacted at an ordmaiy meeting p/ith the excep^^ion 
of Sanctioning a dividend, the consideration of the acoonnls, balance-sheets and the 
oiclmary repo) t of the direc tois and auditors, the election of directors niid other 
oiheers in the place of those icliring by rotation, and the fixing of rhe remuneration 
of the audiltns 

51 Jso bu^nu Sh Fhull tmnsacied at any general meeting unless a quorum 
of membeiH is piej><nt at the limi when the meeting proceeds to business, save as 
lierun oMierviise piovichd two ineml)eis in Uie case of a private company and five 
innnheis in the case of an) other company poisonally present shall lie a quorum^ 

If w ithin half an houi from the time appointed for the meeting a quoinm 
is not prefient, the inoeimg U railed upon the lequisilion of membein, shall be di-^- 
solved, in an) othci case it shall stand ndjouined to the sami day m the next week 
at the same time and place, and, if at the acljouined mei ting a quorum iS not 
pie^eiil within half an houi fMOtn the time appointed foi the meeting, the members 
X>ios<nit siiall be a quorum 

0^ The chairman if aii), of the lioaid of directors shall preside vs chairman 
\1 tv cry guitral meeting of the company 

51 Jf tlieiG IS no such chaiinmii, or if at tiny meeting he h not piesent 
within fifteen miiiuUs altei the hme uppoiiited for holding Iho meeting or is 
unwiLlmg to act as chuamaii tVie mcinbcis present shall choose someone of their 
number to be cbaiiman. 

65 The cUamnan may with the consent of any meeting at vtliich a quorum 
IS present (and shall if so due cted by the meeting) adjourn the meeting from time 
in time and from place to place, but no business fehall lie transacted nl any adjou- 
rned meeting other than the business loft unfinished at the from which 

the adjournment took place When a meeting is adjourned toi ten days oi more 
notioe of the adjourned meeting shall be given as in the case of an original meeting 
Save aa aforesaid it shall not be nooessary to give any notice of an adjournment or 
oi the bnsmese to be transacted at an adjourned meeting 

56. At any general meeting a resolution put to the vote of the 
meeting shall be decided on a show of hands, unless a poll is (before or on 
the deglafation of the rasuh of the ^low of hands) demanded in accordance 
with the provisions of clanee (c) of sulaoectioik (I) of saotion 76 of the Indian 
Companies Act* 1913* and unless a poll is so demanded a declaratiun by the 
ohainnan that a rasolution has* on a show of hands* baaa carvied* or 
carried unanimously* or by a particular majority, or lost* and an antry to 
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fluil •fy«cl in «ii« bnok nf the pmeeedfaiKt of the Compmnf ih^ be ceocfii* 
eWe oirfaience of the feet, erUout preol the luimber or ikroportlon of iKo 
retei reeerded hi leoour of« or egehiit* the! reM^etioo. 

57. IfftpoUiadaly Oemntidedf il shall be ieken in auoh zn^nner as fcbe 
ehairmaa directs, and the result of the poll shall be deemed to be the resoluttou of 
the meeting at which the poll was demanded. 

In the case of au ei^uallty of votes, whether on a show of hands or on a 
poll, the chairman of the meeting at which the show of hands takes place, *or at 
which the poll is demanded, shall be entitled to a second or costing vote. 

59t A poU demanded on the election of a obaiiman or on a question of ad* 
joumment shall be taken forthwith. A poll demanded on any other question shall 
he taken at such time as tl>e chairman of the meeting directs. 

VOTKfi OF lilEMBKRS 

60. On a show of hands every member present in pen-on shall have one 
vot^ On a poll every member shall hare one vote in respect of each share or each 
bnndred ropeea of stock held by him, 

61. In the case of joint-holders, the vote of the eanior who ienderF- a vote 
whether in person or by proxy, shall be accepted to the exclusion of tlie votes of 
the other joint-holders, and for this purpose 'seniority shall be detomrined by tlie 
order in which ibe names stand in the register of members. 

62. A member of unsound mind, or in respect of whom an order bas Wn 
XDiide by any Court having jurisdiction in lunacy, may vote, whether on a show of 
bands or on a poll, by his eommiLtec or other legal guardian, and any such com- 
mittee or guardian may, on a poll, vote Jiy proxy. 

69. No member shall be entitled to vote at any general meeting nnless all 
calls or other sums presently payable by him in respect of shares in the company 
have been paid. 

64. On a poll votes may be given either per^nally or by proxy : Provided 
that no company shall vote by proxy as long as a reasolution of its direetoi« in ac- 
cordance with the provisiotis of section 80 of the Indian Companies Act, 1919, is in 
force. 

65i The instinment appointing a proxy shall be in wiiting tinder the band 
of the appointor or of his attorney duly authorised in ivrltfng, or, if the appointor 
is a corporation either under the common seal, or under the hand of an officer or 
attorney so authorised. No person shall act ae a proxy unless he is a member ol 
the company. 

$6. TIm inetfmMl u^^palMling a pmy and tha pavrar^^MOiariiajr 
or oillMr aolliovily (if aiqr). iMidor whlcb II k elgaod or a «ii»laQrk% ccwtili- 
od cofQT of that powor or a n i fco rtly ilMdl bo do p o rtto d at Ibo totklorod 
odRco of Iho co mpany not Im tiiOA eovoalihlwo hoOtt boforo ibo teo 
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Cor luMiif tho mooting «t whMk tlio pmcrnm mt/md M ^ 
pro|^o««* 16 r6|e» iindl itt M^uih CIm iwilniiMit of prm Wf 4ioE Mt bo 
trootod M volhft. 

C7 An ingtrament appointing a proacy moy be m the foUotkring tom, or in 
'any other fturm which the directors shall approve 

Company, Limijed 

**l of in thedistnciof 

1^1 og a member of the Company, £4lmited, hereby 

appoint of as my proxy to vote for me end on 

my behalf at the ordinary or extraordinary, as the case may he, general meeting 
of the company to be held on the day of and at 

any adjoamment thereof *' 

Signed this day of 

MKEOTOBS 

Ibd nnmber of Che directors and the names of the dret directors shall be 
determineSrha \^nting by a majority of the sobsoribers of the memorandam of 
association 

69 The remuneration of the directors shall from tune to titde be determmed 
by the company in general meeting 

70 The quahfLoatiou of a director i»ha]l be the holding of al least one share 
in the company, and it shall be bus duty to comply with the provisions of section 

of the Indian Companies Act, 1913 

POWERS AI^D DUTIES OP DIRECTORS 

71. The bueineM of the company diall be managed by tbe dlree- 
tors, who may pay aO expenses incurred in getting up and regislAing 
the company, and may exercise all such powers of the company as am 
noti by the Indian Companies Act, 1913, or nny stntutory mcidificalion 
themof for the time bemg in force, or hy these articles, required to be 
exqrcUad by the company in general meetieg, subject nemrtheless to nay 
rogulation of the articles, te the previsions of the said Act, and ta such 
regulations being not inconsisteat with the aforesaid regulatiiiiis or provb 
sums as may ha pmscribed by the compeny in general maetings but 
no regulation made by the ompaiiy in general meeting shall invalidate 
any prior act of the directors which would have been valid if that regn* 
latioa bed not been made^ 

72 The directors may from time to time appomt one or more of their body 
to the office of managing director or manager for such tenn, and at each lemonera* 
lion (whether by way of salary, or commission, or participation in profits, or partly 
m one way and partly in another) as they may think fit, and a dueotor so ap^ 
pomted shall not, whUe holding t^t ofiioe, be subject to retiremant by rotatimt, or 
taken into uocoant m determining tbe rotation of direotois, but his appointment 
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ClXK 

shall he subject to determioation Ipso facto if hp ceases from ouy cause to be e 
direotori or if the company in general meeting resolve that hie tenure of the oftice 
of managing director or manager l>o determined. 

73. The amount for the tiint* being remaining undiechargcd bf moneys bor- 
rowed or vaiaeil by tlio directorR for the purposes of the company (otherwiee than 
by the issue of hhiire capilal) mIhiI] not at any time exceed the issued share cnpiliil 
of the compfiny without the sanction of the coiniJany in general meeting, 

74. The directors shall duly comp!}* iviih the provisions of the Indian Com- 

panies Act, 1313, or any statutory modifioation thereof for tV\e time being in force- 
and in particular with the provisions in regard to the registrntion of the particularp 
of mortgages and chai-gr'S affecting the property of the company or created by if, 
and to keeping a register of the directois, and to sending of the registrar an annua) 
list of members, and « summarv of partuMilare relating tliercto and notice ol any 
coiiflolidation or increase of sluiire capital, oi cou\crbioij of shares into and notu'e ot 
any copies of specuil resolnlioiiH and a copy of the regisler ol dii’ectorfJ and 
notifications ot any charges th(‘reni. « 

75. The diioctorh shall caus<‘ minutch lo ho nonle m hook^ jnoxidtd foi ihf 
purpose — 

(a) o£ all appointments of oflicoi-v made by the directoih, 

(b) of the names of the dircOtoir> present at each mecfing of the diiac- 
lors and of any cominiUec ol Ihe directors; 

(c) of all resolution'* and piocecdmgs at all jiicctings of the coTnpiui-\, 
and of the directors, and of eoniinittces of directors; 

and every director present at any jncctmg of directors or coinmittcu i‘f dnocloiN 
shall sign his name m a book to lie kept for that purpose. 

JIJK hEU. 

7G. The seal of the company shall not be affixed to any in'airumerit except 
liy tlie authority of a resolution of the lioard of directors, and In tho preBcncc of at 
least two directors and of the feecreta-ry or such other person as the directors may 
appoint for the purpose; and those two directors and seoretiity or other person fl.s 
aforesaid shall sign every inst rumen i to which the seal of the company is so affixed 
in their presence. « 

DISQUALIEKIATIOK OE DIBECTORS 

77. The office of director shall be vacated if the director — 

(a) fails to obtain within tho time specified in sub-section (X) of section 
H6 of the Indian Companies Act, 1013, or at any time thereafter 
ceases to hold, the share qualidcaiion, if any, necessary for his ap- 
pointment; or 

(h) is found to be of unsound mind by a Court of competent jurisdiC'^ 
tion; ’ 
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)[c) le adjudged iiiEoWeiit; or 

( 

(d) tails to }»y oalls made on him in respeot ai ehares held by him 
within eix mooihii from the date ni eooh oalle being made ; or 

H '^ithont theaanotkm of the company in general meeting aooepte or 
holds any office of profit under the company other than that of a 
managing director or manager or a legal or teelmical adriser or a 
hanker ; or 

(f ) absents himself from three oonBeontiiw tneetinge of the diroctora or 
from all meetings of the directors for a oonthmona period of three 
months, whichever is longer, without leave of absence fmm the 
board of directors ; or 

<g) accepts a loan from the company ; or 

(h) is concerned or participates in the profits of any contract with t)ie 
company; or 

m ispanished with imprisonment for a term exceeding six months : 

Provided, however, that no director shall vacate hh office by reason of h’is 
1)oing s member of any company which has entered into contracts wilJii, or done 
any work for, the company of which he is director, but a director shall not vote 
ni respect of any such contract or work, and if he does so vote his vote, shall not 
be counted. 


KOTATION OF DIKKCTOBS 

76* At the first ordumry meetiiig of the compMsy, the whole of 
the directors shall retire from office^ and ml the ordinary meetiiig in 
every subsequept year, enethird of the directors for the time behig er» 
if their number is not three or a multiple of three, ttien the number 
nearest to one dfird shall retire from office. 


79. The diveelers le retire In every year shall he those who have 
been longest in office since their last eleetioii, bat as between persons 
who became directors «m the same day diase to retire shall (unless they 
etherwUe agree among themselves) be determined by lot. 

M. A relii^ director sbaO be eligisible fur re*election« 

St. The company at the general meetiag at vrhieh a diredor retires 
Id manner aferesaid asay fUl up the vacated office by electing a person 
tiierelo. 

92« If at any meeting at vrbich an oleetion of dirooiiirs ought to teleo 
place* the places of the vacating diroctors Sure not ffllod op* tiie mOethig 
shall stand o^ioumed tifi the snare dap In the next vreele at the same 
time smd place* and* If at the a^fonmed meeting tiie ptaoes of the 
vacating directors ore not fillod up* llio vacating directors or such of 
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likmm m» Iiatc not had di«ir placei filled up riudl be deemed te h*v# 
beeu re-elected at the adloumed meellap. 

63. Stibject to the provisions of seetioiiB 83 A and 88 B of the Indian Coin« 
panioA Act, 1918, the Oompany may from time to time in general meeting increase 
or reduce the number of directors, and may also determine in what rotation the 
moraased or reduced number is to go oUt of office. 

84. Any casual vacancy occuring on the board of directors may be filled up 
by ibe directors, but the person so chosen shall be subject to retirement at the 
same time, as if be had become a director on the day on which the director in 
whose place he is appointed was last elected a director. 

85. The directors shall have power at any time, and from time to time, to 
appoint a person as an additional director who shall retire from office at the next 
following ordinary general meeting, but shall be eligible far election by the com- 
pany at that meeting os an additional director. 

86. The Company may by extraordinary resolution remove any divei’tor 
before the expiration of his period of office, and may by an ordinary resolution ap' 
pbint another person in his stead; the person so appointed shall be subject to 
retirement at the same time os if he had become a director on the dny on which 
the director in whose place he is appointed was last elected a director. 

PROCEEDINGS OF DIRECTORS 

87. The directors may meet together for the dispatch of IrusnieHs, adjouni 
and otherwise regulate their mee tin gs, as they think fit. Qiie^tionB anung at any 
meeting shall be decided by a majority of votes. In case of an equality of votet^, 
the chairman shall have a second or casting vote. A director may, and the secre- 
tary on the requisition of a director shall, at any time, summon a meeUng oi 
directors. 

88. The quorum necessary for the transaction of the business of the directors 
may be fixed by the directors, and unless so fixed shall (when the number of 
dimotors exceed three) be three. 

89. The conttuulog directors may act notwithstanding any vacancy in their 
body, but, if and so long os their numlier is reduced below the number fixed by or 
pursuant to the regulations of the company as the necessary quorum of direotors, 
the oontinnlng directors may act for the purpose of increasing the number of 
directors to that number, or of summotiing a general meeting of the company, but 
for no othor purpose. 

90. The direotors may elect a cbmmiau of their meetings and determine the 
period for which he ie to hold office; but it no such chairmen is elected, or if at 
any meeting the chairman is not present within five minutes after the time ap- 
pointed for bolding the same, the directors present may ehoose one of their num- 
ber to be cbwrman of the meeting. 
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91 . The dijrectors may delegate any of their powere to oommitteeB oonaietiiig 
of sush member or members of their body as they think fit; any oommittee so 
formed ehaU, in the eicerciee of the powers so delegated, oonform to any regulate 
ions that may be impoeed ou them by the directors. 

92. A committee may elect a chairman of their meetings ; if no sncb chair* 
man is elected, or if at any meeting the chairman is not present within fi^ 
minuteB after the time appointed for holding the^me, the members present may 
choose one of their number to be chairman of the meeting. 

93. A committee may meet and adjourn as they think proper. Qoestions 
arising at any meeting shall be determined by a majority of votes of tlie members 
present, and in case of aa equality of votes, the chairman shall have a second or- 
casting vote. 

04. All aots done by any meeting of the directors or of a committee of direc* 
tore, or by any person acting as a director, shall, notwithstanding that it be after* 
war^Visoovored that there was some defect in the appointment of any snob 
directors or persons acting as aforesaid, or that they or any of them were 
di8qu.sJified, be as valid a.s if every such person had been duly appointed and 
was qualified to be a director, 

DIA IDENDB AND RESEBVE 

95. The company in genoral mooting may declom «dlhridondai but 
no divldondt shall ojccood tho amotinl rocommondod by tho dirodovo. 

9G. The directors may from time to time pay to the members such interim 
dividondH us appear to the directors to be justified by the profits of the company. 

97. No dividends shall be paid otherwise than out of profits of d»o 
yoar or any other undistributed proBts. 

98. Subject to the rights of persons (if any) entitled to shares with special 
rights as to dividends, all dividends shall be declared and paid aocordmg to the 
amounts paid on the shares, but if and so long as nothing is paid upon any of the 
shares in the company, dividends may be declared and paid according to the 
amounts of the shares. No amount paid on a share in advance of calls sfanll^ 
while carrying interest, be treated for the purposes of this article as paid on the 
shares. 

99. The dlrectoTb may, before recommendliig ftny dividend, set aside out of 

the profits of the company such sums as they think proper as a reserve or refietvet 
which shall, at the discretion of the directors, be applicable for meeting conting' 
enoiM, or for equaliislng dividends, or for any other purpose to which the profits 
of the company may be properly applied, and pending such applioatioa meiy, at 
the like disoretion, either be employed in the business of the company or be 
invested in such investments pother than shares of the company) oe ^e diteotors 
may from time to time think fit. ^ 

100. If several persons are registered os joint-holders of any share, any 
one of them may give ofiectual receipts for any dividend payable on the share, y 
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101 Notice of ony dividend tbftt may have bean declared aball be given In 
mtinner hereinalter mentioned to the pexeons entitled to share therein, 

109. No dividend shall bear mteresi agamst the company. 

ACOOXJN1B 

100. The direotore shall oanee to be kept proper books of acooant with respect 

(a) all somH of money received and eicpended by tbe company and the 
xnatteia in respect of which tbe receipts and expenditure take 
place, 

(b) all sales and parcbases of goods by company^ 

(c) tbe aBsetb and liabilities of the company. 

« JCML. The books oi account shall be kept at the registered ofhce of the Lom< 
pany or at such other place an the directors shall thmk dt and shall be open to 
inspection by the directors during bnsmeas hours. 

105. The diraetors shall from tmie to Imio dotermine whother and 
to what axtent and at what times and places and under what conditions 
or regnlatkons the accounts and books of tiie company or any of them 
shall 4m opan to tha Inspactioii of members not being dmetnrsy and no 
merohers (not boing a dir ector) shall have any right of inspocting any aceo* 
mtt or bo o k or document of the company except as conlerred^hy law or 
authorised hy the directors or by tha company in general meeting. 

100 The directors shall as required by sections 181 andlSl A of the Indian 
CompanieB Act, 191^, cause to be prepared and to be laid before the company in 
general meeting snob profit and toss account, income and expenditure account, 
balanoe^heetb, and reports as are referred to in those sections. 

107^ Tha profit and lose nceouid shall in ariiMMl tn An matters 
enfatrod to in edbrnection (3) of soction 132 of the IndhHt Companies Act, 
1#13» dbow, nrvnngod nnderthe most convenient hna il t » the amount of 
grass incomet (di m i nish od in the case off a hnnkhig eempany by the 
mnonnt of any provision made to the satklncirion of riio au^tors far had 
and dnuhtful debts) ^tingnisking the sesgpti Sfrarces Iram which M has 
p 0 mn derivadi end the eoiount of grass sgpeisdiliira# distingoishfng the 
onpenses of the estaMMtment, salaries Sgnd otimr tihe matters* Every 
horn nf espnnditnre fairiy chargeable agpiiMt the yoei^i ineeme shall he 
hrangbt hile aecounh so that a jtist ha knte e of peslit nnd loss nw he 
leid hofovu the meethii^ epdt in cases where eup ibsm of egpen d tt nra 
whhdi nMtf m hdraess hs dhlv^lod ever seraral fontelwisfmsfe huemBred 
in any oaV year, the whele amount of such Hem shall ho SIMIed, with the 
eddirion of ^e ressons why only a purtioii off such e^penditare is diargod 
ngainti riia famnnio of tho yeer. 
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108. A balantje-aheeJ aba-U be made out in every year and laid before the 
company In general meeting made tip 4io a date not more than eix months before 
such meeting. The balanoe'Sheel fihall be BcuiOitipantsd by a report of the 
djroctorR to the state of the company*^ affairs, and the amount which they 
recommend to be paid by way of dividend, and the amount (if any) which thSy 
propone to carry to a reserve fund. 

109. A copy of the balance-sheet and l eport shall, fourteen days previously 
to the moetkig, be sent to the persons entitled to receive notices of genera) meetings 
in the manner in which notices are ki be given ^eieunder. 

11 0 The directors shall in all respects comply with the provihic>ns of sectione 
180 to 3115 of the Indian Companies Act, 191 *‘1, or any statutory modifioation 
thereof for the time being in force. * 

AUDIT 

111. Auditor'^ shall lie appointed and their dutich rogahited in accordance 
with ^nt^ioiis ill and 1 Ifi of the Indian ('oinpinnc^ Act, 191*', ov any statnloiy 
inoditicalion thereof for tho time being in force. 

NOTICES 

112 (1) A notice may be given by the company to any member 

either personally or by sending it by ^post to him to his registered 
address, or lif he has no registered address in British India) to the 
address, if any, within British India supplied by him to the company for 
the giving of notices to him. 

(2) Where a notice is sent by post, service of the notice shall be 
deemed to be effected by properly addressing, prepaying and posting a 
letter containing the notice and, unless the contrary is proved, to have 
been effected at the time at which the letter would be delivered in the 
efin|iiieiry course of post. 

113. If a member has no registered address in British India, suid 
has not supplied to the company an address within British India for 
the giving of notices to him\e notice addressed to bun and advertised 
in a newspaper circulating in tbe neighbourhood of the registered office 
of the company shall be deemed to be duly given to him on the day on 
which the advertisement appears. 

114. A notice may be given by the company to the joint-holders of 
a share by giving the notice to the joint-holder nstmed first in the register 
in respect of the share. 

115. A notice ipey be given by the company to the persons entitled 
to e share in consequence of the death or insolvency of a member by 
■ending it through the post in a prepaid letter addressed to them by 
mane, or by the title of representatives of the deceased, or assignee of 
the insolvent or by any like description, at the address (if ausy) In British 
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Un^ MippUed lor the |Mirpoie poreoiu cliiimlitg to be $o entitled, 

or (ootil such mi oMtom bm been to siipidied) by giving the notice an 
ony mmuier in which the •mne might have been given il ihe deoth or 
Ineolyency bed not oceured. 

lld« Notice of every geneml meeting chall be given in some manner 
bare&nbefofo anlbeiised to (a) every member of the conqmny (including 
benroro of •boreworrainU) oxcegt thoce memboie who (having no regUtered 
addrem wHhia Britich India) |Mive not supplied to the company an addretr 
witida BriBcb India for the giving of notieei to ihem, and alee to (b) every 
percon ontilled to a share in consequence of tire death or insolvency of 
a qpmibert odio but IbV hie death or insolvency would be entitled to 
receive notice of tbe meollnfl^ EegulaHons, 78« 79, 80, 81 and 82 are 
net %o be deemed to be In the Articles of a private company 

other than a subsidiary of a public company^. 

TABLE B. 


(See sections 249 and 262 ) 

Table of Foes to bo paid to the Registrar 

1. — a company having a sliai'e capital 

• Rs. 'i p. 

1. For rogistniticm of a company whose nominal share capital 

does not exceed Be. 20, (XX), a fee of . 40 0 0 

2. For registration of a company whose nominal share capital ex- 
'* ceede Bs. 20,000, the above fee of forty rnpees, with the 

following additional fees regulated according to tbe omonnt 
** oi nominal capital (that is to say)— 

For every 10,000 mi>ees of nominal share capital, or part oi ' 

10,000 rupees, after the first 20,000 rupees up to 50,000 

rupees ./ . 20 0 0 

For every '10,000 rupees * of nominal share capital, or part of 

10,000 rnpees, after the first 50,000 rupees up to 10,00,000 
rupees ^ ... .. 5 0 0 

For every 10,000 rupees of nominal share capital, or part of 

10,000 rupees, after the first 10,09^000 rupees 1 0 0 

3. Fmr registration of any inorease of share capital made after 

the first registration of the company, the some fees per 

10,000 rupees or pari of 10,000 rupees, as would have been 
payable if such increased share capital had formed part of 
the original share capital at the time qf registmtion 

Provided that no company shall be liahle to pay in respect of 
nominal share capital on registratian, or afterwards, any 
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greater amoamt of foea 1,000 irapaes taking Into aoeoiivt 

m the case of fees payable on an increase of shave oapltial 
after registration, the leas paid on registratioii. 

4. For registration of any existing company, except such compa- 

nies as are by this Act, exempted from payment of in 
respect of registration under this Act, the same lee as is 
charged for registering a new company* 

5. For filing any document by this Act required or authorised to 

be filed, other than the memorandum or the abstract requir- 
ed to be filed with the registrar by a receiver or the statement 
required to be filed with tbc registrar by the liquidator in a 
winding op . .* ... ... 8 0 0* 

G. For making a rword of any fact by this Act authorised or 

required to be recorded llie registrar, a fee of 3 0 0^ 

, 11 — lly a comiMMiy not having a share capital 

' • Us. a. p. 

1. For registration of n company >\boPo number of members, as 

stated in Iho articles ol OHSficiation, does not exceed 20 ... 40 0 0 

2. For registration of a company whose number of members, as 

stated in the ui tides of association, exceeds 20, but does not 
exceed 100 ... ... 100 0 0 

8. For registration of a coin^iaiiy whose number of members, as 
stated in the articles of association, exceeds 100, but is not 
stated to bo unlimited, the above fee of Bs. 100 with an addi- 
tional Rs, 5 for every 50 members, or less number than 60 
members, after the first 100. 

4. For registration of a company in which the number of members 

is stated in tho articles of uesociation to be nnlimitod, a fee . 
of ... 400 0 0 

5. For registration of any in<^rea6e on tbe number of xnenibers 

made after the registration of tbe company, the same fees as 
would have been payable in respect of such increase 
if such inorease had been stated in tho articles of . 
association at the time of registmtion. 

Provided that no one company shall be liable to pay on the whole 
a greater fee than Bs. 400 in respect of its number of 
members, taking into account the fee paid on the first regia- 
trataon of the company. 

6. For registration of any existing company except such compa- 

nies as are hj this Act exempted from payment of fees in 
retpeot of registration under this Act the same fee as is 
charged for lugiateriog a new oompany. 
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7. VbrflUnguiyddotuiiaiifcbyti^ Aot n^ired or vathoilBad to 
1» dled» other thaii the mmoxaiidtm or the etastroot repair- 
ed to be filed with the sei^itrar by e reoeiv'er or Ihe Bta.t6- 
wBttt ropcdred tobe filed iHth the registrar by the lipnldator 
in a grinding up ... ... ... ... ... 3 0 0^ 

6. For making a record of any fact by this Act authorised or re- 
paired to be recorded by the legtstrup a fee of ... ..3 0 0'^ 


*ProAded that the aggregate of the fees payable in respect of 
the matten specified in the said items 5 and 6, or, as the 
case may be, 7 and 8 shall not exceed rupees three in a 
oaee in whieh both fees are payable in reqpeot of a single 
dooument or transaction; 

Frosided further that the following reduced lees shall be paid 
to the xegtitar in respect of the filing of the returns of 
BUotaunt prescribed by Section lOt of the lodiaEn Cknupanies 
Act, 1913, in the manner hereinafter mentioned, namely : — 

In oasee in whioh the aggregate paid up Table of sharee allotted 

does not exceed Be. 95... ... ... ... ...0 4 0 

In oaees in eddoh the aggregate paid up imlue of the shares 

alloted eoMeds Bs. 35, hut does not axoeed Bs. 50 ...0 6 0 

Inoaeesin whieh the aggregate paid up yelue of the shares 

allotted eaceeeda Be. but does not exoeed Ba. 75 ... 0 12 q 

In eases in whieh the aggregate paid up yahie of the shares 
^ allotted exceeds B& 75, but does not exeeed Bs. 100 ...100 

In cases In which the aggregate paid np value d the iharee 

afiottidtaMdaBs. 100 ... ... ...8 0 0 
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THE SECOND SCHEDULE 

(S^ Secticw 98 cind IM.) 

FORM I. 

Tli« IndiaB Companist Act, 1913. 
STATEMENT IN UNU Of PROSPECTUS 

filed b; 

liimited, 

Parsuant to sectioti 98 of the lodiau CompaDies Act, 1913. 
Presented for filing by 


The nominal share capital of the company. 

- 

Divided into .. .. 

Shares of Rs each. 

„ Bs each. 

M Rs each. 

Amount (if any) of above capital whuh oonAibU of 
redeemable preference shares 

Sfawres of Rs each. 

The date on or before winch these shaieb are, or aie 
Uable, to be redeemed 


Names, descnptionb and addrcbses of directors or 
proposed directors and managers or proponed 
managers, and any provision m the Articles, or 
in any ooutiaot, as to appointment of and 
I’emnneratiOQ paAable to directors or mauagei*8. 


It the share capita] of the company is divided into 
difieren b classes of shares, the right of votmg at 
meetings of the company c‘onferred by, and the 
rights 111 respect ot capital and dividends attached 
to, the several classes of Aliares respectively 


Number and amount of shares and debentures 
agreed to be issued as fully or partly paid up 
otherwise thau in cash 

1— shires of Rs 

fully paid. 

2 — bh^re upon which 
Ks .... per share credit- 
ed as paid. 

8 — Debenture Rs .. . 

4 — Go nsi deration 

Names and addresses of vendors of property purchah> 
ed or aoijuired, or proposed to he purchased or 
aci^uired by the company. 

Amonnt (in cash, shares or debentures) payable to 
each separate vendor. 


Amonnt (if any) paid or payable (m cash or shares 
or debentures) for any such property specifying 
amount (if an^^ paid or payable for goodwill. 

^rotal purchase price Ks . . . . 

Cash Bs 

Shares Rs ... 

Debentures ...Rs 

Goodwill ...Be . .. 

Amount (if any) paid or payable as commission for 
enbfioribing or agreeing to subscribe or procuring 
or agreeing to ’procure subscriptions for any shares 
or debsnutnres m the Oompany; or 

Rate of the commission .. 

Amount paid. * 

Amount payable. 

Bate per cent. 
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The namber of sbarefl, if any, which persons have 
agreed for a commission to subsoribe absolutely. 


Betixaated amount of preliminary expenses. 

Bs 

f 

Amount paid or mtended to be paid to iu||^ promoter, 
Oonsideration for the payment. 

Name of promoter 

Amount Be 

Oonsideration. 

I>at6a ot, and parties to every i^terial Contract (ex- 
cept contracts entered in& in the ordinary course 
of the business Intended to be carried on by the 
company or contracts, other than contracts ap- 
jj^inting or fixing the remuneration of a Tifmnii.giing[ 
director or managing agent, entes:ad into more than 
two years before the delivery of this statment). 


Times and place at which the contracts or copies 
thereof may be inspected* 


Nomas and addresses of the auditors of the company 
(if any). 


Full particulars of the nature and extent of the inter- 
est of every director in the promotion of or m the 
property proposed to be acquired by the company 
or, where the interest of such a Director consists in 
being a partner m o finUi the nature and extent of 
the interest of the finn, with a statement of all 
sums paid or agreed to be paid to him or to the 
firm in cash or shares, or otherwise, by any person 
either to induce him to become, or to qualify him 
as, a director, or otherwise for services rendered 
by him or by the firm in connection with the pro- 
motion or formation of th0 company. 

\ 

If it IS proposed to acquire any businessi, the account, 
as certified by tbe persons by whom tbe acoountn i 
Of the business have been audited of tbe net profits 
of the bnainesB in rmpeot of each of the three 
financial years Inuned lately preceding the date of 
this statment pmvided that m the case of a 
busiiiesB which ms been carried on for less than 
three years end the accounts of which have only 
been made up in respect of two years or one year 
tbe above requirement shall have effect as if refer- 
ences to two years or one year, as the case may 
be, were substituted for references to tintee years, 
and in any such case the statement shaJl say bow 
long tbe businees to be acquired bas beeti obisried on. 



^igtiattires of the pei»oiiB Above natnod ae direoton^ 


or firoiioaed dlieotorB or of their aifente «ath<Md9ed 
in wrltiii|0. 
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FORM « 

Tk« fndiM f BMiwiiiw Acftir I91S> 
STATEMENT IN UEU OF PROSPECTUS 

fil$d by 

Limited, 


Puisaaot to sub-section (I) of section 164 of the Indian Companies Act, 11)1. X 
Presented for filling by 


The nominal share capital of the company. 

Be 

Djvtded into 

Shares of Bm each. 

Shares of Rs. each. 

Shares of Bs.e aeb. 

Amount (If any) of above oopital which consists of 
redeemable preference shares. 

Shares of Rs... , each. 

Tlie date on or before whiclv these shaiw are, or are 
liable, to be redeemed. 


Karnes, descriptions and Addresses of Directors or 
proposed Directors and Managers or proposed 
Managers, and any provision in the Articles, or in 
any contract, as to appointment of and remnneiv 
ation payable to Directors or Managers, 


If the share capital of the company is divided into 
different classes of shares, the right of voting st 
moetings of the company conferred by, and the 
rights in respect of capital and dividends attached 
to, the several classes of shares respectively. 


Number and amount of shares and debentures issued 
within the two years preceding the date of this 
statement as fully or partly paid up otherwise than 
for cash or agreed to be so issued at the date of 
this statement. 

1. Shares of Bs..., folly paid 

2. Shares upon which Bs. , . . 
p^ share credited aspaid. 

S. Debenture Bs 

4. Consideration. 

Names and addresses of vendors of property (1) pur- 
chased or acquired by the Company within the 
two years preceding the date of this Statement or 
(2) agreed or proposed to be purchased or acquired 
by the Company, 


Amount (in cash, shares or debentures) payable to 
each serrate vendor. 


Amount (if any) paid or paySible (in cash or shares or 
debentures) for any such property specifying 
amount (if any) paid or payable for go^wUh { 

Total puMbaM pcioo Ba...,. 

Cash . , . Ba, 

Sbarea • . . Ba,,.... 

Debeatana . 

QaodwjU . , Ba.^..: 
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Amount (if any) paid or pa3n.i3Je as oommisaion lor 
sabsoribing or agteoing to Bubscribe or procuring 
or agreeing to procure BUbeoriptiouB lor any Bharee 
or oebenliares in the (jompauy; or Bate of the 
commiBSion. 

AmounUpaid. 

Amount payable. 

Bate per cent. 

The number of Bliarea, if any, which pereone bave 
agreed for a oommiaRion to subsoribe abeolately. 


Unless more than two years have elapsed since the 
date on which the company was entitled to oom- 
menoe business : — 

Estimated amonnt of preluninary expen>^. 

Amount paid or intended to be paid to any promoter. 

Consideration for the payment. 

Dates of, and parties to every material Contract (ex> 
oept contracts entered into in the ordinary course 
of the business intended to be carried on by the 
company or contracts, other than contracts ap- 
pointing or fixing the remuneration of a managing 
director or managing agent, entered into more than 
two years before the delivery of this statement). 

Rs 

Name of promoter. 

Amount Be 

Consideration. 

Times and place at which the contracts or copies 
thereof may be inspected. 

Names and addresses of the auditors of the company/ 

• 

Full ptirticulars of the nature and extent of the inter- 
est of every director in the promotion of or in the 
property purchased or acquired by the Company 
within the two years preceding the date of this 
statement or propoeed to be acquired by the Com- 
pany or where the interest of sneb a Director 
consists in being a partner in a firm, the nature 
and extent of the interest of the firm, with a state- 
ment of all sums paid or agreed to be paid to him 
or to the firm in cash or shares, or otherwise, by any 
person either to induce him to become, or to quali- 
fy him 08 , a Director, or other wiPC for Bervices 
rendered by him or by the firm in connection with 
the promotion of the formation of the Company. 


If it is propoeed to acquire any business, the amount, 
as oertliled by the persons by whom the accounts of 
the business have been audited, of the net profits 
of the business in respect of each of the three finan- 
cial years immediatdy preoeding the date of this 
statement provided that in the case o! a business 
which has been carried on for less than three years 
and the accounts of which have only been made 
up in respect of two years or one year the above 
requirements shall have oftect as if references to two 
years or one year, as the case may be, were subs- 
tituted for referenoes to ihree years, and in any 
suo^ oeee the statement shall say how long the 
ho^xiefNi to he acquired iywtieen carried on. i 

1 

I 

19 . 
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WE TWB0 SOifiDME 

Tomi A. 

(See ISl.) 

iBt.— The nanw ol the comimy is *rhe SMl«m Slwuii 
Ijimited.'* 

2nd, — The ifegieterod cxfficeof the Bompeny will be eitnaAa in the |«c»einee dl 
Bombay. 

3, — The objeots for whloh the oempeny is eetabliahed are "the oonveyeiiiQe 
of peeseii^rs, aod goods in ships or boats between snoh pkoes ea the eompany tmf 
from time to time determine, and the doing all such other things as ate inoidefitN 
or condnoive to the attainment of the above object.’^ > 

4th. — The liability of the members ie limited, 

&th. — The share capital of the oompany is two hnndxed ihansand mpeee» 
divided into one thonsand shares of two htmdred rnpeee each. 

We, the several persons whose names and addresses aib snbsoribed, are 
desirons of being formed into a oompany in pnrsaanoe of this memorandum el 
association, and we respectively agree to take the nnmber of sbarae in the capital 
of the company set opposite onr respeotive names. 


Names, addresses and descriptions of snbsoribeis. 

Number of shares talran by 
eoich Bubscribor. 

1. A.B. of 

, merchant 



aoo 

2. C.D. „ 

) II 

... 

... 

25 

3. B.F. „ 

1 11 

... ••• 

... 

30 

4. a.H. „ 

I 11 




40 

e. I.J. „ 

1 1* 

— 

... 

15 

6. K,D. „ 

^ 11 

■ «« « 


5 

7. MN. „ 

1 11 

••• 


10 



Total sfaaras taken 


325 


Dated day of * 19 . 

Witness to the above Bignatams^ 

X, Y, of 


FOHM B. 

(See secttoBs 7 and 161) 

Mamoraminm and Aitkine nf AeeoeiaAMa hf a 

by Gnaraalna, and not having a ahaia aailllaL 

MEAiCMRANDUM OF ASSOOATIQN 

1st,-- The name of the 4 ?oinpa&y Is "Hie Matoal Oaleutla 
ion, Xdmited,*’ 
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The regifitered effioo ^ the will be aituate in Calcutta 

Srd. — The objeota for which the company ia esLabliehed are ''the mutual iu* 
eura'noe Of ahips belonging to members of the company, and the doing all such 
other things as are incidental or conducive to the attainment of the above object.*' 

4tb. — The liability of the memlierfi ib limited 

5th. — Svery member of the company undertakes to contribute to the assets 
of the company in the event of its being wound up while he is a member, or within 
year afterwards, for payment of the debts and liabilities of the company con- 
tracted before be ceases to be a member, and the costs, charges and expenses of 
whiding Up and for the adjustment of tlie rights of the contributories among 
theuttelveftt sneb amonnt as may be required not exceeding one hundred rupees. 

We, the several persons whose names and addressee are subsoribed, are desi- 
rous of being formed into a company, in pursuance of this memorandum of associa- 
tion. Names, Addresses and Descriptions of Subscribers. 

“1 A. B. of 
"2. O.D. of 
“3, E.F. of 
“4 GH.of 
•‘6. 1. J. of 
'^e.K.L. of 
"7, M N of 

Dated the day of 

Witaiess to be above signatures. 

X. r, of 

Articles off Aseociatioii to accompany preceding Memorandum 
of Association 

NUMBER OF MEMBERS 

1. The company for the purpose of regiitration is declared to consist of five 
hundred members. 

2. The directors heteinafter mentioned may, whenever the busmeBs or the 
eBBOcmtkiii requires it, register an increase of members. 

DEFINITION OF MEMBERS 

3. Every person shall be deemed to' have agreed to become a member of 
the company who insures any ship or share in a ship in pursuance of the regulat- 
ions hereinaiter contained. 

GENERAL MEETING 

4. The tot genqraj meetizig itoU he held at supb time not being less than 

one month nor three months after the incorporation of the company 

and at such place, as the directors may determine. 

5. A general meeting shall be held onoe in every year at such time (not being 
mote thin filteen mumths after the holding of the last preceding general meeting) 
and placs as may be prescribed by the company in general meeting, or, in deteijUt, 
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nt sach in ih& month toIh»wi4g that in which the anniversaty of the com^y’t 
inoorporation occurs, and at sttch place, as the directors shah appoint. In default 
of general meeting Mng so held, a general meeting shall be held in ihe month 
next following and may be called by any two memhera in the same mannm ag 
nearly as poBsible aa that in which meetings am to he called by the diteotom. 

6. The abore-ntentioned general meeting shaJl be called ordinary meetings; 
ftU other generai maetinip shall be called extraordinary. 

7. The directors may, whenever they think fit, and shall, on a req^uisition 
made in writing by any dve'or nsiore members, call an extraordinary general meet- 
mg. 

Any xwini^liiott made by the members must state the object of the 
meeting proposed to he called, and must be signed by the reqiiisionists and dejpo- 
ted at the registered office of the company. 

9. On receipt of the req[iiisition the directors shall forthwith proceed to 
jail a ge'neral meeting : if they do not proceed to cause a meeting to be held 
within twenty^one days from the date of the requisition being ao deposited, thn 
toquisitioniste or any other five members may themselves oall a meeting. 

PROCEEDINGS AT GEHERAL MEETINGS 

10. Fourteen days' notice at the least specifying the place, the day and the 
hour of meeting, and in case of special business the general nature of the business, 
‘shall be given to the members in manner hereinafter mentioned, or in such otbex 
manner (if any) as may be prracribed by the company in general meeting ; but the 
non-receipt of such a notice by any member shall not invalidate the proceedings at 
any general meeting. 

11. All business shall be deemed special that is transacted at an extraor- 
dinary meeting, and all that is transacted at an ordinary meeting, with the except- 
ion of the consideration of the accounts, balanoe-sbeets and the ordinary report of 
the dii-eotore and auditors, the election of directors and other ofHcets in the place 
of those retiring by rotation, and the fixing of remuneration of the auditois. 

li' No business shall be transacted at any meeting except the declaration 
of a divideflS^ Jhless a quorum of nfembers is present at the commencement of the 
business. The quorum shall be asoertained as follows . (that is to say): — if the 
members of the company at the time of the meeting do^not exceed ten in niunber, 
the quorum diall be five; if they exceed ten, there shall bo added to the above 
quorum one for every five additional members with tiiis limitation, that no 
quorum shall in any case exceed ten. 

18. If witiun one hour from the time appointed foe the meeting a q|aortiiii 
of members is not present, the meeting, if called on the requisition of the 
members, fduiii be dissolved ; in any other case it shall stand adjourned to the 
game day in the following week at the same time and plaoe ; and ii at snoli 
adjourned meetigy a quorum of members is not present, it shall be adjoumad 
^ sine die. 
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14. TW ^haimifta { if any ) of the diroc^xa ahall preside ee obairman at 
eretf general meeting of tbe oompany. 

15. If there U no enoh ohaixmen, or if at any meeting he is not present at 
the timo of holding the same, the members present shall ohooee Bojaae one of their 
nOmber to be^ohainnan of that meeting. 

16. The chairman may, ^th the consent of the meeting, adjoam the 
meeting from tinie to time and from plaoe to place, hot no bnsineM shall he 
IllStisacted at any adjonmed meeting other than the boaineas left nndnished at 
the meeting from which the adjotumment took place. 

17. At any general meeting, nnless a poll is demanded by at least three 
memhera a declaration by the chairman that a resoluticm has been carried, and 
an entry to that effect in the hook of proceedings of the company, shall be 
conclaslTe evidence of the fact without proof of the nnmher or proportion of the 
votes recorded in favonr of or against the resolution. 

16. If a poll is demanded in manner aforesaid, the same shall bo token in 
igich manner as the chairman directs, and the result of the poll shall be deemed 
to be the resolution of the meeting at which the poll was demsnded. 


VOTES OF MEMBERS 

19. Kvery member shall have cue vote and no more. 

' 20. If any member is a lunatic or idiot, he may vote by his committee or 

other legal gnardian. 


21. No member shall be entitled to vote at any meeting unless all mon6}^6 
due from him to the oompany have been paid. 


22. On a poll votes may he given either personally or by proxy : Provided 
that no company shall vote by proxy as long tm a resolution of itif directors iu 
aooordauce with the provisions of seotiou 80 of the Indian Ck>inpaniee Act, 1918, 
is in force. A proxy shall be appointed in writing under the hand of the 
i^pointor, or, if such appointor is a corporation, under its common seal. 

28. (1) No person shall act as a proxy, unless he is a rnemte* ‘9^' unless 
he is appointed to act at the meeting as proxy for a corporation. / 

S, ' ’ * 

(2) The Instrument af^inting him shall be deposited at the registered 
offioe of the cennpany not lees than forty-eight hours before the time of holding 
the meeting at which he proposes to vote. 


24. Any iuBtrument appointing a proxy fdiaU be in the f^lowing form : — 
Company, Limited, 

I, ( > ^6^ A member of 

the Gompisey* Limited, hemhy eg^hint of 

as my proA^, to vote for me and on my behalf at the 
[otdisary or extraordinary, m the case may be ] genml meeting of the oompany 
be he held <m ihe day of and at any adjgfUfnmmt tbeanof. 

Singned this day of 


day of 
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bmECTORS 

25. The number of the dlrdotors «nd the nAmes of the ilmt divectors shell 
be determined by the aubsoribezs of the xaemomadum of smooiaitioinu 

26. Until directors are appointedf the Bubaotibers of the memotandom 
aasooiation shall, for aU the pnxpoaeB of the Indian Companiee Act, 1913, be 
deemed to be directors. 


POWERS OF DIRECTORS 

27. The basinesa of the company shall be managed by the directors, who 
may exercise aU such powers of the company as are not by the Indian CompanieB 
Act, 1913, or by any statutory modifioation thereof for the time being in force^ 
or by these articles, required to be exercised by the company in general meeting ; 
hat no regulation made by the company in general meeting shall in'raUdate any 
prior acL of the directors which would have been valid if that regulation had not 
i>eeu made. ^ 

ELECTIONS OF DIRECTORS 


2S. The directors shall be elected annually by the company in general^ 
meeting. 


BUSINESS OF COMPANY 

(Here insert rules as to mode in which business of insuranoe is to be 
conducted ). 


AUDIT ^ 

29. Auditors shall be appointed end their duties regulated in accordance 
with seotions 144 and 145 of the Indian Oompanies Act, 1913, or any statutory 
modification thereof for the time being in force, and for this purpose the said 
aections shall have effect as if the word '* members ** were substituted for “ sbare- 
bolders,'* and as if “ first general meeting were substituted for statutory 
meeldng.’^ 


NOTICES 

80, A notice may be given by the company to any member mther perso- 
nally or by sending it by post to him to his registered address. ^ 

31. Where a notice is sent by post, service of the notice shall be deemed 
to be effected by properly addressing, prepaying and posting a letter containing 
the notice and, unless the contrary is proved, to have been effected at tbe time at 
which the letter would be delivered in the ordinary course of post. 

Names, Addresses and Descriptions of Subsoribera. 

“ 1. A, B. of 
2. C. D, of 
» 8. E. P. of 
** 4. G. H. of 
“ 6. I, J. of 
»6. K.L. of 
7. M. N. of 

Dated day of 19 

Witness to the above signatmes. 
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FOKM C ' 

(See eeetSon 7 wed 161) 

Memoranduni ttudl AHidee of AeaOeiotioii of o Cempoiiy Lhiuted 
hf goo i moto o i ond Inviog m eiioro copilol 
MEMORANDUM OF ASSOaATION 

1st, — The name of the company is “ The Snowy Tlatige Hotel (Jompiuiy, 
Limited,** 

2nd. — ^The registered office of the company will be situate in Ihe province 

of Bengal. 

Strd.- — The objects for which ihe company is established are the faciliia- 
ting travelling in the Snowy Bange, by providing hotels and conveyances by son 
and by land for the accommodation of travellers and the doing all such other 
things as are incidental or conducive to the attainment of the aliove object." 

4th — .The liability of die members is limited. 

^ 5th. — Every member of the company undertakes to contrilmic io Llm 

assets of the company in the event of its being wound up while he is a member, 
or within one year afterwards, for payment of the debts and liabilities of the 
company, contracted before he ceases bo be a member, and the costs, charges and 
expenses of 'winding up the same and for tho adjustment of the rights of the 
contributories amongst themselves, such amount as mii> l>e required, not cxcec" 
ding fifty rupees. 

6th. — ^The share capital of the company shall consist of five hundred thou- 
sand rupees, divided into five thousand shares of one hundred rupees each. 

We, the several persons whose names and addresses are subscribed, ere 
desirous of being formed into a company, in pursuance of this memoiandum of 
association, and we respectively agree to take the numbei' of slmres in the uapitaJ 
of ihe company set opposite our respective names. 


Karnes, uddresses and descriptions of Subscribers 

Number of shares taken 
by each subscriber 

“1. 

A. 

B. 

of 


aoo 


C. 

B. 

Gi 

... ... ... ... 


•* 3. 

E. 

P. 

of 

... 

m 

•‘4. 

G. 

H. 

of 

... ... ... 

40 

6. 

I. 

J. 

of 

. , , , , . ... ' 

16 

*‘ 6. 

K. 

L. 

of 

nim 

6 

*‘7. 

M. 

N. 

of 

4 « 1 ev. 1 «• 

^ 10 





Total shares taken ... 

826 


Bated the day of 

WitneSB to the above signatures. 

X. y., of 


19 
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ArtSdbs At tocUtidn to Ai:coinp«it^ pracedliyg MomoraJidaiii of 

Aifodiatioii. 1- Tlie sbato capital of tbo company is five himilred thoctsond 
Tupsss, divided into five thoasaod ahoires of one bandied rupees e^. 

2. The directors may, with thesauotion of the Company in general meeting, 
reduce the amount of sUaros in the company. 

n. The directors may, with the sanction of the company iu general meet< 
hig, cancel any shares belonging to the company. 

4. All the artloloB of Table A of the Indian Companies Act, 1913, shall he 
deeinod to lie incorporatod with these articles and to apply to the company. 

Names, addresses and descriptions of Snbscribera. 


“1. 

A. B. of 

, merchant 


0. D. of 


“J1 

E. F. of 


^•4. 

G. H. of 


“5. 

I. J. of 


•* 0 . 

K. L. of 


“.7 

M. N. of 


Dated 

day of 

19 . 

Witness to the above signatures. 



X. Y., oC 


FROM D 

(Sec sections 8 and 151) 

Memorandum and Articles of A se m sia d i en of on milimited Company 
having a share eapHal. 

MEMORANDUM OF ASSOCIATION 

1st. — ^Thename of the company is *'The Patent Stereotype Company 

2nd. — The registered ofiioe of the company will be situate in the province 
of Bombay. 

3rd. — ^The objects for which the company Is established are ^Hhe works of a 
patent method of founding and casting stereotype plates of which method P. Q. of 
Bombay, is the sole patentee'* 

We, the several persona whose names are subsorlbed* are desirous of being 
formed into a company in pnrsuanoe of this memorandum of assooiaiion, and we 
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reftpdotivaly agree to take the number of eharee in the capital of the company set 
oppo^ie our respectiTe namep. 


Ksones, addresses and despriptions of Subsoiibers 

Number of shares taken 
by each subscriber 

«1. A. B. «£ 

S 

^ 2 . aD. of ... - 

2 

"3. B. P. of 

1 

**4. a H. of 

2 

«6 I. J. of 

2 

■ 6 K. I*, of 

1 

-7. iL N. of 

1 

Total shares taken 

12 


Dated the day of 19 


Witness to the above signatures. 
X. Y.. of 


Afticlaa of Aesc»ci«tioii to acconpaiy Ike procodmi MemoraaduiD 
of Aatociation, 


1. The share capital of the company is twenty thousand rupees, divided 
into twenty shares of one tboosand rupees each. 

2. All the articles of Table A of the Indian Companies Act^ 1913, shall be 
deemed to be incoix^rated with these articles and to apply to the comjiany. 


Nunes, Addresses and Descriptions of Subscribers. 


‘•1. A, B. of 
-2. 0. D. of 
"3. E. P. of 
*4. Q. H. of 
“5. I. of 
«6. K. L. of 
*‘7. M.N. of * 


Hited the day of 

WitpesB to the above slgnatares. 

X. y., of 


, marohant 


19 
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FOBK R. 

« Am wmqsMovmd by Part II pi tibe Adk. 

(9S66lB«ctioD B2.) 


Suixunary of Shai« Capital and Shares of the 
made up to the day of 19 

ordinary general meeting in 19 ). 


Company, Idnijiiedf 
(being the day of the Ibrst 


Nominal share capital Re. 


divided into* 


^ J eharefl of Ba. 


eharef of 


Total number of eharea taken up*to the day of 1 

19 which number must agree with the total sliown in the list 
ae held by existing members.. . ... • j 

Number of shares issued subject to payment wholly in cash 

Number of shares issued as fully paid up otherwise than in cash 

Number of shares issued as partly paid up to the extent of 
per share otherwise than in cash ... 

fThere has been caUed np on each — of shares He. 

There has been called np on each — of shares . . Rs. 

There has been called up on each— of shares ... Bs. 

^Total amount of calls received, including payments on sppUca> ^ 
tion and allotment ... ... ... ... h Rs. 

^ J 

Total amount (if any) agreed to be considered as paid on shares 1 
which have been isaned as fully paid up otherwise than in cash Y Bs. 

Total amount hf any) agreed to be considered as paid on shares 1 
whloki have Wn issaad as partly paid up to the extent of }- Ra 
pershare ... ... ... ... .. j 

Total amount of calls unpaid ... ... Bs. 

Total amount (if any) of sums paid by way of commission in ^ 
respect of shares or debentures or allowed by way of discount V- Ba. 
since date of last summary ... ... ... ...J 

Total amount (if any) paid on § sbares forfeited ... ... Bs. 


*Wlien theta are shares of different kinds or amounts (e.g., Prolaranca and 
Ordinary of Be. 9K30 or Rs. 100) state the numbers and nominal values separately. 

tWhare various amounts have been called or there are shares of diff erent 
kinds, state them aepairately. 

i include what has been received on forfeited as wall as on eharae. 

§Stete the aggregate number of shares forfeited, 
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Totel amouut of Bbares and Btoek for wbicli ehare-warrants are ^ 
.ootutandiiig ... ... ... ... ... U 


Total anrouirt of Hbaie-wamnlB ieaued axid stirreodered leepec' 
tively einoe date of lent summary ... ... ... ... 


Kuntbor of sbares or amomit ol stook oomprisad in eaob sbare- \ 
watrsnit .. Rs. 


Total amount of debt due from tbe company in respect of all ) 
mortgages and obarm which are required to be registered ^ R-^. 

with the registrar under this Act. .. ... ... ... j 

List of Persons holding shares in the Company, Limited, on 

the day of 19 , and of persons who have held shaie^ 

therein at any time since tbe date of the last return, showing the nniinies and 
addresses and an aoeount of tbe shares so held. 
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dxHii 



f The aggregate number of BharoB held, and not the distinotive numbers, 
must be stated and the column must bo added up throughout so as to make 
one total to agree with that stated in the sumxnarj to have been taken up. 


I When the shares are of different olasses, these oolumns may be sub-divided 
80 that the number of eaoh class held or transferred may be shown separately. 

$ The date of registration of eaoh transfer should be given as well as the 
number of shares transferred on each date. The partioularB should be placed 
opposite the name of the transferor and not opposite that of the trankeree, but 
the name of tbs transferee may be inserted in the remarks oolumn immediati^ 
opposite the pertioulars of eaoh transfea. ^ 
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ttnd addremi of tbe persone who are iha Direotors of the 
, Limited, on the day of 19 



Names and addreaaes of the persons who are tbe managers of the 
, Limited, on the day of 19 


Names 


Addresses 


Note.-^Benkmg oompanies must add a list of all their places of bnsmess. 

L , do hereby certify timt the above list and sommary 

and'ocoiiectly states the laots as they stood on 

day of « 19 . 

^ (Signature) 

Otate whether direotor, manager or secretary) 










N.B Foi Banking Companies see sepcmiie Form of Balance ^heet, under Ibe Banking Act 
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(Fha informfttioit required to be giTen under any of the iteme or snb-itemB in this Form if not hiolDded in the 1 
^siif he fatnifihed in s sepaiate Schedule oi SchMulcs to be etteched to and to form pttrt id the Belaiiee-Sieet.) 
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Fomi G 
(See eeotioD 136) 

Fonn of Stotemont to be published by Booking ond Ineuronce 
Compooiei ond DepoiH» Prcorident. or Elenefit Societiee. 

*The share capItol of the oompony is Ba. divided into shares 

of Bs. each 

The tianabeT of shares issued is C^alle to tlie amount of 

Rs. per share have been made, under which the sam of 

Re. hoe been received. 

The liabilities of the company on the thirty-first day of December (or thirti- 
eth of Jane) were— 

Debts owing to sundry persons by tlie company ; 

Under decree, Re. 

On mortgages or bonds, Rs^ 

On notes, bills or hundis, Rs. 

On other contracts, Rs. 

On estimated liabilities, Rs. 

The assets of the company On that day were ‘ 

Government securities (stating them), Rs. 

Bills of exchange, hundis and promissory notes, 

Cash at the Bankers, Rs. 

Other securities, Rs. 


FORM H4 . 

(See section 277) 

Inluniuilion to be supplied in or ia additic»n to the information 
contained in the Balance-Sheet of a Company referred to in 
Part X 

liiabilities 

1. Summary of Authorised Share Capital ajgd issued Share Capital. 

2. Redeemable Preference Shares, stating date on or before which the sha- 

res are or are liable to be redeemed. 

3. Debentures stating the nature of the Security. 

*If the company has no capital divided Into shms, the portion “d. the state- 
ment relating to capital and share must^e omitted. 

i. This Form was inserted by seotiqpa 124 of the Indian Companies 
(Amendment) Act, X966 (XXII of 1936). 
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l. Redeemed debenttires which the CJompany haa power to re^isBae. 

5. lioanB*: — 

(a) Secured, staling the nature of seouritj ; 

(b) Unsecured. 

C>. Loans from Banks : — 

(a) Secured, stating the nature of security , 

(b) Unsecured. 

7. Profit and Loss Account, showing (unless disclosed in a separata 
account ) : — 

Balance os per previous Balanc€»-Sheet 
Appropriation thereof. 

Profit since last Balance-Sheet. 

Where a Company is a holding company, a statement showing bow and to 
what extent the losses, if any, of the subsidiary companies have been provided for 
either in the accounis of the subsidiary companies or of the bolding company or 
of both. 

If it is not possible to obtain such information a statement to that effect 
giving the reasons therefor. 

ITote : So far as a holding Company has any subsidiary Company or Com- 
panies operating in British India it shall disclose the particulars required under 
Section 132 A iu respect of such subsidiary company or companies. 

8. Contingent Liabilities. 

9. Arrears of Cumulative Preference Dividend. 

AmoIs 

1, Fixed Assets, with sufficient particulars to disclose their general 

nature, and stating how their values are arrived at. 

2. Preliminary expenses, so far as not written off. 

3, Any expenses incurred in connection with any issue of Sham Capital 

or Debentures, so far as not written off. 

4. If it IS shown as a separate item in or is otherwise ascertainable front 

the books of the Company, or from any oontraet lor the sale or 
purchase of any property to be acquired by the Company, or from 
any documents in the puesesalon of the Company relai^g to tha 
stamp duty payable in respect of any such contract or the 
conveyance of any such property the amount of the goodwill and 
of any patents and trade marks as so shown or asoartidnied. 

(5). Interest paid on Capital, eo far as not written of, showing the Share 
Capital cm which and the rate at which mterest has been paid out 
of Capita) during the period to which the accounts relate. 
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(GU Difieount allowed on Sbaies iBSued, 00 far as not written off. 

(7), Commission paid or allowed in respect of any shares or debeniuresi so 
far as not written off. 

{6). Loans on tsan ding to enable employees or trustees on their behalf to 
purobase shares in the Company. 

(9). Particulars showing : — 

(a) the amount of any loans which during the perio<1 to which the 
accounts relate have been made either by the company or by any 
other person under a guarantee from or on a security provided by 
the Company to any director or ofdoer of the Company, including 
any such loans which were repaid daring the said period; and 

(b) the amount of any loans made in manner aforesaid to any director 
or officer at any time before the period aforesaid and outstanding 
at the expiration thereof; and 

( 0 ) the total of the amount paid to the directors as remuneration for 
their servioes, inclusive of all fees, percentages, or other emoluments, 
paid to or receivable by them by or from the Company or by or 
from any anbsidiary Company. 

Note (1) : — There shall not be required to he shown: — 

(a) in the cose of a Company the ordinary business of wbiob includes, 
the lending of money, loans made by the Company in the ordinary 
course of its businesB; or 

(b) loans made by the Company to any employee of the Company if 
the loan does not exceed twenty thousand rupees and is certified by 
the direotors of the Company to have been made in accordance 
with any praotioe adopted or about to be adopted by the Company 
with respect to loans to its employees. 

Note (2): — ^The foregoing shall not apply in relation to a Managing Director 
of the Company, and in the case ci any other direotor who bolds 
any salaried employment or office in the Compahy there shall not 
be required to be included in the said total amount any sums paid 
to him except Bums paid by way of directors* fees. 
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Abtorptioa of Compoi^: 

arraDgetnent for, without winding 
up, 373-^77. 

Aceottnta* 205 

auditors* report ra, 206. 
auditors to examme and inspect, 
341-345. 

bolanoe shaet, 297, 827, 829. 
books of, 295. 

S r must be kept by the oom- 
ly, 296i 

„ ootnpany and, 303, 
memberb* right of inspeotioo of, 300. 
profit and loss account, 290. 
proper must be kept by company. 
295. 

Table “A”, pro visions re, 290. 

Acquiaitioii of Rmniiag Buiinoas, 72. 

arrangement with vendors, 72. 
certificate of experts, 72. 
report of expert^ 72. 

AilditioiiAl Dbootora^ 215, 210. 
AdminUtratioii of Company, 

161, 164. 

AfnatSt 234. 

directors as, 32B-232. 
managiiig, 170, 171. 
memorandum of association signed 
by, 22. 


managing agents, 171, 172. 
preliminary, 78. 

with promoters and vendors, 73. 

Afimat 

aUotment of ahares to, 117, 

Attotment of diwree : 

alien, 117. 

at pu whan market q[aotation is at 
pveminiii, 116,' 
oorporatum, 117. 
foreigiier, 117. 
mamed wioman, llS. 
muiipium subsoidpticm before^ 82. 
minor, 127, 

liability of directors tor, 127. 


Ahnralion ol ArlAdae nf 
tion, 63<67, 

board of directors to approve resolu- 
tion to call meeting, 66. 
breach of contract not permitted ' 
by, 66. 

olasa shar^oldeia when altected 
by, 60* 

Court*8 

interference to prevent, 66. 
sanction not neoeBsary for, 66. 
depriving the rights of a dM 
sharebolder, 66. 
limitation of, 66. 
members’ ' 

liability increased by, 64. 
right 4tt, 66. 

mistake teotified by, 66. 
procednre for, 67. 
retrospective effect of, 68, 65, 
special resolntion neoesssiry for, 64. 
when void, 65. 

Alteralioii of CapHal, 4B-57. 

oanoellation of unissued share capi- 
tal, 52. 

Court's confirmatory order not 
necessary, 52. 
resoluticm for, 52. 

consolidation and conversion of. 
share capital, 51. 
articles empowering, 51. 
notice re, to registrar* 51. 
to oonsoUdate and sub-divide, . 
53-65. 

Courtis oonffrmatory order, 
when ueoesssury, 54.^ 
reorgauisatlon of capital mid, 
53, 64, 

raeolutiOtts Ibr, 54. 
sub-diviBion for shares, 53-55. 
voting by proxy at meeting, 
65, 

when rfghts of dam share* 
holdehs affected, 54. 
ocnversicn of paid-i]p shaies into 
stock end dm mrsa. 61. 
increase of nominal capital and, 50. 
articles empowecfng, 50. 
notice to, 

pmcemea In bellowed for, 60. 



ccx 


INDIAN COMPANY LAW 


Altorstioa of capitol- 

molutioB for, 50 
when ftrtioIdB do not empower, 50 
not requiring court'&BBUctioo, 4H 
reduotioQ of Bbare oipital and^ 
65-68, 

arheles empowering, 50 
Court’s oonnrniatory order Hauc- 
tiomng, 66 

creditors’ conflent neoesnai^ to, 57 
petition to Oouit, 67. 
procedure os to, 67 
speoial resolutions for, 56- 57 
reorgauisation of capital, 53-5*? 
requiring Courts sanction, 5 
reBokitions for, 60 
Bubdirtsion of shares m, 51 

Alteralien of name of company, 

40, 45 

certificate of lULorporation in new 
name issued on, 42 
original name when available to 
others on, 48 
registrar, 

sanction of, only when suifu lent, 
42 

to enter cm register, 42, 4d. 
resolution |or, 42 

rights and obligations of company 
not altered by, 42 
special resol at I on necessary fot 12 
to suit the altered objects ot the. 
company, 42 

Altaratian of ObfecU. 41, 45 

dissent of minority shareholders 
oansidered before, 45 
filing of Court’s order oontii mmg, 
46. 

law os to, 46, 47. 
new objects added in, 46 
notification re, to be given to piixties 
mterested, 46. 

objecting party’s oemsent obtained 
or claim satisfied before, 45. 
petition to Court for coniiriDation, 
45. 

procedure as to, t6 
registrar's certificate, re, oonclusive 
atidecuce, 40 

aanctibn subject to modification, 
47 

special resolution necessary for, 46 

Altonutta Dii^pelors, 215, 216. 


Amalgamation of Companias; 

ai,Langementb for, without wmdinji; 
up, 873-377 

\oluntary liquidation for, 87:1 37 7 p 

Anmial Geiiaral Mooting, 

106, 182-198 (Sec Meetings) 

Application of Shares, 113 

application money to l:>e deposited 
m Bcbednled banks, 114 
conditioual, 115 

letter of allotment to be sent out 
to members, 115 
offers to take up shares, 113 
oial, 113 

leservation In 113. 
revocation of, 11 1 
wiihdraWl of, 113 

Appoiotment of Directon, 161 210 

Arbitration, 209 

Arrangement wkb Creclitors — 

also Gomprouiine and irrangemeiit) 
for reconstruction or ainalgamMlioi 
and absoiptiou, 373, 877 
winding up and, 373 
order for, to be filed with legiatitu 
378 

Articles off Asaociatiow, 58-bS 

alterations of, 68-67 

board of d Hectors to oppiovt 
resolution to call meeting, b( 
breach of contract not permitted 
by, 07 

class shareholders when allecled 
b5 66 
Court’s 

mterteionce to prevent, 66 
sanction not necessary for, 66 
depriving the rights of a clasfi> 
fih&relwlder, 66 
limitation of, 6G 
members* 

liability mcreasad by, 64 
Tight of, 66 

mistake mctified by, 66. 
procedure for, 66 
retrogp^tive effect of, 63, 65 
special resolution necessary f oi , 64 
when void, 65. 

binding between ooinfiany and its 
members, 60 

bje^laWB, poweo: to direotois to 
make, 58, 67. 
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Article! ol Aitecietioii — eontd, 
filing of, with regifltrai:, 13, 
fofetlure of sliarefi, 145, 
is a mandate to dirootors, 61. 
legal effect of, 59. 

memberfi* right to get a copy of, 67. 
memorandum cannot he altered 
by, 20 

outside dealers supposed to know 
contents of, 62. 
oulfcidere' right under, 61, 62. 
preparation of, ft9‘-62. 
printed, numbered and signed, 59 
private companies and then pe- 
culiar, 59. 

private company subsidiary to pub- 
lic company, of, 69 
procedure for alteration of, 67. 
registration of, 58. 

Avben compulsory, 58. 
restrictions to tranfer of shares and 
Umitfa of members, 1 2 
rule in Royal Br. Bunk v. Turqiiand 
applying to, 02 
seal, provision ot, m, 205. 
stamps on 

necessary before execution, 59. 
when not necessaiy, 59 
Table ‘^A” excluded from, 13, 58. 
tiansfer of shares, special foim of, 
provided in, 119 
vltfii OH, 

winding up, members’ right to pe- 
tition for, 62. 

Association : 

illegal, cannot sue or ho <iued, 5 
members of illegal, T^ersonally 
Uable, 8, 
non-trading, 5 

not for profit cannot be registered 
as private company, 100. 
trading, for profit, when illegal, 5. 

Attestation of signatiures of subs- 
cribers to Mamorandum of 
Association, 13, 

Audit : 

balanoe-sheet, 293. 
genarol remarks, 333. 
profit and lose aooount^ 293. 

Auditors ; 

appointed at annual general meet- 
ing, 333. 

balanoe-aheet to be attached to 
zapOTt of, 293, 324, 346. 
banking companies and, 844. 
casual vacancy how filM, 834. 


Auditors, 

Central Govemineni may appoint, 
8J3. 

certificate, Q33. 

class shareholders appointing sepa- 
rate, 336, 

company to sue, for breach of duly, 
345. 

delienture-holdecs appointing se^ 
piirate, 335. 

debtor to the company oannot be, 
333. 

director or officer ol company 
cannot be, 333. 
duties of, 339, 344 
failure to appoint, 350. 
first, 334. 

general meeting attendance at, 334, 

Ibgul status of, 336. 

liability of, 336 

luisEtia&anoc of, 386, 343. 

names and addresses of, 90. 

notice 

for attendmg any general meet- 
ing, 340. 

lo be given to retiring, 331 
number of, to be appointed, 335. 
ofiiLor of the company, 33G. 
private comiwmy and, 333. 
qualifications of, 333 
xemuneration ol, 334, 350. 

joint — , 336. 

to be fixed by company in 
general meeting, 334. 
report of, 339. 

form of, 346, 347 

inspection ol, members’ right of, 
293, 845. 

must accomipany balance-sheet 
and profit and loss aooonut, 
293, 

must be 

circulated to members, 293 
read at annual meetings, 293. 

subsidiary company and, 299, 3U0 
responsibilities ot joint, 335. 
rights of, 838. 

access to books of accounts, 337, 
338. 

inspecting books of acoouutb, 
337, 338. 
status ol, 336. 

B 

Balance-Sheet. S22-324. 
audit of, 293. 
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BAlmitce«She«k — t ontd 

auditors^ report attiached to, 29H, 
326, 327, 346, 

banking companieB and 295 
oommieeion on laeues oE bbaie*), 
828 

contentB of, 294 

copies of, to be for\\arded to 
memtos, 293, ^27. 
direotors* report with, 204 
iiliog of, with registrar, 295 
foreign oompanies and then UO, 
930 

fonn “F” to lie followed, ^29 
holding company’s 800-302 
members' right 1o get a copy of, 

293, 327, 329. 

piivate company need not die 
101, 329, 330 

profit and loss account to lu 
company, 293, 327, 
to be signed by 
directors, 295, 

manager or managing agent, 295 

Banking Compaoiat, 268-294 

balance-sheet of, 296. 
business of, 290. 

restnotions for, 2R7 
cannot hold shares m Bubsidianeh, 
with speciflo exceptions, 291 
commencement of business, les- 
triction os to, 202 
conditions for carrying on busi 
by, 292 

Court's power to stay procedings 
against, 291 

declaration and aftidavits to be 
filed, before commencement of 
• business, 290. 
dedmtiotL of, 208 
gaoeml amendments of law, 291 
manMpgggeois prohibited, 295 
/r mo'fkinly statement to be filed, 292, 
paaalty for default, 291, 
mortgaging or charging unpaid 
capital prohibited, 291 
power of court to stay proceedings, 

294. 

res^e baaed on time and demand 
liabihty, 291, « 

reserve fund for compulsory, 208 
mveatment of, m trust securities 
or scheduled bank, 293. 
percentage of profits to be reser- 
ved annually, 298. 
subsidiary compames, 294. 


I Banking cempanlaep — 

U 80 t)f word “bank", restrictions for 
293. 

Bearer Debentures, 2G6 
Blank Transfer, 122 , 12 ) 

Board of Directors; 

borrowing po\sere exeicised h^ 25S 
meeting of, 195 
^ chairman at, 195 
quorum st, 195 
voting at, 195 
resolutions ot, 67 
Bonus shares, 1 34. 

B€M>ki of Accounts; 
auditors' right of 
access to, 339 
mspection of, 33h, 3 /) 
directors 

right of, to inspect, 2‘> », 
inspection of, by auditors, 3 JS 
managing agents where appointed 
must keep, 292 
proper must bt kept, 29“ 
registered office of the i oinpin\ U 
keep proper, 293, 

Table “A" piovisions re, 290 

Breach of Trust by Directors, 

212, 22% 228, 2’)0, 251 

c 

Calls, 135-I3b 

articles empowenng to make, 1 1 (> 
directors' power to making of, l.H) 
enforcement of, 140 
forfeiture notice to slate amount 
of, due, 141 

m advance, if pro\ ided by luticks, 
138-140 

insolvency of member and proving 
foi, 136 

interest on, 138 
invalid, 136 
in winding np, 402 
limitation re, unpaid, 140 
hquidation and, 139, 143 
notice of, 141 

prospectus containing amount of, 
136 

set o£[, shareholders' right of, 137 
Table provision m, 138. 
transferor's liability lor, 139 
trustee’s liability for, 139. 
winding np and, 140. 
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CuicellatioD of ttoiflfuod Shmn 
CopiUl 

Capitol of the CoaoipaDy: 

alteration of, 48-57 . 

cancellation of unieBned Ehare 
capital, 53, 

Oonrt'B confirmatory order 
not necessary, 52. 
resolutions for, 52. 
coDEiOlidation and converfiiou of 
«4liare capital, 51. 

articles empo^roring, 61. 
notice re, to registrar, 61. 
to cotiBolidate and sub- 
divide, 58-55. 

Courtis confirmatory 
order, when neces- 
sary, 64. 

reorganisation of capi- 
tal and, 63. 
resolutioDi^ for, 54. 
aub-di vision for shares, 
53-56, 

voting by proxy at 
meeting, 65. 
when rights of class 
shareholders affected, 54. 
conversion of paid-up shares into 
stock and vu'e versa, 51. 
increase of nominal capital 
and, 50, 61. 

articles empowering, 60. 
notice re, to registrar, 51. 
procedure to he followed for, 
60. 

resolution tor, 50. 
when articles do not 
empower, 50. 

reduction of share capital, and, 
66-67. 

articles empowering, 55. 
Court’s oonfiimatory order 
sanctioning, 55. 
creditors’ consent neces- 
sary to, 57. 
petition to Court, 57. 
procedure as to, 56. 
special resolutions for, 
65, 56, 67. 

reorganisation of, 53-55. 
resolations for, 60. 
requiring 0onrt*fl ^13- 

without OoUTt’BBanotiDn, 48. 


Capitol of the Compapr— 

articles empowering increaae or 
reduction of, 50, 55. 
authorised, 147. 
called up, 147. 

cancellation of unissued share, 53. 
classes of, 

authorised, 147, 
called np, 147. 
issued, 147. 
nominal, 147. 
paid up, 147. 
registered, 147. 
subscribed, 147. 
clause re, 37. 

consolidation and conversion of, 
51. 

increase of nominal, 50. 
interest out of, 327. 
issued, 147. 
loan, 38. 

memorandum clause re, 37, 40. 
nominal, 147. 
paid-up, 147. 
reduction of , 68-57. 
registered, 147. 
reorganisation of, 5^. 
reserve, 160^162. 

banking companies and, 160. 
cannot be 

called without leave of 
Court, 161. 
mortgaged, 161. 
created by articles or special 
resolution, 159. 

to be called np in case of 
winding up, 158. 
rights of Ehareholdcrs in the, L50. 
slmres of different classes represent- 
ing, 153. 

sub-division of 52, 53-55. 
subscribed, 151. 

Castmff vote of CliaEniiaii» 197. 
Cortificate of IncorporOtioii, 

14, 161. 

conclusive evidence of complianoe 
with registration reqnhiiinents, 
14. 

Court has no power to annul, 15. 
minor signing memorandum does 
not invaLidate. 15. 
registrar to issue, 161. 

Cortified Tfimafor» 124-127. 
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Clwtrauai: 

adjaurmnezit by, 19G, 
oartiug vole of, 196. 
duties of, 195. 

ejection of member bj, 197. 
minutes to be signed by, 168, 184, 
194. 

right of, 194, 196. 

Chartnr, RoysJ, 

companies formed by groni of, 1. 

Class Meetiiigt 190. 

Class Shareholdars: 

alteration of articles affecting, 
66, 67. 

Classes of Debentures, 265. 

Classes of Promoters: 

occasional, 17. 
professional, 17. 
pro hoc trier, 17. 

Closure^ 197. 

Colonial Register, 119. 
Commeneement of Business, 

97, 162, 168.. 

Common Seal, 205. 

Companies ; 

administration of, 161. 
arbitration and, 209. 
banking, 287-291, 

(See Banking Companiee). 
books of accounts to be kept by, 
292. 

borrowing powers of, 260-260, 
charter, grant of to, 1. 

con version of private into public 

108. 

procedure as to, 117. 
contracts on behalf of, 208. 
definition of, 6,11. 
defuot, 886. 

difference between partnership and, 

6 . 

earljr history of, 1, 
foreign, 14. 

formation of, under special Acts of 
Councils in India, 4. 
Parliament, 4. 
holding, 301. 

liability erf members of, 6, 9« 


Cmnpaiiies-wrcar rf. 

limited by 

guarantee, 9, 21. 
shares, 9, 21. 

management of, 161, 164. 
memorandum of nsssociatiod ot- 
(iSfV Mem^irandmn ef Amoiation). 
name of, 23, l61. 

number of persons required to 
form, 5. 

parent — (Sw' Holding Conhpanb^Ay 
parliamentary, 4. 

partnership to be incorporated as, 
when compulsory, 5. 
powers of, to promote another com^ 
pany, 11. 

private and public, 10. 
private company subsidiary io, 
public, 59. 
promoter, 16, 18. 
proroectUR of Proitpectm). 
public and private, 10. 

Koyal Charter, early grant of, 1. 
society and, difierence between, S. 
statutory, 9. 

subsidiary — (iStv Iloldmg Compu 
nien), 294 . 
types of, 9. 

winding up of — (<Sw Winding up of 
ConhfMinieg), 

Company Law: 

English amended and repealed, 1,2. 
Indian amended and repealed, 2. 

Compromise and Arrangomont, 

210, 371. 

winding up and, 371. 

Court sanction necessary for, 371 , 

Consent to aet as Directors: 

filing of, on inoorjioration, 13. 
private company need not 6]e 
13, 101. 

Consolidation and conversion of 
Share Capital* 61. 

articles empowering, 61. 
notice re, to registrar, 61. 
to consqlidate and sub-divide, 63-66 
Court’s confirmatory order, when 
necessary, 64. 

reorganisation of capital and, 63, 
54. 

resolutions for, 54. 
sub-division for shares, 53-55. 
votinghy proxy at meeting, 56. 
when rights of okss share-hol- 
ders affected, 54. 
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Colitlilali of Proopecloai 77-8 1. 

(See J^rojtpeetM], 

CoBlmctt oo boMf €tf Compoay^ 

204-^06. 

Contribotorioa— -(See Wimd^ up, 

f^omptiUori/), 

Counoile fai ladioe 

formation of componiea under Hpe> 
Gial Acta oity 4* 

Cooiti 

artKsleBy alteifntiofn ot, BancUon not 
neeeBBary, 68 » 

hRHno povrer (o annnl oertificate 
of incorporation, 15. 
intcftleTence of, to prevent altera- 
tion of articles, 68. 
meetings ordered by, for com- 
pulsory winding np, 366. 
reserve capital cannot be called 
witbont lea^e of, Ifel . 

Creditors \ 

cannot attach private propeily of 
shareholder, 7 

compulsory winding up by (See 
flip, €(mpfUs&ry). 

coneent of, necessary ror reduction 
oC capilal, 57. 
unsecured, 881 

voluntary \vmding up by (See 
WfmUng up VoLuntary)^ 

CrimlBal liability of Dirftetora, 251 

Cunmlafire Proforenoe Shares^ 151 

D 

Debentara Dit«ieiars« 117 

Debonlure-lioMori i 

auditors appomted by, 335 
classes of, 265 

receiver on behalf of, 280-2f3f2. 
trustees on behe^li of, 262. 

DobonlwreSt 253^287.. 
bearer, 266. 

can be converted into registered, 
266. 

negobable instrument, 266. 

borrowing powers of company, 
252. 


Oobaatitrot — cotM 

board of directors can 
259. 

limitations re, 260. 
trading onm|ianiee have 
259. 

ultra vire^ 260 , 
certificate, 260. 

classes of, 265. ,, 

company’s register of, 276. 
definition of, 261. 
deposit of, 260 

dinerenoe between, and debentttic 
stock, 263. 

e^Kchange of, for shares, 287. 
fixed charge, 261, 276*-278, 
floating charge, 261, 262, 272^275. 

definition of^ 261. 
garnishee and fioating, 281. 
income bonds, 283. 
interest on, 26$. 

interest coupons attached to, 26G, 
irredeemable, 267. 
issue of, 262. 

managing agents cannot isime, 269. 
method of j^miing seonred, 276. 
mortgage, 261. 

mortgages and ebarges on issire of. 
267, 268. 

filing and particnlars of, 267. 
fixed charge, 262, 276^279. 
specific property, 275. 
trust de^ and, 275. 
floating charge, 262, 263, 273, 27t> 
freedom ^to deal with assets, 
272 

garnishee order, 270 
meaning of, 261, 272. 
pan jKinm, 272. 
priority of rights under, 

273, 274. 
second, 272^ 

part jMMU rights m senes, 268, 
receiver appointed Under, 282. 
iegisfcer of, 276. , 

company’s, 270. 
inspection of, 276. 
naked, 261. 

prospectus on issun of. 265. 
receiver on behalf of>^boldenL 

201 . 

appointment of, 280. 
redeemable, 267. 
re^stczed, 266. 
re-isBUe of redeemed, 364^ 
secured, 279. 
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Dvbmiturea: — ootitd. 

Btoek-in-trade, 267. 

266. 

tomsfer of, 26S^ 265. 
troat deed Mord, 275. 

DsbMiuM etock, 263. 

Dadantioii pf Aeiockitioiif 

Dp facto Directore. 

214. 

Dpfprrpd Sliarperl56. 

Dpfhlitliikie : 
agenda, 165. 

taokilig oompaxriea, 5187, 28U. 
company, 8. 
coutributOrr, 364. 
debenture, 261. 
director, 211. 
floating charge, 26l, 272. 
holding oompanipB, 300. 
manager, 167. 

private company, 11, 12, 99, 100. 
promofcor, 16. 
proepectns, 76, 
resolution, 

extraordinary, 196. 
ordinary, 196, 
special, 196. 
share. 111. 

share certificate, 131. 
statutory company, 9. 
subsidiary company 300. 
vendor, 64. $ 

Dofunct CompanipSf S66. 

DoUnqiiPiit Dfrpctprs» 252. 

prosecution oV252. 

Diraetors, 211-258. 
additional, 211. 

aflents of the company as, 229-232. 
eJtemate, 216. 
appointment of, 101, 211 . 
azoles of association is a mandate 
to, 63, 

as 3^-^. 

snsignmcnt of office by, 5U5. 
auffitors* owmai vacancy to be filled 
tn by, 384. 
bstenop-sbeet 

to be attached to report of, 211. 
to be elgned by, 294, 


Directors — vantd. 

bankrupt, 220. 
board of, 

meetings of, 195. 
chairman at, 195. 
quorum at, 195. 
voting at, 195. 

books of accounts, inspection of, by, 
292. 

breach of trust by, 210, 221, 228, 
251. 

cannot be auditors, 338. 
casual vacancy filled in by, 212. 
committee appointed by, 256, 
consent to act as, 13. 
contracts of with the company, 13, 
14, 249. 

criminal liability of, 251 . 
debenture, 217, 
dt* facto, 214. 
definition of, 211. 
de jure, 214. 
delinquent, 252. 

prosecution of, 252. 
direction of businesH by, 235^287. 
disclosure of names and addresses 
of, in proEpeotnes, 62. 
dividends 

recommendation of by, 315. 
repayment of by, 315. 
duties of, 230. 

fiduciary position of, 229, 246. 
first, appointment of, 211. 
general meeting appointing, 211. 
inspection of 

books of accounts by, 296. 
minute book by, 254. 
inaolvency of, 226. 
interested, 

cannot vote, 226. 
to disclose the interest, 224. 
irregularly oonstilitted Board of, 
215. 

Ability of, 

ociminal, 252 

lor allotment of shares to 
* minor 127. 
for breach of trust, 228, 
limited, 246. 
for negiigenoe, 249« 
for misfeasanoe, 251. 
re, mimiAum aubaortotion, 82. 
through contract, 246. 

Ufe, 107. 

list of pBraonccobsentiitgtoaot as, 

18, 
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Dife«tor»— 

loans to, 293. 

♦y ittariiiig ilft g , 169. 

znana^g Agents to nomiziate, 175, 
212 . 

meeting of, 256. 
board, 265. 

minute book, inapeotion of, by, 
264, 880. 

misfeaeance of, 251. 
must act as board, 258. 
names of, must be filed witb regi- 
strar, 267. 
negligence Of, 250. 
new issue of shares by, 246. 
number of, 211. 
office of profit held by, 238. 
personal liability of, 229. 
position of, 223. 
powers of, 287 . 

restriotionB on, 

remission of debts by, 233 
sale by, 288. 

to make bye-laws, 58, 67. 
powers of sale by, 233. 
prosecution of, 262. 
prospectus to diclose, 
interest of, $0. 
names and addresses of 82. ’ 
qualification for holding share war- 
rants, 133. 

qualificaticna of, 81, 214, 217. 
qualification shares, 

in bis own right, 211, 214. 
present from promoters, 211. 
quorum of, 195. 

mwnf. be present for forfeiture 
of Bbtores, 142. 

register of oontraots with, 224. 
register of, 221. 
remiasion of debt by, 283. 
removal of, 220. 
remuneration of, 238-242. 

report of, 

contents of, 294. 
must be attached to every 
balance sheet, 294. 

Signed by the ohaizman, 294. 
xestricttoa on powers of sale and 
remWon of debts by, 234. 
retirement by rotation of, 212. 
secret profits by, 256. 
signature of, on prospectus, 77. 
substitute, 216, 

transfer of Bhares, refusal of, to 
regtster, 119. 


P iract ori— owtfrf. 

trustees in the poiUtiou of, 224-229* 
Mkra vifvs acts of, 229, 228^ 
vacating oifiot, 218. 

ToUng by, 226,255* 

Diroelors* Repost: 
contents of, 294, 

must be attached to every balanoe- 
sheet, 294. 

signed by the chainnan, 294. 

Piacleimor of Ooeroos Aesefe, 878. 
Discount, shares at a, 89, 

Dividomi EquaKsation Pimd, 826. 
Dividends: 

declaration of, in general meeting, 
317. 
directors, 

responsibility of, re, repayment 
of, 815. 

to recommend, 815. 
divisible profits for, 814-316. 
equalisation reserve fond, 326. 
interim, 819. 

Limitation Act, 817. 
payable out of profits only to prefe- 
rence shareholders, 151. 
shares classes of, and cumulative, 
151. 

preference, 151. 
simple preference, 151. 

Doctrine of: 

Indoor management, 68, 207. 

Doeumonts to be filed : 

articles of association, 13. 
incorporation and, 13. 
list of persons consenting to aoft| as 
directors, 13. 

memorandum of orsooiation, 13. 
prospectus, 77. ^ 

.«hare oertincate, 131. 

Dendnien Rofister, 118 . 

Duties cdi 

auditors, 839-844. 
directors, 226. 
official liquidator, 860. 

E 

Eaily Hislery of Cnnumnte s, 1. 
Exoculorsi 

liability of, for toatiiunlesion ol 
B^raSi 129, 180* 
nettoe of diSHub 129. 
transfer of idiatefl ana, 180. 
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Exf»ropri«tEoiiy of Powor of, 144. 

1 

ftltdiRiUon of &rtiiclie«i to 144 

bum Jidt' cxeroific of, 144. 
compelling fihnmholder to tranf^r 
blB shares, 144), 

Extraordinary Mooting, 189, 190. 

(See jUfectingg). 

Extraordinary Roiolution, 109. (See 

JReitolutian^), 

definition of, 106. 
filing of, 197. 

F 

Fiduciary PoiUion of, 

direotoTB, 2SB, 246, 
promoters, 17. 

Filing of Docttmontoi 

articles of assooiation, 1.'1. 
balance-sheeb and profit and loss 
nccount, 295. 
inconporation and, 13. 
list of pereoDS consenting to act os 
directors, 13. 

memorandum of association, 13. 
prospeotiia, 77. 

First DirocCors : 

appointment of, 210, 

Fixed Charge, 261 , 275 , 27 & (Ree 

betUiibreg). 

Floatiag charge, 261, 262, 272, 275.. 
(See Debentur&f), 

Foreign Companies, 14, 329. 
Foreigner : 

allotment of shares to, 117^ 

Forfeityre of Shares, 140-144* 

antmlHng, 143. 
articles must emjpo'wer, 141. 
dicectors' qnorim most be present 
fnr, 142. 
improper, 142. 
interest on call, l4l. 
liability of ahar^older, 142. 

as to oalls xnade but not paid, 
142. 

as to future calls, 142. 


Forfeiture of shares — 

limitation period for unpaid calif' 
to run from, 142. 

liquidator lias no power to cancel, 
145. 

liquidator's right to enforce, 143. 
notice for, 141. 
when had, 141. 

power of, when to be exercised. 141 . 
resale after, 141. 
resolution, special, re, 141. 
.ibareholdevfl’ bankruptcy and, 145. 
surrender of shares as short cut to. 
143. 

Court sanction necessary, 113, 
Table ‘‘A'* provisions re, 141. 

Voting rights of pnrclioaer after, 143. 
wrongful, and shareholderH)^ right . 
142. 

Formation of Companies t 

under .Tpccial Acts of 
CouncilR in India, 4* 

Parliament, 4. 

Founders Shares, 156, 

G 

‘Gag’, 197. 

Garnishee Order: 

floating debentures and, 279. 
General Meeting, 101, 182-188. 

(See Mertiiiff^), 

Guarantee Company : 

company limited by guarantee, 9, 

*Gullletine', 190. 

H 

Holding Companies, 301- 306. 

advantages of, 301. 
halanco-ebeet of, 804-300. 
definition ol, 808. 
djBodvantages of, 301. 

—investment company os^ 808. 
subsidiary oompanim, 808. 
auditors^ import, 

balancenibeeli to state profits 
and losses of, 805. 
books of accounts, inspection of 
805. 

defined, 303. 

profits and losses of, 305. 
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I 

Partiieriliipp 5. 

Incorporation of Company: 

certificsate of, 14, 161, 
coocloeive evidence of compli- 
Auce with registration require- 
ments, 1^. 

Court has no power to anutll, 15. 
minor signing memorandum does 
not invalidate, 14. 
registrar to issue, 161. 
documents to be filed on, 13, 
articles of association, 13. 
list of persons consenting to act 
us directors, 13. 

memorandum of association, 13. 
prehminaries of, 18. 

Increase of Share Capital t 

alteration of, 50, 51. 
articles empowering, 50. 
notice re, to registrar, 51. 
procedure to be followed for, 50. 
resolutions for, 50. 
when articles do not empower, 50. 

Infant — (See Minor). 

Insolvency of 

directors, 220. 
managing agents, 145. 
shareholders, 146. 

Inspectors ; 

appointment of, by 
company, 164, 165. 
government, 164, 185. 

Interest ; 

out of ca|Htal, 826, 327, 

Central Government's sanction 
neoessary for, 327. 
special resolutions necessary for, 
327. • 

when and how payable, 327. 

Irredeemable Debentures, 266, 267. 
Issued Capital, 147, 

J 

Joipt Family Busittess: 

more than one family combining 
in, 6. 

no liinitation to membership ap- 
plying, 6, 

transfer of shares and, 128. 


Joint HoMors: 

treated as single member, 11, .12. 

Joint Stock Companies (See Compa- 
nieg). 

K 

'Kangaroo', 199. 

L 

Liabilities of 

auditors, 337, 341. 
bankrnpt's for transmission of 
shares, 129. 

companies with limited and un- 
limtied liabilities, 9. 
directors, 242-245. 
criminal, 251. 

for allotment of shares to minor, 
131. 

for negligence, 249, 250. 
limited, 245. 
personal, 229. 

re, minimum flubsoription, 62. 
through contract, 246. 
executors for transmission of shares, 
131, 182. 

limitation principle introduced in 
England, 1655, 1. 
managing agents, personal, 170. 
memberR of 

company limited by shares, 18. 
illegal association, B. 
joint stock company, 6, 98. 
promoter companies, 16. 

partners in partnership is unlimited. 
6, 7, 8. 

past members, 366. 
reserve, 158. 

Lien : 

articles empowering, 145. 
enforcing, by forfeiture of shares is 
allowed, 145. 
notice of 

and subsequent debts due to 
company, 146. 
trust, 146. 
on shares, 146-147. 
power of sale under, 147. 
trastees' shares and, 140. 

Life Directore. 107. 
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Limited LUdiility: 

principle ol, introduced in ICngland 
in 1865, 1. 

Liqindation— (See Whulmj up of 
paidei), 

Uqnideter : 

official, 359. 

account books to Iw Kept by, 302. 
appoiTitment of, 358. 
callB made by, 307. 
duties of, 361. 

exercise and control of powers of, 
363, 

fiduciary position of, 361. 
list of oontributories prepared by, 
367. 

officer of the Court, 361 . 
powers of, 363. 

exercise and control of, 3G3. 
remuneration of, 384. 
volunti^, 

appointment of, 396. 
dnties of, 403. 
powers of, 399. 
remuneration of, 899. 

M 

Management and Administration of 
Companies, 164-167. 

Manager: 

definition of, 167, 
insolvency of, 219. 
xegistei of, 220-222. 

Managing Agent, 168, 169. 

agreement with, 169, 170. 
appointment ol, 168, 170, 172. 
ba^ng company cannot have, 
290, 

clause re, iu the memorandum, 39. 
compensation to, 171. 
competing business by, 176. 
conmtions applicable to, 171. 
contracts by, for purchase and 
BU]p(^y of goods to company, 

debentures cannot be issued by, 
259. 

definition of, 167. 
directors 

appoinMI by, 178, 218. 
nominated by, 176, 


Managing Agents--<f<'^^^^- 

disclosure of names of, in prospect* 
us, 82. 

insolvency of, 171, 217. 
inter-company 

loans arranged by, 174, 175. 
purchase of shares, 175. 
liability of, personal, 170. 
lo.ins to, 173. 

period of office oi, 369, 170. 
power of, to issue debentures, 176. 
register 210-222. 

Temuneration of, 172, 173. 
term of office of, rastriction s‘ 1o. 
170. 

transfer of office of, 171. 

Bdanaging Director) 167, 1G8. 

appointment of, 167. 

Married Women; 

allotment of shares to, 1 IG. 
can subscribe to memoranda in of 
association, 22. 

Meetings : 

adjourned, 206. 

adjourning power of cbanman, 
194, 196. 

adjournment of 194, 195, 204, 
casting vole of, 196. 
agenda at, 1G5. 
chairman 

casting vote, 106. 
duties at, 193. 
right at, 195. 
class, 190-193. 
closure of, 197. 

coutributories', called by Court, 
367. 

Court 

calling creditors' and contributo- 
ries’, 367, 

ordering, to be called in winding 
up, 899, 

oreditoro’ called by Court, 363. 
directors’ board, 195, 263, 254. 
chairman at, 195. 
duties at, 195. 
right ol, 195. 
quorum at, 105, 
voting at, 195. 

during voluntary winding up, 399. 
extraordinary, 189, 200. 



INDEX 


ccxk i 


notice of, 1R9. 
resolabioiiB at, 189, 200. 
who may call, l89. 

*gag', 197. 

general (annual), 101, 181-lRC, 
appointment of directors at, 211. 
auditors' report to be read at, 
294.. 

balance-sheet to belaid before, 
183. 

Court calling. 182. 
directors' report at, 183. 
dividends, declaration of, in, 315- 
3ia. 

failure to hold, 180, 181. 
inspector appointed at, 189, 
minutes of, 160. 

chairman to sign, 1 82. 
uoticG of, to bo given to all en- 
titled, 18.S. 186. 
roRoIutioTiB at, 184. 
time limit for holding, 180, 181. 
usual basinesR at, 184. 
general rules applying to, 193. 
chairman to sign, 166, 18<1, 194. 
minutes of, 166, 1G6, 167, JS3, 
198' 

notice of, 183, 185, 189, 19M. 
poll demanded at, 202. 

proxies at, 204. 
quorum at, 19.3, 194, 205. 
resolutions at, 199. 
right of speech at, 196. 
speech at, 196. 
statutory, 101, 177-180. 
default in holding, a ground for 
winding up, 851. 
period within which to hold, 179. 
statutory report 178, 
default in filing a ground for 
winding up, 851. 
voting at, 203. 
voting by proxy at, 204. 

Membftn of CoSiipaii3r-«(See sltare- 
hclder^). 

articles of association binding on 
company and its, 61. 
balance-sheet, copy of, right to 
^ receive, 298, 327, 329. 
liability of, 98. 

not liable for payments of debts of 
firm, 7. 


Mombort of CovopauyHVM^^I. 

private property c^, cannot be 
attached by creditor, 7. 
right to get a copy of oi^ieles of 
association, 65. 

Memoraadum of Associrndosiv 20-40. 

agent signing, on behalf of prin- 
cipal, 22. 

alteration of capital, clause of, 
48-68. 

cancellation of unissued share 
capital, 53. 

Court’s oonfirmatory order 
not necessary, 53. 
resolntions for, S8< 
consolidation and conversion of 
share capital, 51. 

articles empowering, 51. 
notice re, to registrar, 61. 
to consolidate and sub- 
divide, 59-55. 

Court’s confirmatory 
order when necessa- 
ry, 64. 

rooi'^nisation pf capi- 
tal and, 53, 54. 
resolutions for, 54. 
sub-division for shares, 
53-55. 

voting by proxy at 
moo Ling, 55. 
when rights of class 
shareholders afiect- 
ed, 54. 

alteration of capital-— 

iiirreaRe of nominal capital and, 
50, 51, 

articles empowering, 50. 
notice re, to registrar, 51. 
procedure to be followed 
for, 50, 

resolution for, 60. 
when orticl6fl do not em- 
power, 60. 

reduction of share capital and, 
55-57. 

articles empowering, 56* 
Court's ooufirmatory order 
sanctioning, $5, 
creditors' consent neces- 
sary for, 67. 

petition to Court, 67. 
procedure as to» 67* 
special rpadlntione for, 65, 
66 , 57 • 
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MatBoimiidum of Association — emtd. Momorsnduni of Association — cotdd. 


rsoiganilsation of capital, 53*56 
resolations lor^ 60. 
alteration of name clause of, 4S, 
45. 

certificate of inoorpation in now 
name issued ou, 42. 
original name when available to 
others on, 43, s 
registrar, 

sanotioh of, only when sujffi- 
oient, 42. 

to enter on register, 42, 48. 
resolution for, 42. 
rights and obligations of com- 
pemy not altered by, 42. 
special resolution necessary for, 
42. 

to suit the altered objects of 
company, 42. 

alteration of objects clause of, 45. 
dissent of minority shareholders 
considered before, 45. 
filing of Oourt's order confirm* 
ing, 46. 

law as to, 46, 47. 

name of company, change of, 
before sanctioning, 42. 
new objects added in, 46. 
notification re, to he given to 
parties interested, 45. 
objecting party’s consent obtain* 
ed^or claim satisfied before, 45. 
petition to Court for confirm- 
ation, 45. 

procedure os to, 45. 
regutrar’s certificate, re, oonclu- 
sive evidence, 46. 
sanction subject to modification, 
47, 


special resolntion necessary for, 
45. 


alteration of situation clause in, 44 


arti^lee of assooiation cannot .alter 
olauses of, 20, 

attestation of signatures to, 13, 22. 
binding on company and its 
members, 20. 

oanaot modify Companies Act, 20, 
capital clani^ 87. 

^Iteration ^ of^(Se6 Akeratim of 
CajAtaH^, 

filing oi, on incorporation, 13. 
general observatiaiui on. 20. 



married or unmarried woman can 
subscribe to, 22. 
managing agency clause, 30. 
name of company, 23. 
affixing, outside the office, 29. 
alteration of— (See Alteration of 
Nawhc of Ctmj^nyY 
descriptive, 26, 27. 
documents to contain, 29. 
exhibiting on board, in what lau* 
guage, 29, 160. 
likely to mislead, 23, 24. 
‘^limited^^ added as last word in, 
29, 160. 

names disallowed, as registereci. 
23. 

personal name used with fraudu- 
lent object, 24. 
registration of, 23. 
seal to bo engraved with, 29. 
similarity of name with that of 
another company, 23, 20. 
statutdry prohibition as to, 2H. 
objects clause of 30, 

ultra vires, when inconsistent, 
with, 32. 

alteration of, 41, 46. (See Altera t- 
mi of Oi/eots). 
capital of company, 37, 36. 
declaration of association, 39. 
declaration of liability of membeis, 
36, 37. 

i/Ura rires act, 33. 
powers implied within, S3, 
powers which cannot be included 
in, 33, 

rules of construction applying to 
clause, re, 34. 

hdtra rirrs acts when iuconBibbcnl, 
with, 32. 

registered oflce, situation of, 29. 
repudiation of liability by subs- 
cribers to, 23. 
signatory to, 
agent as, 22. 

attestation of signature while, 13, 

22 . 

married or unmarried woman as, 

22 . 

repudiation of liability by subscri- 
bers to, 28. 

shares taken up must he stated by, 

22 . 

signatures to, attestatcon of, 18. 
signing of, IS, 22. 
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MvDiotniidaw ol A»«ocu^tl9ii — oonid. 

atteatrition of signature while, 13, 

22 . 

feiiuaiJoa of I'egistetd ofiioei 29. 

^tanip duty on, 22. 
fetatutovy prohibition, 23. 
f^uborchnate to Companies' Act, 20. 
sabscribcrs to 

minimum number of, 22. 
sign and slate tho sharee taken up, 
22 . 

Minimum Number 6f Mamberi : 

to form a 

companv, 5, 7, 10. 
parlnersbip, 5, 7. 
private company, 10, 11, 12. 

Minimum Subacri|i^oii : 

nflt'iment of slinres and, before. 82. 
does not apply to private com- 
patlv, 101. 

to be stated in prospoclus, 82. 

Minor: 

allotment of shares to, 127 
cannot be a meiul>er to a partner* 
ship of joint family, (j. 
signing memorandum does not 
nivalidaie certificate of mcor- 
poration, 14, 

tiaiihter of shares and, 127. 

Minute ; 105, 100, 107, 103, 194. 
book, 101, 330. 

chairman to sign, 104, 180, 
190, 380. 

inspection of, 255 
general meeting, 106, 184, 380. 

Minute Bemki 16G, .330. 

chairman to sign, 166, 164, 194, 
380. 

inspection of, 255. 
loose-leaf ledger not, 167. 

Misfensniiee ; 

auditors', 336, 343. 
directors', 251. 

Bummons, 250. 

Misrepfesentatidii Iti Prospectus. 

98-97. 

company ^8 liability for, 93. 
damages when ohumable for, IK), 
directors' liability lor, 98. 


Misrepresentatiefi in Prespeolue^ 


innocent, 94. 
ol law ib not, 94. 

4 points to be established for, 93. 
puffing not, 9H. 

remedy must be applied for in time 
for, 93. 

who can sue, 94. 

Mortgages and Cbarges* 268. 

filing and particulars of, 268, 270. 
fixed charge. 276-27^ 

Bpeoifio property, *275. 
trust deed anU, 275. 
float] Dg charge, 278-276. 
freedom to deal with assets, 272. 
gamisbee oi^er, 279. 
moaumg of, 261, 272. 
j^ari pagm, 269. 
priority of rights under, 274. 
second, 272. 

pari ptrna rights iu series, 268. 
receiver appointed under, 284, 
register of, 276, 381, 
compahy's, 270 
inspection of, 270, 
registrar's, 276. 
regifltrajr'p register of, 276. 
inspection of, 276. 

N 

Name of Company. 28-29, 161, 162. 

affixing, outside the office, 29. 
alteration of, 42. 

certificate of inoorpotation in 
new name issued on. 42. 
original name when available to 
others on, 43. 

registrar's sanction only when 
sufficient, 42. 

registrar to enter on refflster 
42, 48. ® 

resolution for, 42. 
rights and oflightions of 
company not altered by, 42, 
special resolution necessary 
for, 42. ^ 

to Suit altered objects of com- 
pany, 42. 

descriptive, 26, 27. 
documents to contain, 
exhibiting on board, In what Ian- 
^gn^ge, 29, Xdl. 
likely to mislead, IKY, 24. 
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‘(limited'"* added as last word in, 
39, Ids, 

naiixee dtellowed as regietered, M. 
personal namo used wlthfraudnient 
objeot, 84, 
registration of, 2B. 
seal to be engraved with, 39. 
sixnilarity of name with that of 
aDo&eroQinpan7, 33, 96. 
Btatntory prohibition as to, 98. 29. 

NomiiMl Cngllal, 147. 

NoAice oil 

jt 

auditors to receive, for attending 
any geneml meeting, 340. 
dissent, 129. 
forfeitore of shares, 141. 
when bad, 185. 

lien and subsequent debts due to 
company, 146. 

meeting, 162, 168, 189, 190, 193. 
transfer of shares must be given bo 
transferee, 130. 
trust, 146. 

O 

Obtiocts Claitso of CompaBy, 80-36. 
actsaZfm viret, when inconsistent 
with, 82. 
alteration of, 45. 

change of neaxie to suit, 42. 
dissent of minority shareholders 
considered before, 45, 

of Oourt's ordn confirming, 

law as to, 46, 47. 
new (Ejects added in, 46. 
notification re, to be given to 
parties interested, 45. 
objecting party's consent ob- 
tained or claim sAtUfied before, 

45. 

petition to Court for confinna- 
tion, 45. 

prooednto as to, 45. 
registrar's certificate, re, con- 
clusive evidence, 46, 
saaotimi subject to modification, 

46. 

apacial resblatimi n ecessary 
tor, 45* 

powem imnltod nijOdn, 33. 
povm v^toh ceimot be inolud- 


Objecl Clause of Coaoqeany — eontd. 

rules of oonstruction applying to 
clause re, 34. 

ultra eirf» acts when Inconsistent 
with, 32, 

OccasioBal Promoters^ 16. (See Pro- 
moters). 

Official liquidator; 

account books to be kepi by, 362. 
appointment of, 358. 
oalls made by, 369. 
duties of, 861. 

exercise and control of powers of, 
863. 

fiduciary position of, 360. 
list of contributories prepared 
by, 367. 

officer of the Court, 360. 
powers of, 362. ' 

exercise and oontrol of, 362. 
remuneration of, BB4. 

Ordinary Resolutiun, 195. (See NrMt- 
lutunu). 

definition of, 196. 

Ordinary l^iarus, 154. (See Sftares). 

P 

Paid-up Capitalylfil. 

Parent Compaides, 301-300, (See 
Holding CompamrH). 

Parllamenlf Special Acts of 

formation of companies under, 4. 
Parlnerahlpx 

difference between company and, 
7. 

illegal effect of when, 5. 
incorporation as company when 
compulsory, 5, 

liability of members of, 6, 7, B. 
liability of partners in mrtnership 
is unlimited, 8. 

limitation of number of partners 
in, 6, 

miner members of joint family 
. be excluded, 6. 
private company disthtgubhed 
fronLi 104. 

prohibition qf brge, 5* 
two or major joint tomlUee to form 
a. 6. 
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liqnlilflKlIoB* 8d2. 

Pttlitioii s 

for winding np, 358. 
aompulflory 
advertiaing of, 357. 
componyB, 3^. 
contSibutoriea, 355. 
or6ditor*fl, 356. 
debantore-holdefs, 856. 
grounds for, 361, 853. 
registrar's, 357, 
servioe of 350. 
oontributories, 855. 
creditor’s, 356. 

grounds for, 351, 853. 
registrar's, 856. 
service of, 357. 

Poll ! 

demand for, 202. 

Powers of Directorsi 237. ^ 

Preference Shares, 151. 

oummulativa and non-cumu- 
lative, 151. 

deferred, 156. ; 

dividend on, payable out of pro- 1 
fits only, 151, 153. 
founders, 156. ! 

ordinary, 156. 

redeemable preference, 154-156. 
simple, 151. 

Preferential PaTinents, 377, 876. 
crown debts, 377. 

salaries of clerks and servants, 377. 

PreliminaiT Agr e a n ient, 73. 

Preliminary Contracts, 73. 

PreUminary Eapensos: 

proq>eofcua to disclose, 80. 

Piirale Compangr: 

advantage and utility of, 102-107. 
aud their peoulliu: articles of 
association, 69. 

annual list uxd summary of, 107. 
appointment of directOTB, 107. 
articles to lastriot tiangfer of 
shares, 11, 12. 

aasooiatian not for profit, cannot 
be registered as, XOO. 
audit of accounts of, lOl. 
balauce-sheet need not be filed 
by, 101, 326. 397. 


Private Company — cwCtd. 

oanupt file a statedient in lieu of 
prDSpotttS) 77. 
cannot issue prospectus, 77 
oannot issue ware warrants, 187. 
circulation of profit and loss acc- 
ount to members compulsory, 
101 . 

consent to act as director need 
not be fiTed, 101. 

oonversion of into public com- 
pany, lOl. 
procedure as to, 109. 
definition of, 11, 12, 99, lOO. 
exemptions and privileges, 100-102. 
joint holders treated as one, 12. 
life directors, 107. 
limitation of number of mem- 
bers, 11, 12, 99. 
meeting to be called by, 
annual general, 101. 
statutory, 101. 

members necessary for formation 
of, 10. 11. 

minimum subscription does not 
apply to, lOl. 

need not file with registrar, list 
of person consenting to act as 
directors, 18. 
origin of, 99. 

partnership distinguished from, 105. 
peculiarities of, 11. 
privileges of, 100-102, 
prospectus oaimot be issued by, 77. 
prospectus, statement m lieu of, 
need not be filed, 77. 
restriction as to formation of, 99. 
restriction included ill articles, 99. 
right of, transfer of shares res- 
tricted, 99. 

statutory report need not be filed 
by, 101 r 

subscribers are not invited to 
subscribe for the shares 
debentures of, 11, 12, 99. 
BubBidiary to public companies, 59. 
Table *‘A^' cannot be adopted by, 
110 . , 

to maintain registers of 
directors, 101. 
members, 101. 
mortgageB aud charges, 101. 
transfer of shatCB reaction rei 
99. 

underwriting oonunissiou paid 
by, 106. 
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Ptirato B64. 

winding tip and of&oets^. 964. 
obieot vii 364. 

proeeedizigB couddential, 36*'$. 

PrafaMioMl Pmaalan. 16. (See 
Jf^rff^koters), 

Paaiit awl Loti Account. 237, 238. 
audit of, 298. 

banking company and. 295, 
ciroalauon of. 298. 
contents ol, 294. 
filing of, with registrar, 295. 
inspection of, 298. 
members^ right to receive, 293. 
Table nvovisions re, 296. 
to be signed by 
directors, 295. 

manager or managing agents, 
205. 

Pfofits, 806. 

ascertainment of, 306. 
available for dividend, 306. 
oapitaUsation of, 322. 
divisible, 314-317. 
meaning of, 306. 
prior to incorporation, 311. 
realised, 806. 
reserve fnnd out of, 320. 
unexpected, 321. 

Pro Hac Vico Promotore. 17, (See 
Prontoter^). 

Prolilbltioii of Largo Partoorship. 5. 
Pfonolor CoBiponioa. 18. 74, 75. 

liability of members of, 16. 
object Of, IB, 

syndicate forming into, 18. 

Promoioio (of Coo^pany). 

16, 69-98. 

aoqniaitioa of running business 
by, 72. 73. 

agreunent witbVendors. 72. 
certifloOte of experts. 72. 
report of exparts, 72. 
agreement wim. and vendors, 72. 
ImaiBOSB aoquiaition by, 72. 
dSasses of 
oocasaional, X7. 
profesaional. 17. 

00 hoc rfcr> 17. 


Promotors of Coaipaiiy— 

companies as, 16, 74. 
definition of, 16. 69. 
disclosure of remuneration of, 17, 70. 
fiduciary position of, 17, 70, 71. 
interest of, in formation of compu' 
ny, disclosare of, 17, 
legal position of, 69-72. 
occasional, 17. 

party to the preparation of pro^ 
spec bus, 17. 
powers of, 17, 

preliminary agreements by, 73. 
professional, 17. 
pro hao rice, 17. 

property of, purchased by compau\ . 
18. 

prospectus to disclose iutcrest of, 
17, 70. 71. 

purchase of property by, 18, 72. 
remuneration of, 17, 70, 
secret profits, cannot be made b> , 
70. 

underwriting oommission agreed to 
be paid by. 72. 
work of, 70. 

Proepoctus : 

advertising, tbe, in newspaper, 70 
allotment of shares or debenture*^ 
void, if made before filing, 77 . 
certificate of experts, 72. 
concealment in, 96. 
contents of, 77. 

dates and parties to every mate- 
rial contract, 89. 
direotom' intarest, 71, 90. 
discloeur^ of^ 

namds ma remuneration of, 
diiaotoM f 2. 
managnti 62, 
managing agents, 82. 
underwriting commiieion in, 
86, 67, 80, 

vendors' contract in, 84. 
memorandam and directors' 
^ualiiloatlon, 82. 
m&imum sabsoription, 82. 
names and addresses of auditors, 
90. 

Offigr tor ritams is 0r 
oiler 4of new shares by an old 
oomnanv. 91. 
preliminary eapenses, 89. 

shares. 

atadleooimt,67. 
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Pfomotm ol OwBflipwiy— 

fully p«tid^ 84 
partly paid, 84. 

abaree of more tbab one class, 
resti'totion on voting righto, 90. 
contents of memorandiiin m, 77. 
debentnreB on issne of, 985. 
detinttion of, 75. 
disclosure of 

promoters' mterest m, 17, 70, 71. 
hlmg of, 77 

invitation to public to subscribe 
shares necessary in, 77. 
issued by old company, 91. 
liability for nob flimg, 77. 
memorandum of association, con- 
tents of, m, 77. 

ni minium subscription to be stated 
in, 82 

amount to be provided for to 
rover, B2 

directors' liability re, 82. 
object of, 82 

mi^^represcniatlon in, 93-97, 
compm)'B liability for, 94 
damages when claimable for, 
96. 

directors’ liability for, 98,96, 
of law IB not, 98. 
points to be establisbed for, 93 
remedy must be applied for in 
time for, 93 
who can sue, 98. 
names to be disclosed in, 
directors, 82 
mimagers, 82 
managing agents, 62 
not an offer to publio, 76 
offer for sale deemed to be, 92. 
omission of material facts in, 94. 
private company cannot issue, 77. 
private company cannot £de a 
statement m lieu of, 77. 
promoter a party to the prepaia- 
tion of, 17. 

publio oto, when mvitotion to 
Bubsonbe is a, 77. 
report of eiperta and, 72. 

Signatures on, by directors, 77. 
statement m hen of 97. 
need not be died by a private 
company, 77. 

trade adverusenient is not a, 76. 


Piwys 

voting by, at metodnga 904, 

Pubbe EkmfawItemafiS. 

windmg up and oApers*, 988» 
costs re, 366. 
when neoeseary, S66« 

Q 

QuaKficatiim of Diroetore* 68, 210, 

211, 214, 215, 217. 

bolding of share wanmnto and, 187. 

Quorum. 204 

at board meetings, 194 195. 
directors’, 196 

must be present for forfeiture of 
shares, 146. 

R 

ReconitructioB of Compatoji 

arrangements for, without wind- 
ing up, 878-377. 

Redeemablo Dobonlureef 266« 
Redeemalslo Preference Sharon 

154-166. 

Reduction of Sharo CapHalf 65-66. 
articles empowermg, 66 
Courts' confirmatory order sanc- 
tioning, 56. 

creditor’s eonseul necessary for, 67 
petitions to Court, 57 
procedure as to, 57. 
special resolutume for, 56,66, 67. 

Rogietorod Cnpilnli 161, 

Rogietorod Dobonturee, 262, 266. 
Registered Office of Confuuif « 

liabUity for failure to file notlee 
of situation of, 30, 
notice of change of sitaatiim of, 80. 
noUoe of situation of, 80. 
objects re, situation of, 44. 
provmoe m wbiob, js situate, 80 
service of sammons when there 
IB no, 29. 

Rofistar of Dobootoroe, 276. 
Resistor of Dlrocitoreb 220*282. 

RasfalM’ «f Dinctotif OMarach, 2B6 
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R«ti«lar of Mambars, 117, 

colonial, 118. 
dominion, 118. 
ind^ to, 118. 

liability of company ior not 
keeping, 117. 

private company to maintain, iOl. 

Ragietar of Mactgagas aiul Clionoe, 

276, m. 

company^B 276. 
inspection of. 277. 
private company to maintain, lUl. 
legistrar^B 276. 

RagUkrar of CaaipanioBi 

alteration of capital and notice to, 
61. 

alteration of name of company. 
42, 43. 

balanoe-sbeet and profit and Iors 
aoconnt to be filed with, 296. 
certificate of, oonohiBive evideiu'c, 
incorporation, 14. 

change of objects, Conrl^s order 
confirming, 46. 

doenments to be filed with, 
articles of asRooiation, 13. 

muBt be printed, numbered 
and signed before filing, 59 
consent to act as directors,. 13. 
incorporation and, IS. 
memorandum of association, IS, 
private company to submit annual 
list and summary to, 101 . 

Ruigbbrar’s Ragistur of Mortgages 
and Chargos, 276, 829. 

RogisIrakiQa of Coaapany — (See 

/ncarporatwn of Company). 
RogisIratioB of Doeomonts — (See 

JJtkmoumia to he jUe'd), 

Registration of Mortgagas end 

Chargast 2C6-272. 

Ramotml of DIractors, 220. 


Ramaaoralioo ofx 


auditors, S8^, 350. 
direotots, 268-242. 

^ disclcsnin of , in pvonipeotuSf 


managing agents, 172. 
o£5oial liquidator, SB4. 
promoters of company, 17, 70. 




ReorganisatioB of Capital, 55-57. 

Report of Auditors— 

(See Auditorjf], 

Reserve Capital, 158-169. 

hanking companies and, 166. 
cannot be called without leave 
of Court, 169. 
ennuot be mortgaged, 161. 
created by articles or special 
resolntion, 159. 

to be called up m case of windir 
op, 168. 

Reserve Fund, 820. 

Reserve Liability, 158, 

Resolutions, 199, 200. 
extraordinary, 200. 
definition of, 200. 
filing of, 202. 

voluntary liquidation and, 387. 
when necessary, 200. 
ordinary, 199. 
definition of, 200, 
voluntary liquidation and, 381. 
special, 200, 

definition of, 200, 
filing of, 202. 

for alteration of name of compr 
ny, 42. 

for forfeiture of shares, 141. 
interest out of capital, 327. 
voluntary liquidation and, 387. 
when Deoessary, 200, 201. 

Royal Charters 

early grant of, to companies, 1. 

Rule In : 

Boyal Br. Bank V. Tnrqnand, 6 
Foss V, Harbottle, 68. 

i 


Seal 204-206. 

ar'ticles, provision, re, 205. 
engraving of, wi^ name of ooj 
pany, 29, 204. 

name oi company to be engrave 
on, 29, 204. 

official signature of the -oompaL 
7, 204. 

Secret Raeurvo, 322. 

auditors not boond to disdose, 82 , 
object of, 322, 

obj«o1»<ni to 8^ BS8. ! 

over-depraoMtion cl Maeto, 322 
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Shartt Certifkftt*, 13043$^. 

alteration of, into ahovB warrants, 
133. 

dellmtlon of, 181. 
deposit of, 183. 

evidence of title prinui fade, 132. 

forged, 131. 
issue of, 131. 

not negotiable instrument, 111. 
script certificate is not a, 182. 
bcaled, 13] . 

title pnma facie evidence of , 191. 

Shareholders t 

articles, copy of right to get, 65. 
auditors can be apxximted by 
class, 337. 

HUditors^ report, right of, to 
inspect, 293. 

balanue-aheet copy, right of, to 
get, 293. 

bankruptcy of, and forfeiture of 
shares, 145. 

can transfer their shoreB, 7. 
cessation of membership of, 147. 
class shareholders when afieoted 
by alteration of articlee, 67, 68. 
dof erred, 156. 
expropriation of, 144. 

Eorfeiture of shares and right of, 
wrongful, 142, 
infant, 111. 

inaction of hooks of accounts 
by, 297. 

liability of, alteration of articles 
cannot increase, 66. 
married woman. 111, 116. 
meetings of^— (See 
modifioatioDL of rights of, 190 
-198. 

not liable to be sued petdonally 
for the payment of debts of 
company, 8. 
preference, 
cnmulatlve, 161. 
hoe no ri^t of voting, 152. 
redeemable, 158, 
rights of, 152. 

private company and limitation 
of, 11. 

private property of, cannot be 
attaoned by creditor, 7. 
profit and loss accounl^ right to 
receive, 298. 

right of, to transfer shaires, 119. 


Slmrohnldere— 

suhscribera tomemorandum, 1 12. 
is a member on regSetratkm of 
oompany, 112. 

><» transfer of shares, right of, 119. 

^ who can hold shares. 111. 

Shares s 

ao<iuiring, 112. 
allotment of 
alien, 117. 

at par when market quotation is 
at preminm^ 
at a discoont, 89. 
corporation, 117. 

foreigner, 117. 
mB>rrled woman, 118. 
minimum Bubsoripticm before, 
H2. 

minor, 127. 

liability of directors fox, 127, 
Application for, 118. (Sm Ap- 
lifimtiaafoir Sharee), 
bonus, 134. 

catlB oil, 135. (8ee CuUs). 
cancellation of nniseued, 53. 
cspital (Heo OapUal of the Com- 
pony). 

corlifioate of, (Ree Cert*- 

Jieate), 
classes of, 
cumulative, 151. 
deferred, 156, 
founders, 1^. 
ordinary, IM. 
preference, 151. 
simple preference, 151. 
consolidation and sub-divislon of, 
51-64. 

cumulative and non^cnnmlative 
prefeienoe, 151. 

debentures, exchange of, for, 236, 
286. 

deferred, 156, 
definition of, 111. 

dificlosure of different kinds of, 
in parospecttui, 84, 87. 
discount on knae of, 87. 
exchange of debentureefor,20& 266. 
forfeiture of, 89, 146.— (See B\fr- 
fdewe af Sharet). 
founders, 156. 
bow acquired, 112. 
issue of new, 245. 

joint holders of, treated so osie, 

11 , 12 - 
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Uikbility td mmbm limited by ,13. 

' Keifi on, LAm). 

memomsidnift of aeeociation con- 
talii the iihmher of, taken.^ up 
by etilitt«>Hbe«*8, 22. 
xiew4«raeof, 2i5, 
ordinary, 156. 
ptoferenoe, 151. 

oumulatm and non-cumulative, 
151. 

diyidend on, payable out of 
profits only, 151, 163. 
parfeiotpftting, 161. 
pte— .162, 
redeemable, 158-156. 
eiiuple, 161. 

proeptotne to invite public to eub- 
eoribe for. 77. 

redeemable prekrence. 154-156. 
reetriotlQne ee to transfer of, il, 12. 
eimple preference, 151 . 

Bub-divmion of, 62, 68-55. 
subscnberB are not invited to sub* 
BBsibe for, in private com* 
pany, 11, 12. 
eurmider of, 144. 

transfer of, 110.— ^riee Trnwtfn 
iSftavvf). 

transmiBuon of, 120. (f^ee Trans” 
$f Sk4m9). 

wamnte, 132-1B4. (See Share 
Woftrant^^, 
who can hold, 111. 

dUm Wamota* 132 ^- 154 . 

alteration of, to share onftlfioate, 
182. 

coupons, 182. 

divmotcs^ qualification for holding, 

isa. 

issue 0iM&2. 

private eompany cannot issue, 188. 
register of methners and, 182< 
Btanindutyoto,ld8. 
tranilmiae by deUynty, }82. 
voting by hnblfiM of, m)4^ 


ageni'snn behalf ^ prineM, 22. 
^taslatinn dt df snbseribers to 
mtktioriknaKiin of association, 

la. 

bhairmriX on wfdmim of meet- 


dlheabiMbi’i m bahnee'riikeet said 
profit and loss aeoonnt, 225» 


Sifontore — eo/Ud, 

directors,' on prospectus, 77. 
memorandum of association and 
BUbscribm, 18. 

eeal is an official, the company, 

7, 

Society mmI Company, Difference 
Between, 8 . 

Speciat Resolution— 

(See J2reolutiane). 

Stamp Duly : 

articles of association, 60. 

when not necessary, 60. 
memoranduxn of association, 22. 
transfer of shares, 120, 120. 

Statement in Lieu of Proepoctus, 07. 

Statutory Company! 

definition of, 9. 

Statutory Meetiag, 101, 170482.^ 

default in bolding, a ground for 
compulsory vnnding up, 351. 
period within which to hold, 181. 
statutory report at, 180. 
filing of, 180» 

Statutory Report: 

default in filing, a ground lor 
compulsory winding up, 352. 
private company need not file, 
101 . 

stock, 159460, 

Snbaeillwrt to Memopnndiim— (See 
itf .drmoMKea). 

flAeMiaiy Co mp an y ( See HM%n^ 
Cmipa/rdn). 

bank and purchase of shares of, 
291. 

Snrrenfidr of Shnmet 148L 

Court’s sanction naoessary foi'' 
when, 146- 

shortoutto iorfritureof shares 
143. 

vUm la* 

Syndj c a te PpfWibng Int o Promoter 
Ceaaaaaeta IP. 
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T 

TaU« 

ad>optiioit tit, in lieu uf artieles, 19. 
private oooapiuy caimot adopt, 

provif^ r 6 » aooounte) 

TaIoa,266. 

Tradbit CoaipanS^ai 

implied borrowmg pomie on issue 
of, 860. 

Traniler of Sharoe. 119» 

articles to providei Special form of, 
119. 

blank, 183. 
oertified, 124-127. 
company refusing to register, 121. 
custom of stock exchange re, 110. 
director to refuse to register the, 
119, 

executors, trastees aud, 129. 
firm, 128. 
forged, 126 

joint holders and, 128. 
minor, 127. 
notice of, 120. 

must be given to transferee and 
transferor, 121. 

private company's right restricted, 
99. 

registration of, 120. 
rejection of, 121. 
restriotkOQi as to, 11, 12. 
shareholdere* right to, 7, 110. 
stamps on, 126. 

TranainiwiiM Slwat. 129^ 

bankrupts and, 129. 
executors' liability on, 129. 
notioe of diseent, 129. 

TfOit Dnnci: 

fixed charge and, 275. 
receiver a{^^tod under, 282. 

T m i t n ni i 

diieotors u S28-29d. 

BiDt&oe of tnuHip 146, 

•hares, and Iton, |46, 

tesiDstor of ahiiM iiiA 


Ullm Vfms Ael; 

ftttScles td aseoelaltoih <HL 
director’s 228, 

Undemrilflillr ^ 

agreed to be paid by pipomotaje, 74. 
private company anA 107, 108. 

W 

Wfindint up of Cein|m4lnsv 881-879. 

by Court, 351. 
petition for, S52. 

compn^ry, ^ee WMitiff Cmnr* 

creditors' voluntary, (See 
WmdiA 0 upt 
disolaimer In, 878. 
grounds lor, $52. 

members^ right to petition tor, 64. 
members' voluntary— (Bee Wmd* 
in^ up Tbfnntory). 
preferential payments, 879. 
pending, 862. 

supervision, (Bee ITMbig «SA Under 
SmperttsM^ 

reserve oapAtal lo be oelled up m 
oeiB <rf, 158, 

unclaimed dividends sdud, 888. 
temunattou of, 884 . 

WmAaf up nl Gompnuy* Compulx' 

u m* 

amalgamatiQn and absOrptiou with- 
out, 878-877. 
oalJs in, 889. 

company inodipomAed in Eng- 
land doing exidusive Indian 
business, M9-858. 

company^ not o^ummuoing bu»- 
nem lot erne pear^tta. 
oftiUMy uAUlfih to j^y its debts» 

354- > 

oompenf e nwu to, 352 . 

saSA^jH***’**- 

MklhMiMla «n, M). 

Ivl 0 ^ 
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WMIoi up of CoRUMogr* Compul* 

wwf^coutd^ 

|S!^gured by offidol liquidator^ 
BottUng o£ 86t. 

maeil^ ot, oAllad by thd Ccmrt, 
366. f 

past metnben witbin qua year, 
S6B. 

petition by, 355. 
reinoval ot namea of, S69. 
oontrol o< powers of o£^iai liqnida- 
>rs, 368. 
oreditoTB', 

aamgnees of debts, 857. 
doMataro-bolder, 857. 
meeting oaUed by Court, 366, 
petition, 867. 

prospeetivB and oontingent, 367. 
unaeonred debts of, 381. 
default in dling statutory re^rt, 
352. 

grounds for. 852, 
ofnupanVS own resolution, 852. 
default nn filing statutory re- 
port, 852. 

default in holding statutoip 
meeting, 852. 

intimation to ofdoisl receiver, 
358. 

just and equitable olauae, S54. 
ground whether i^iudem 
peams, 854. 

snbs&atum when gone, 864. 
whim is jnst and equitable 
oaTise,854. 

membership reduced below mini- 


mum, 858. 

liability beoomee unlimited, 

868 . 

not ooinnieiEiQfag bosineSB for one 
Tsar.Bfia, 

omy diarehdldesa oan petition 
aft» fouirtssn days, 853. 
uDable tupe^ Its del^ 854. 
meetfnn ty the Court, 866. 

offidal nmS^ter» W* 
aeeouaShoit^ ^ he 



Uj||idlie sinA sanliel nf powers 
pfliiien of* 861. 


WMlag up of Company, Cois 
eoiywwefd. 

list of ooutributorie^ pret 
by, 867. 

offim of the Court, 360. 
{lowers of, 863. 
exereise and control of, 363 . 
prelifiiinary report by, 360. 
remuneration of 384. ' 

payuaents into bank in, 383 
petition for, 855. 
advertising of, 858. 
company's, 3^. 
cohtributories 355. 
creditors) 356. 
debeutnre-bolders, 856. 
grounds for, 351, 953, 
proceedings in connection 
357. 

fegistrar'a, 857. 
service of, the, 358. 
preferential payments, 370. 
termination of, 884. 
unsecured creditors, 361. 
when just and equitable, 354. 

Winding up of Company, Vc 

tary, 387-404. 

amalgsinatioti and recouHtrua 
377. 

appointment of liquidator, 398, 
oaUs made in, 402. 
oommeuoemeut of. time for, 3S 
consequences of, 396. 
creditors^ voluntary Windinfj 
887, 393. 

committee of iuepeotlon, 39i 
fiimg of aooounts of, 395. 
liquidator, appointment of 3^ 
declaration of BOlvency, 389. 
duties of liquidator, 4[03. 
efieot of, 836. 

extraordinai^ resolution reqtj 
when, 387* 
generally, 896. 
grounds for, 887. 
joint liquidator, 394. 
Uqnidaior, 
uppoiutmsnt of, 
dniias of, 468. 
joint, 894. 
poweMUl,889. 

Kemomlm, 899« 
smusMUWtien ol 899. 






